THE 
JUSTICE OF THE PEACE, 
AND . 
PARISH OFFICER. 
By RICHARD BURN, LL.D. 7 en 1 4 
LATE CHANCELLOR OF THE been ion CARLISLE, | 


CONTINUED TO THE PRESENT TIME 


»% » 4 2 


By JOUN BURN, Eg. h his Son, — 


DAB. oF HIs MAJESTY” $ JUSTICES OF THE PEACE FOR THE COUNTIES oF 


WE STMORLAND AND CUMBERLAND. 


; cx 5 i 
THE EIGHTEENTH EDITION: 
| REVISED AND CORRECTED. „ 
IN FOUR VOL UMES. : 
VOL. m | 
. hes = * SR = : ; | £ 
L Oo N D Oo N ; 


. PRINTED BY To TRAKEN AND z. WOODFALL, KING' 3 PRINTERS, 
| | 8 rok B. CADELL, 


PDCC,XC11, 


— DE Ea TY TT NS 


"707 1EES. or THE PEACE, | | 


2 


Jvamiers of th digs re lies of Herd, by 58 5 
the King, to be juſtices, within certain limits, for the conſerva- _ "NF 
tion of the peace, and for the execution of divers things compre=®9 | 
bended withifi their cominiſſion, arid within divers ſtatutes commit- LS. 
ted to their charge. Dall. c. 2. 3 
And a record or memorial made by a juſtice of che ce, of things 5 +45 
done before him judicially in the execatioh of his office, ſhall be of - _ _} 
fuch credit, that it ſhall not be gainſaid. One man may affirm a IL 
thing, and another man may deny it; but if a record once fay'the.., - 
word, no man ſhall be received to aver of ſpeak againft it; "fag TY 
men ſhould be admitted to deny the ſame, there would never be apy 
end of controverſies. Atid therefore to avoid all contention, while 1 
one faith one thing and another ſaith another thing, the law repoſetn . 
itſelf wholly and ſolely in the report of the judge. And hereof it 
cometh, that he cannot make a ſubſtitute or deputy in his office, ſs 4 
ing that he may not put over the confidence that is put in him. Great © 
caufe therefore have. the juſtices to take heed that they abuſe not this 
credit; either to the oppreſſion of the ſubje& by making an untrue 
record, or the defraudin of the king by Pg the record that | 
is true and lawful. Laub. 63-66. 1 
Hereof alſo it gs that if a juſtice of the peace cently: tothe , / 
king's bench, that any perſon hath broken the peace in his prefetice, 
upon this certificate ſuch perſon ſhall be Ne hed, without allow- © 
ing him any traverſe thereto. Dal. e. 70. 1 
And that J may treat intelligibly ele this office (of which LR 
lord Coke ſays the whole chriftian world hath not the a... if it be NES 
duly executed, 4 Tnft. 170;) I will ſet forth, +5 8 55 


i 7 The office of conſervators FA the? 222 a ths common „. for * Pa & 1 
The inſlitution of Juſl Hices 0 1 _ 
; II. * YE comm N. on of 1 the 7 ices 22 lie, peace, ſounded on. a 
III. 575 to be talen by ju, 72 if the peace. 5 5 . 5 
TV. Fees to be taken by flies of the Peace. 2 5 
V. Some general directions relating to juſtices of the pute no TY EE DD 
b ing under eny particular tith 2 this Bob. Me 


V. 7 heir indemnity and protection by the law, in the rh execution. 
of therr office ; ; and their . for the ami Non 6 hog Me. 


3 The office of conſervators 0 the peace at the Common labs 1 8 5 : | 
= W uſhution o  Juflices of the pes. FN 3 


1. Of ancient times ſuch ern or miniſter * 

Con abies by were inſtituted either for preſervation of the Peace 
election. of the county, or for execution of Juſtice, 8 
| | „ u 3 — of that. 
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they had a great intereſt in the juſt and due exerciſes of their feveral 


places, were by force of the king's writ 1n every ſeveral county cho- 
ſen in full or open county by the freeholders of that county: As be- 
fore the inſtitution of juſtices of the peace, there were conſervators 
of the peace in every county, whole office (according to their names) 
was to conſerve the king's peace, and to protect the obedient and in- 


nocent ſubjects from force and violence. Theſe conſervators, by the 


ancient common law, were by force of the king's writ choſen by the 
freeholders | in the 8 court, out of the Sewn og men of the 


SY 7 0. 


"for inlance "I 
* (1) The lord chancellor, and every ruftice of the king „ beneh, 
have, as incident to their offices, a general authority to keep the 


peace throughout all the realm, and to award proceſs for the ſurety | 


of the peace, and to take recognizance for it. 2 Haw. 32. 
(2) Alſo, every court of record, as lagh, hath power to keep the 
peace within its own precinct. 2 Haw. 


(3) Alſo, every juſtice of the peace is a ;conſervator of the peace. L 


8 6. 
(4) Alſo, every theriff i is a principal conſervator of the peace, and 
may without doubt ex officio award proceſs of the peace, and take 


ſurety for it. And it ſeems the better opinion, that the ſecurity ſo 


taken by him is by the common law looked on as a recognizance, or 
matter of record, and not as a common obligation. 2 Haw. 33. 


(5) Alſo, every coroner is another principal conſervator of the 


peace, and may certainly bind any perſon to the peace, who make 
an affray in his preſence. But it ſeems the better opinion, that he 
has no authority to grant proceſs for the peace; and it ſeems clear, 


that the ſecurity taken by him for the keeping the peace (except 


only where it is taken by him as judge of his own court for an atfray 


done in ſuch court) 1s not to be looked on as a ILCOSIZANCE, but as 


an obligation. 2 Haw. 33. 

(6) Alſo, every high and petit conſtable ; are, by the common-law, 
conſervators of the peace. 2 Haw. 33. 
And it is ſaid, that if a conſtable ſee perſons engaged in an affray, 


or upon the very point of entering upon it, as where one ſhall threaten 


to kill, wound, or beat another, he may impriſon the offender of his 


Own authority y a reaſonable time, till the heat ſhall be over, and 


alſo afterwards detain him till he find ſurety of the peace by. obliga- 
tion. 1 Haw. 137. 


But it is ſaid, that a conſtable hath no power to arreſt a man for 
an affray done out of his own view; for it is the proper buſineſs of a 


conſtable to preſerve the cace, not to puniſh the breach of it; nor 
th it follow from his N Power to compel thoſe to find ſüreties 
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; E who break the peace in his preſence, that he hath the ſame power 

= over thoſe who break it in his abſence. 1 Haw. 1 37. 

"1 5 3. There were alſo other conſervators of the 3 

9 5 peace by tenure; who held lands of the king by this Cork rvators 

*Hervice, among others, of being conſervators of the by tenure, 

5 peace within ſuch a diſtrict, 2 Haw. 33 — | TS 

44. Alfo there were other conſervators of the peace 

vy preſcription; who claimed ſuch power from an Cos 5 

I immemorial uſage in themſelves andaferr predeceſ- by preſcription. ö 
„ore or anceſtors, or * thoſe whoſe ate they had * P 4. 

In certain lands, which wholly defbended upon ſuch uſage, both as 

= to Its extent, and the manner in which. it was to be exerciſed. 2 
* Haw. 2-5-4 

2 Thus it is "BOY that 2 mayor of a corporation may be a conſer- 

vator of the peace by preſcription. ¶ Crom. 6. 

It is queſtioned indeed by ſome, whether any ſuch power can be 
claimed by uſage ; yet if the power of holding pleas and even of 
ccäourts of record, which are of ſo high a nature, and imply a power 
} 4 of keeping the peace within their own precinèts, may be claimed by 
1 uſage, as it ſeems to be certain that they may; it ſeemeth that the 
i dare authority of keeping the peace in a certain diſtrict may as well 5 
1 be claimed by ſuch uſage. 2 Haw. 34. 

5. The authority which ſuch conſervators of the. 
2 4 Fpeace, whether by election, or tenure, or preſęrip- Power of con- 
tion, have at common law, is the ſame authority /ervators. 
| which conſtables of a vill or wapentake have at bis Ws, 
. day. Crom. 6. 2 Haw. 34. . | 
6. The general duty of the 3 of the 3 
peace by the common law, is to employ their own, Their duty. 

; 4 to command the help of others, to arreſt and 2 
pacify all ſuch who in their preſence, and within their juriſdiction 
13 Dult e. by word or deed, ſhall go about to break the rente. 
Dult. c. 1. 
15 And if a coaſervator of the: peace, being required to y the peace 
B99 Kept ſhall be negligent therein, he may be Indicted and hned.— 

# Dalt. c. 1. 

= And if the conſervators of the pears have committed or bound 
over any offenders, they are then to ſend to, or be preſent at, the 
next ſeſſions of the peace, or 50 ed there to object againſt 

4 them. Dalt. c. 5 


II. Of the commu on of Juſtices of 1 the peace. 


Juſtices of the peace at this day are af three ſorts; 1. By a& of 
parliament ; as the biſhop of Ely and his ſucceſſors, and the archbi- 8 
hop of York, and biſhop * Durham, 2 H. 8. c. 24. 2. By char- 
ter, or grant made by Bo king under the great ſeal ; as mayors and 
the chief officers in divers corporate towns. 3. By commiſſion. 5 

At the firſt, by the ſtatute of the 1 Ed. 3. which is the firſt latute 
that ordains the alignment of juſtices of the Peace by che king $ com 
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miſſion, thoſe juſtices had no other power but only to keep the peace. 
But the very next year, the form of the commiſſion was enlarged, and 
continued ſtill further to be enlarged both in that king's reign, and + 
in the reign of almoſt every other ſuceeeding prince, until the 3oth - 
year of the reign of Q. Elizabeth, when by the * number of the ſta- 
tutes particularly given in charge therein to the juſtices, many of 


[TY 


which neyertheleſs had been a good while before repealed, and by 


much vain repetition, and other corruptions that had crepr into it, 


partly by the miſwriting of clerks, and partly by the untoward hud- 
_dling of things together, it was become ſo cumberſome and foully 
blemiſhed, that of neceſſity it ought to be redreſſed. Which imper- 
fections being made known ts Sir Chr. Wrey, then Lord Ch. Juſtice 
of the king's bench, he communicated the ſame with the other judges 
and barons, ſo as by a general conference had amongſt them, the com- 
miſſion was carefully refined in the Mzchaelmas term 1590, and being 
then alſo preſented to the lord chancellor, he accepted thereof, and 
commanded the ſame to be ufed: Which continues with very little 


alteration to this day. Lamb. c. g. 
Which is as follows: 9 85 


George the third, by the grace of God, of Great Britain, France, 


ard Ireland, king, defender of the faith, and ſo forth. To A. B. 


C. D. &c. greeting. = | | 3 2 
= Know ye that We have a gned you, fei nt ly and ſeverally and ever one of 
you our juſlices to keep our peace in our county of W. And lo keep and cauſe 


to be kept all ordinances and ſlatutes for the good of the peace, 


and for pro- 


i 
7 
e 
1 
N 


* 
= 
3 
Fi 
4- 
3 
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a 
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{ervation of the ſame, and for the quiet rule and government'of our people 
made, in all and ſingular thetr articles in our ſaid county (as well within 
liberties as without Jaccording to the force, form, aud effect of the ſame; And 


to chaſliſe and puniſh all perſons that offend againſt the form of thoſe | 


ordinances or ſtatutes, or any one of them, in the aforeſaid county, as it 
ought to be done according to the form of thoſe ordinances and ſtatutes ; 
And to cauſe to come before you, or any of you, all thoſe who to any one 
or more of our people concerning their bodies or the firing of their houſes 
ade uſed threats, io find ſufficient ſecurity for the peace, or their good 
behaviour, towards us and our people; and if they ſhall refuſe to find 


ſuch ſecurity, then them in our priſons until they ſhall find ſuch ſecurity 


to cauſe io be ſafely kept. Eo 
We have alſo 2 you, and every two or more of you (of whom 
ay one of you the | 
7uſftices to inquire the truth more fully, by the oath of good and lawful 
men of the aſoreſaid county, by whom the truth of the matter ſhall be 
the better known, of all and all manner of felonies, poiſonings, inchant- 


— 


| 


aſoreſaid A. B. C. D. &c. we will ſhall be one) our 


ments, ſorceries, arts magicꝶ, treſpa es, foreſlallings, regratings, in- 


 grofſings, and extortions whatſoever ; and of all and ſingular other crimes 


and offences, of which the juſlices of our peace may or ought lawfully 
to inquire, by whomſoever and after what manner ſoever, * in the ſaid 
county done or perpetrated, or which ſhall happen to be there done or 

_ attempted ; and alſo of all thoſe who in the aforeſaid county in companies 
_ againſt our peace, in diſturbance of our people, "with armed force have 
gore or rode, or hereafter fhall preſume to go or ride; Aud alſo of all 
V . _ thoſe 
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e. Whoſe who have there lain in wait, or hereafter ſhall preſume to lie in 
nd ait, to maim or cut or hill our people; And alſo of all victuallers, and 
nd WI and ſingular other perſons, who in the oy of wetghts or meaſures, 
th "yr in ſelling victuals, againſt the form of the ordinances and ſlatutes, 


8 ran) one of them therefore made, for the common benefit of England, 


a- | | 

of and our people thereof, have offended or attempted, or herea/ler ſhall 
by We ſume in the ſaid county to offend or atiempt; And alſo of all ſher ih, 
it, bailtffs, ſtervards, conſtables, keepers of gaols, and other officers, who 


„ the execution of their Mees about the premiſes, or any of them, have 
wnduly behaved themſelves, or hereafter hall preſume to behave them 
Elves unduly, or have been, or ſhall happen hereafter to be careleſs, 
Femiſs, or negligent in our aforeſaid county; And of all and ſingular 


es  Mprticles and arcumſtances, and all other things whatſoever, that con- 
n= Mern the premiſſes or any of them, by whomPſoever, and ajter what man 
WW per ſoever, in our aforeſaid county done or perpetrated, or which here- 
1d eier all there happen to be done or attempted in what manner ſoever ; 
le And to inſpect all indictments whatſoever ſo before you or any of you 


by b; aken or to be taken, or before others late our Juſtices of the peace in the 
' Reforeſaid county made or taken, and not yet determined; and to make 


e, Mend continue proceſſes thereupon, againſt all and ſingular the perſons ſo 
3. ndicted, or who before you hereafter ſhall happen to be indidted; until 


hey can be taken, ſurrender themſelves, or be outlawed : And to hear 
and determine all and ſingular the felones, poiſonings, inchantments, 
ſeorceries, arts magicł, treſpaſſes, foreſlallings, regratings, ingroſſings, 
erxtortions, unlawjul aſſeimblies, indictments aforeſaid, and all and ſin- 
gular other the premiſſes, according to the laws and ſtatutes of England, 
es in the like caſe it has been accuſtomed, or ought to be done; And the 
game offenders, and evcry of them for their offences, by fines, ranſoms, 
je "Wamerctaments, forfeitures, and other means as according to the law and 
it ruſlom of England, or form of the ardinances and ſtatutes aſoreſaid, it 
aas been accuſtomed, or ought to be done, to cha ſliſe and puniſh. | 
Provided always, that if a caſe of difficulty, upon the determination 
any the premiſſes, before you, or any two or more of you, ſhall hap- 
a pen to ariſe ; then let judgment in no wiſe be given thereon,. before you, 
or any two or more of you, unleſs in the peck hot of one of our juſiices 


x 4s 
Fe) 


* 8 
„ 
1 5 1388 


f the one or other bench, or of one of our Juſtices appointed lo hold the 
6# A aff, zes in the af oreſaid "OO On ts 8 „„ 
LY $5 | % bt 
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Peace, ordinances, ſtatutes, and all aud ſingular other the premiſſes, 
Dou diligently apply yourſelves; and that at certain days and places, 
ich you or any ſuch two or more of you as ts aforeſaid ſhall appoint 
or theſe purpoſes, into the premiſſes ye make inquiries ; and all and ſin- 
= ar the premiſſes hear and determine, and perform and fulfil them in 
8 the aforeſaid form, doing therein what to juſlice appertains, according 
to the law and cuſiom of England: Saving to us the amerciaments, and 
other things to us thereſram belonging. ' 
And ue command by the tenor of theſe preſents our ſheriff of W. that 
a4 certain days and places, which you or any ſuch two or more of you as 
= -- aforeſaid, ſhall make known to him, he cauſe to come before you, or 
chi tao or more of you as aforeſaid, ſo many and ſuch good and 2 7 
1 | IE a | — ga=>} yo” 


hn ie Ei, ̃ . .. . 


And therefore we command you and every of you, that to keeping the . P - 1 
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Fil men of his bailiwick ( as well within liberties as without ) by kia | . 
the truth of the matter in the prem Hes ſhall. be the better known and 


ingui red into. 


Laſily, we have aſi Toned you the aforeſuid A. B. Looper of the rolls of F 


our peace in our jaid county. Ang therefore you ſhall cauſe to be 
broug lit be/ore you and your ſaid fellows, at the days and places afore- 
faid, the "writs, precepts, proceſſes, and indictments aforeſaid, that 


they may be inſpected, and by a due courſe determined as ts aforeſaid. 
In witneſs whereaf we have cauſed theſe our letters to be made patent. 
Witneſs ourſelves at Weſtminſter, &c. 


George the third, &c.] This manner of iſſuing the commiſſion in # 


the king's name, ſeems to be founded or the ſtatute of the 2) H. 8. 


. 


c. 24. which enacts, that all juſtices of the peace ſhall be made by 
letters patent under the king's great ſeal, in the name and by autho- | 


rity of the king; but reſerves to all cities and towns corporate which 
have juſtices the liberties which they have enjoyed in that behalf. 

To A. B. C. D. &c. greeling] From the perſons here named in 
the commiſſion, it may be proper o conſider, who may, or may 
not, be juſtices of the peace. + 

By the ſtatutes of 13 R. 2. c. J. and 2 H. 5. . 2. c. 1. The ju{- 


tices ſhall be made within the counties of the moſt Haha knights, Y 


eſquires, and gentlemen of the law: 
And by the 18 G. 2. c. 20. it is enacted as follows: nz. No per- 
{on ſhall be capable of being or acting as a juſtice of the peace for 


any county, who ſhall not have in law or equity, for his own uſe, 


in poſſeſſion, a freehald, copyhold, or cuſtomary eſtate for life, or 
{or ſome greater eſtate, oi an eſtate for ſome long term of years, de- 
terminable upon one or more lives, or for a certain term originally 
created for 21 years or more, in lands, tenements, or * hereditaments, 


in Hugland or Wales, of the clear yearly value of 1001. above what 
will diſcharge all incumbrances aflecting the ſame, and all rents and 


charges payable ont of the ſame, or who ſhall not be intitled to the 


immediate reverſion or remainder of lands leafed for one, two, or 


three lives, or for any term of years determinable on the death of 


one, two, or three lives, upon reſerved rents of the clear yearly 


value of 3ool. l 
By the 1 M. /ef}. 2. c. 8. No ſreriff ſhall OE” 5 the aer of a 


juſtice of the peace, during the time that he acts as ſheriff. And the 


| reaſon ſeems to be, becauſe he cannot act at the ſame time both as 
judge and officer, far lo he would command himſelf to execute his 


OWN precepts. Dali. c. 3. 


Alſo if he be made a coroner, this by ſome opinions is a diſcharge 
of his authority of juſtice. Dalt. c. 
Bat if he be created a duke, 33 marquis, earl, viſcount, 


baron, biſhop, knight, judge, or ſerjeant at law, this taketh not 
away his authority of a Juſtice of the e 1 Ed. 6. . 
De!t. c. 3. 


Alfo, no attorney, ſolicitor, or proctor, ſhall be a Juſtice of the 
peace for any county, during the time he ſhall continue in the prac- 
| ice of that buſineſs. 5 C. 2 2. Co 18. /. 2. But chis doth n not extend 


7 / 
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By Holt Ch. J. Though a man 3 it doth not follow 
that he is a juſtice of the peace, for that muſt be by a particular grant 
0 in the charter. L. Raym. 1030. But although he be not a Juſtice 
of the peace by the charter, yet there are many caſes, wherein he 
2 ath the ſame power as a juſtice of the peace given unto him by par- 


Tticular ftatutes; as for inſtance, with regard to the cuſtoms, ale- 


». * 


2 


n @©& 
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Houſes, Lord's day, ſwearing, gaming, weights, e fuel, 
9 Heather, orchards, ſoldiers, and divers others. 
1 Know ye that we ha ve 4 offigned you] This is funded on the At 


f Ry 


pf the 1 Ed. 3. c. 16. viz. for the better keeping and maintenance of 


5 — 
Se 2 
. A 


1 e peace, the king wills, that in every county, good men and law- 


ful, which be no maititainers of evil, or barretors in the country, 
4 all be aſſigned to keep the peace. 


flitution, whereby the election. of conſervators of the peace was 
3 Tak en from the people, and tranſlated to the aſhgnment We the king. 5 
nb. 20. 
And here we may obſerve; that the common hath two parts; or 
4 Tonlifteth of two different aſſignments: By this firſt aſſignment, any 
100 4 pne or more juſtices have as well all * the ancient power touching & 
he peace, which the conſervators of the peace had at the common 
1 aw, as alſo that whole authority which the ſtatutes. have fince ad- 
fes thereto. Dalt. c. 5. 

Joiniiy and ſeverally, and every one ic of you? Wimtiocrer any one 
uſtice alone may do, the ſame alſo may lawfully be done by any two 
r more juſtices; but where the law a4 authority to wo, chere 

b > ne alone cannot execute it. Dat. c. 6. | | 
And yet where a ſtatute appointeth a thing to be done by two juſ⸗ | 
ces or more, if the offence be any miſdemeanor or matter againſt 
the peace, there upon complaint made of the offence, to any of thoſe 
juſtices, it ſeemeth that one of them may grant out. his warrant to 
Iitach the offender, and to bring him before the ſame juſtice and the 
5 ther juſtice ſo appointed (at ſome 9 pep]; and then they | 
3 4 to hear and determine the fame. Dalt. c. 6 
But it ſeemeth, that when a thing is appointed by any ſlatute to be 
one by or before one perſon certain, ſuch thing cannot be done by 
1 pr before any other: and by ſuch expreſs deſignation of one, all others 
Mere excluded, and their proverdings therein are coram non Judice. 
F alt. c. 6. 

Dur juſtices] In that the king calls them our Ane their autho- 
Pity determines of courſe by his death or demiſe, ſo that he being 
4 once dead, or having given over his crown, they are no more his 


Whall pleaſe him afterwards ſo 4 make them. Dalt. c. 3 
4 But by the 1 An. J. 1.c.8. f. 2. No patent or 3 of any 
office or employment hall determine by the king's. death or demiſe, 
Wt ſhall continue in force for {ix months after, unleſs! in the mean 
Itime made void by the ſucceſſor. oft 8 
= Alfo, before his death or demife, the king may eternins, the 
1 commiſſion at his . . that either * as by writ 
und , 


* — as * ED | A 1 
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LL 3 And irom this act we are to date that great altess tion! in our con- 10 


Huſtices, and the juſtices of the next prince they cannot «ij unleſs * 


'Pg. 
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under the great ſeal, or by implication, by making a a new commiſ- 
lion, and leaving out the former juſtices names. But until notice, 
or publithing of the new commiſhon, the acts of the former Juſtices 
are good in law. Dalt. c. 3. | 

But to mayors and chief officers in corporations, which have the 
authority of juſtices of the peace, or of conlervators of the peace, 
by grant under the king's letters patent to them and their ſucceflors, 
the authority remaincth, notwithſtanding the king's death or demiſe. 
Dalt. c. 3. 
Neither can the king diſcharge theſe again at his pleaſure: but 
yet ſuch grants and charters may for ſome great * and general defect, 


or. miſcarriage, in the execution of the powers herein * de 
repealed, and the liberties ſeized. Dall. c. 3. 


Fuſlices lo keep our.peace] Although they are in no part of the 


commiſſion called keepers of the peace, yet inaſmuch as by the 18 Ad. 


3-c. 2 they are expreſly called keepers of the peace, and the principal 
end of their office 1s for the keeping of the peace, and their uſual 


deſcription in certioraries 1s by the name of keepers of the peace; it 


hath been adjudged, that in the caption of an indictment, keepers of 
the peace and juſlices of our lord the king, is good without cx prelly 
naming them 72/1zces of the peace. 2. Haw. 38. 

To keep our peace]! Thele words ſeem to give them the authority 


which the conſervators of the peace had at common law: and all 
that follows in the commiſſion, ſeems an addition to the power of 
the ancient cunſervators. 


Dur peace] It hath been reſolved, that the deſcription of ;oflices 
of the peace, by the name of juſtices of our lord the king to keep the 
peace, is good, without ſaying, the peace of our lord the king 3 for 
that is neceſſarily implied. 2 Haw. 38. 

Alſo, by theſe words our peace, when the king dies, the Canes of 


the peace is ee for when he is dead, it is not his peace. 


Crom. 124. 

In our county of W. ] Here are two conſiderations ; One is, that 
the juſtice cannot act when he is out of the county: And the other 
is, that when he is in the county, he can act for that county only, 


and his power extendeth to no other. But both theſe are to be un- 
derſtood with ſome limitations. 


As to the former caſe, when he is out of the county; It i + faid, 
that the juſtices have no coercive power when out of the Aint ; and 
therefore, that an order of baſtardy, or for payment of labourers 


wages, made by them out of the county is not binding. Yet it is 
ſaid, that recogmzances and informations voluntarily taken before 


them in any place, are good. 2 Haw. 37. 

And L. Hale ſays, that a juſtice of the peace may do a miniſterial 
act out of his county, as examining a party robbed whether he knows 
the felons; but that he cannot do a compulſory act, as committing 
a perſon for not giving recognizance. 2 H. H. 50, 51. | 

Alſo, by the 9. G. c. 7. A juſtice dwelling in a city or precin&t 


that is a county of itſelf, within the county at age, may act at his 
own dwelling houſe for ſuch county at large. 


— 5 * Fes 
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* And as to the latter caſe, wherein it is ſuppoſed that his power # p _ 


is limited unto that county only,—1t 1 enacted by the 24 G. 2. c. 
55 that if any perſon againſt whom a warrant ſhall be iflued, ſhall 
\o cſcape, go into, reſide, or be in any place out of the juriſdiction of 
5 the juſtice granting the warrant, any juſtice of the place where ſuch 
S, 1 2 perſon ſhall be, upon proof on oath of the hand writing of the Jut- 
. ſ tice granting ſuch warrant, ſhall indorſe his name thereon, which 
uall be a ſufficient authority to execute the warrant within ſuch 


ut other juriſdiètioon. 3 1 . 
J. And the juſtice may further order (if he thinks ſit) the party, ac- 


1 cording as he ſhall appear bailable or not bailable upon the face of 
the warrant, to be brought before himſelf or ſome other juſtice or 


BA bf F4 


ie 5 "i Juſtices of that county, Or to be carried back into the county from 
* *# whence the warrant did iflue. _ | „ 
juſtices either of the county from which tenants Nee, e 
goods, or of that in which they are concealed, may convict the of- 
\*Z tenders in their reſpective counties. Unleſs faQts are ſtated to make 
the contrary appear, the court always preſumes in favour of the 
7 acts of inferior juriſdictions. K. v. Morgan, H. 22 G. 3. Cal. 
And to keep and cauſe to be kept all ordinances and ſlatutes for the 


g good of the peace] It ſeems certain, that by virtue hereof, they may 


execute all ſtatutes whatſoever, made for the better keeping of 
XX the peace, and conſequently thoſe of Wincheſter and Weſtminſter, 


5 and all others concerning the peace, made before the reign of Ed. 3. 


in whoſe time (as hath been ſaid) juſtices of the peace were firſt inſti- 
f tuted; forall thoſe ſtatutes were expreſsly mentioned in the ancient 


- XZ commiſſions of the peace, and have always been undoubtedly taken 


do be included in theſe general words of the preſent commiſſion. And 
yet none of the ſtatutes which ordain the office of juſtices of the peace, 

ſüay any thing concerning the execution of the ſaid former ſtatutes ; 
ſo that the power of juſtices of the peace in relation to thoſe ſtatutes 
ſeems entirely to depend on the king's commiſſion, and yet hathalways 
been unqueſtionably allowed. From whence it appears, that regu- 
laarly the king, by his commiſſion, may authorize whom he pleaſes 
to execute an act of parliament. 2 Haw. 3. 


cauſe at the ſeſſions, and work it to a preſentment upon 


; . £ ; Dalt. | C 5 N | 


other ſtatutes which are not ſpeciticd in the commiſſion, and yet are 
committed to the charge and care of the juſtices of the peace, by the 


ny expreſs words of ſuch ſtatutes; and all ſuch ſtatutes are to them a 
as ſufſicient warrant and commithon of themſelves, although they be not 


a 2ecited in the commiſſion, and are to be executed by them, accordin 
a as the ſame ſtatutes themſelves do ſeverally preſcribe and ſet down. 


. Dealt. _ 5 | . | * . | | | | | ; 
__ Statutes for the good of the peace} Although a præmunire is not 
: F =— thin the letter of the commiſſion, yet inaſmuch as it is againſt the 


Peace of the king and of the realm, any juſtice may cauſe à n 
VOL. III. 5 B WG” 


= But if no power be expreſsly given in any ſuch ſtatute to any one 
wy Juſtice alone, he cannot proceed upon it, but he may prove the 
F- 5 


— 


* But beſides the ſtatutes relating to the peace, there are alſo many & P x2. 


to 
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to be apprehend-d for ſuch-offence, and take his examination, and 
informations againft him, and certify the ſame to the king's bench or 
gaol delivery. 2 Haw. 39. Andthe ſame may be ſaid of other like | 
offences. „%% dt I es 5 

And for the quiet government of our people] Of our people yet 
it ſeemeth, that the tubjects of a foreign prince coming into England, 
and living under the protecton of our king, ſhall be ſubject to and 
have the benefit of the laws, in reſpect of the local allegtance which 
they owe to him, 2 Hau, 3 H. Hogg, 94 8 

As well within liberties as without] By theſe words ſhall be in- 
tended ſuch liberties and franchiſes which have return of writs, and 
not ſuch as are counties of them{-lves, as London, Norwich, York, 
1 . aa An 

But yet from hence it ſeems clearly to follow, that they may exe- 
cute their office within a town (not being a county of itfelf ) although it 
have a ſpecial commiſion of the peace for its own limits, unlefs fuck 
commiffion have a clauſe, that no other juſtices except thoſe named 
in it, thall any way concern themſelves in the keeping of the peace 
within the liberties of ſuch town: And it may be ure whe-- | 
ther ſuch a ſpecial clauſe in ſuch a commiſhon do abſolutely make 
void the aët of any county juitice within ſuch town; fince the com- 
miffion for the county ſeems as fully to give thoſe named in it a ju- 
riſdiction over all ſuch towns within the precincts of it, as ſuch com- 
miffion for a town doth exclude them. And the juſtices for the 
county ſeem to be under no necefſity of informing themſelves of the 
contents of a commiſſion, which they have nothing to do with. Yet 
if they have expreſs notice given them of ſuch a reſtraining claufe, 
and proceed to act within ſuch town an defiance of it, they may per- 
haps be punithable for their contempt of the king's prohibition ; and 
3. Yet perhaps it may be queliioned whether their atis be void, for 

the reafons above mentioned. 2 Haw. 35. . 5 
And lord Hale, treating on the fame ſubject, ſays, if the king by 
charter grant to a corporation, that the mayor, and recorder, or 
other, fhall be juſtices within the ſame, yet if there be no words of 
excluſion, the juitices of the county haye a concurrent jurifdiction: 
But if this franchiſe of being juſtices be granted, / that the juſtices f 


the county ſhall not tntermeddle(fe non intromittant j; then though a ſub- 
ſequent commiiton be granted in the county at large, it ſeems they 
have no juriſdiction in this Eorporation or town; yet it is queſtiona- 
ble, whether an indictment in the franchiſe be void, or only a con- 
tempt in the juflices. 2 H. H. 47. % ( ones 

But in the caſe of Talbot and Hubble, T. 14 G. 2. The queſtion 
was, whether, as the city of N.e- Serum had an excluſive commiſ- 
ſion of the peace, the juſtices of the county of Milis could by viitue 
of the 12 C. 2. c. 23. & 15 C. 2. c. 2. att in exciſe matters within 
the city. This cate was aligued three times at the bar, and this term 
Zee Ch. J. delivered the reſolution of the court : 1. That the crown + 
might grant to any city, to. have juſtices of their own within them- 
ſelves, and exclude the county juſtices from intermeddling in the 
ordinary bulineſs of a juſtice of the peace, 2. That in ſuch caſe, 
t of the county juſtices would be void, and not to be conſi- 


>v ; dered 
o | | | _ " 
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deredd only as a breach of the ſranchiſe. 3. That though the 12 C. 2. 
Fo vs gives the juriſdiction |in exciſe matters to the juſtices of the peace 
reliding near the place where the forfeiture ſhall be made, or otfence 
committed; yet it never was the delign of the legillature, to make 
aanp alteration in the reſpective juriſdictions of the juſtices, but only 
to veſt the exciſe juriſdiction of juſtices of countics, cities, and places, 
with reſpect to their ſeveral local juriſdictions within ſuch places. 
Str. 11534. 3 Y 5: : 

Concerning their bodies] Lambard and Dalton both think it ſeems 


7 
% 


clear, that if a man is in fear that another will hurt his ſervants, or 


v4 cattle, or other goods, the ſurety of the peace ſhall not be granted; 
but Mr. Dalton is of opinion, that if one threatens to hurt a man's 
Fife, or .child, he may crave the peace by virtue of theſe words. 
— os an og 0p OO 

* Have uſed threats] It ſhould ſeem from the many cauſes which 


*P 14. 


from time to time have been adjudged ſufficient to bind to the good 
| »*Þbehaviour, that this expreſſion is not to“ be underſtood of words only, 
pPpbut of threatning adtiZœSns likewiſe, or any thing whereby a man has 
* _ Huſt cauſe to apprehend the burning of his houſes, or ſome bodily 
hurt to be done to him. JJ ne Oo es 
[0 find ſufficient ſecurity] This is done by recognizance ; by a 
*Freaſonable intendment of law, more than by any eſpecial law in that 
ccaſe provided. Crom. 125. e We 
For the peace or their good behaviour] Loyl Hale ſpeaking of the 


tatute of the 34 Ed. 3. c. 1. (on which Mr. Crompton iays the power 


pyf juſtices to bind to the good behaviour is grounded) ſays, that this 


t power of binding, though expreſſed generally, and without any time 


-— ZÞmited, yet is not intended to be perpetual, but in nature of bail, 


i 5 of good behaviour. 2 H. H. 136. 5 SN : 
In our priſon] The king's priſon is the common gael of the 
county: But by the ſtatute of the 6 G. c. 19. the juſtices may commit 


"8 = 
vg Fi 


/ | Fragrants and other criminals, and perſons charged with ſmall offen- 
x 


ces, cither to the gaol, or to the houſe of correction, by their diſ- 
eretion, for ſuch offences, or for want of ſureties. „„ 
== Fe have alſo affigned you and every two or more of you} Here be- 
einneth the ſecond part of the commiſſion, or the ſecond aſſignment : 


die. to appcar at ſuch a day at their ſeſſions, :and in the mean time to 


All the buſineſs within which athgnment belongeth to the ſeſſions of | 


the peace, Dalt. c. 5. i gt + . 

And by this it appeareth, that two juſtices may hold a ſeſſions, 
put that one juſtice cannot. Crom. 6, 7. % 
=_ Of whom any one of you the aforeſaid A. B. C. D. &e. we will ſhall 
i be one] This clauſe which gives power to two or more juſtices to 


15 hear and determine offences, requires that at leaſt one of thoſe juſtices 


oe of that ſelect number, which is commonly termed of the 2yorum 
from that word in the Latin commiſſions, Quorum-unum eſſe 
mus) For thoſe of the quorum were wont to be choſen ſpecially 
tor their knowledge in the laws: and this was it which led the ma- 
bers of ſeveral ancient ſtatutes expreſsly to enact, that ſome learned 
> RE the laws ſhould be put into the commi ſſion of the peace; and (to 


lay the truth) all ſtatutes that require the preſence of the quoru 
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tacitly Genify ſuch a learned man. For albeit that a diſcreet perſon 
(not converſant in the ſtudy of the laws) may ſufficiently follow ſun- 
dry particular directions concerning the ſervice of the peace; yet 
when the proceedings muſt be by way of preſentment or indictment, 
upon the evidence of witneſſes, * and oaths of jurors, and by the 
order of hearing and determining, according to the ſtreight rule and 
courſe of the law, it muſt be confeſſed that learning in the laws 1 Is 
very neceſlary. Lamb. 48, 49. 


But learning being now greatly advanced and improved fince the 


firſt inſtitution of this office, this diſtinction is not of much uſe, but 
all or moſt of the juſtices are now equally aſſigned to be of the 
quorum; and by the ftatute of 26 G. 2. c. 27. no att, order, adju- 


_chcation, warrant, indenture of apprenticeſhip, or other inſtrument 


done or executed by two or more juſtices, which doth not expreſs 
that one or more of them is of the guorum, (although the ſtatutes reſ- 


_ pectively require that one of the juſtices ſhall be of the quorum) 


ſhall be im peached, ſet aſide, or vacated, for that defect only. 
And by the 7 G. 3. c. 21. In cities, boroughs, towns corporate, 


franchiſes, and liberties, which have only one juſtice of the quorum ; 


all acts, orders, adjudications, warrants, indentures of apprentice - 


ſhip, or other inſtruments, done or executed by two or more juſtices | 


qualified to act therein, ſhall be valid, e neither of the ſaid 
juſtices ſhall be of the quorum. 
By the oath of good a lawful men] That! 18, by a jury ſworn. 


Of all and all manner of felonies] That! is, either vy the common 


law, or by ſtatute. Crom. 8. 


Fdonies\- Though the commiſſion doth not mention murder and 


manſlaughters, by expreſs name, but only telonies generally, yet by 
thele general words, they have power to hear and determine murder 


and manſlaughter, and alſo may take an indictment of f. deſendendo, 


contrary to the opinions of Fitzherbert and Stamford. But though the 


_ Juſtices have this power, yet they do not ordinar ily proceed to hear 
and determine theſe offences, and rarely other offences without cler- 
gy, both becauſe of the monition and clauſe in their commiſſion, in 


caſe of difficulty to expect the preſence of the juſtices of aſſize ; and 


alſo becauſe of the direction of the ſtatute of the 1 & 2 F. S&M. c. 13. 
which direRs juſtices of the peace, in caſe of manſlaughter and other 
felonies, to take the examination of the priſoner, and the informa- 


tion of the fact, and put the ſame in writing; and then to bail the 
Prifoner, if there be cauſe, and to certily the ſame with the bail at 
the next gaol delivery: And therefore in caſes of great moment, they 
bind over the proſecutors, and bail the party if bailable, to the next 
ig gaol delivery; but in ſmaller matters, as petit larceny, and ſome 
caſes within clergy, they bind over to the ſeſſions: But this is only 
in point of diſcretion and convenience, not becauſe they have not 
Juriſdiction of the crime. 2 H. H. 46. _ 

So alſo, an inquiſition of ſe!f-murder, if the body cannot be ſeen, 


and ſo not inquired of by the coroner, may be taken before juſtices | 
of the peace; for it is a felony, and within the extent of their com- 


mi ſhon. . H. 414. | | þ 
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So allo, if a perſon hath committed treaſon, though the juſtices have 
- Ho cognizance of it as treaſon, yet they have cognizanee of it as a 
t felony, and as a breach of the peace; and therefore a juſtice of the 
t, Peace, upon information on oath, may Hue his warrant to take the 

fraytor, and may take his examination, and commit him to priſon. 
EA. H. 580. - Kees b | TER 
is #8 Poiſorings] The word in the Latin commiſhons was weneficta ; 
nd before the ſtatute of the 9 G. 2. c. 5. which abolitheth witch- 
e Rraft, was in the. £ngli/h tranſlation rendered witcherafts. 
it # Tnchantments, ſorcer1es, arts magick) Theſe allo are aboliſhed by 
e he ſaid ſtatute, which enacts, that no proſecution Thall thereafter 
- be commenced againſt any perſon, for witchcraft, ſorcery, inchant- 
it ment, or conjuration. f.. 


s And from the words continuing in the commiſſion, when the crime - 


— " *$tſelf is aboliſhed, we may obſerve the averſeneſs in the ſuperior 


Courts from altering ancient forms. 


XZ Treſpaſſes} This is founded on the ſtatute of the 34 Ed. 3. c. 1. 
- Fwhich enacts, that the Juſtices aſſigned ſhall have power to reſtrain 


According to their treſpaſs or offence. . 
'S And upon this Mr. Hawkins obſerves, that the word treſpaſs is of 


very general extent, and in a large ſenſe not only comprehends all 
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principal reaſon of which reſolution, he ſays, as he apprehended 


aas, that inaſmuch as the chief end of the inſtitution of the office 


bf theſe juſtices was, for the preſervation of the peace“ againſt per- 
= Tonal wrongs, and open violence; and the word treſpaſs in its moit 
proper and natural ſenſe, is taken for ſuch kind of injuries, it ſhall 


and immediate tendency to cauſe ſuch breaches of the peace, as libels, 
and ſuch like, which on this account have been adjudged indictable 
before juſtices of the peace. 2 Haw. 10. 


32/0, 5 „ EN e 
LS Foreſlalli ngs, regratings, ingroſſings] Over theſe offences the juſ- 
a tices in ſeſſions had juri{didtion given to them, by the ſtatute of the 


inferior offences, which are properly and directly againſt the peace, 


be underſtood in that ſenſe only in the faid ſtatute and commiſſion, 
or at the moſt to extend to ſuch other offences only as have a direct 


h be word for treſpaſſes in the old Latin commiſſions, is tranſ- 


; the offenders, rioters, and all other barators, and to chafſtife them 


aas aſlaults and batteries, and ſuch like, but alſo all others which are 
>> only by conſtruction ; as all breaches of the law in general are ſaid 
go be. Vet it hath been of late ſettled, that juſtices of the peace 
pa ve no juriſdiction over forgery or perjury at the common law; the 


*P 17, 


y 

t 5 S644. 6. c. 14. which is now repealed; but the ſame ſtill con- 
etinue offences puniſhable by inditment at the common law. , 

5 Eætortions] The intent of this word is, to inquire of thoſe who 
have done exceſſive wrongs; for wrong done by any one is properly 


treſpaſs, but exceſſive wrong done by any One 13 called extortion 7 
and this is more properly in officers, as ſheriffs, mayors, bailifls, eſ- 


4 | who by colour of their office have done great oppreſſion and exceſ- 


tor doing their offices. Crom. L. 


4 15 


2 
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live wrong to the king's ſubjeRs, in taking exceſſive rewards” or fees 


5 | cheators, and other officers whatſoever (as well ſpiritual as temporal) 


a — —— 1, 


a» 4B 4 "PP 
” < way : 


| them Or not; 


a our people with armed force have gone or rode] 


gaols, and other officers, who in the execution of their 
duly behaved them[elves] 
c. 2. on which it is founded. 


proceed upon indictments taken before 
and terminer or gaol delivery ; but on indictments taken before the 
Meriff in his turn they may proceed. Hele's Pl. 168. 


JUSTICES OF THE PEACE. 


The juſtices have no expreſs power given them over this offence, 
by any ftatute; upon which Mr. Hafi ns oblerves, that juſtices of 
the peace have jurifdiction of all inferior crimes within their com- 
mitton, whether luch crimes be mentioned in any ſtatute concerning 85 
for that all ſuch crimes ate either directly or at leaſt 
by conſequence and judgment of law, againſt the peace: And, upon 


tals ground principally, he fays, as he apprehended, it was lately 5 


reſolved, that they may take an indictment of extortion. 


cularly mentioned in the commiſſion. 


2 Haw. 40. 
And f all axd [ingular other crimes ard offences of which the uſlices 
of our peace may or ought lawfully to trqutre} W. hich general words 
ſeem to include the vaſt number of offences over which they have a 
_ juriſdiction given them by many ſtatutes, and which are not parti- f 


And alſo of all theſe who in companies againſt our pour in Ae e 8 


theſe words 


they are to inquire ot riots, routs, and all ale allemblies. ; 


” Crom. 8. 
*.4 1B... 


Maoeighits or meaſures This clauſe was firſt eftabliſhed by the 
34 Ed. 3. c. 5. And they have further power given herein by ſeve- 
ral ſubſequent ſtatutes, all which ſtatutes muſt be Ap PRIN in 


relation to the {ſeveral offences. 


Selling 24uals] Over this they have a zuriſdiction given them, 


by the 2 & 3 £d. 6. c. 15. intituled, Lhe bill of conf} Peractes of victu- 


allers and craft. men. 

And alſo of all ſheriffs, bail, 72 flewards, conflables, keepers of | 
ces have un- 
This clauſe is as ancient as the 4 Ed. 3. 


And it hath been ſuffered to remain in the 8 not as of any 
neceſſity at all (fince it is incident to every court of record to do cor- 
rection upon wiativever officers and miniſters do ferve them), but 


| 
f 


8 
f 
\ 
3 
g 
: 
| 


only for the plainer declaration of the power of theſe juſtices in that 


contempt or negligence, do that which is amiſs. Lamb. 49. 
And to inſpeci all inaiftmenis fo before you taken) But they cannot 


behalf, and for the more affured terrifyi ing of ſuch as {hall, either of 


coroners, or juſtices of oyer 


Or before ether late our fuſticet] This is founded on the ſtatute 


31 II. 6. c. G. which enacts, that no indictment, plea, ſuit or proceſs 
' thall be diſcontinued by a new commiſſion ; but the Juſtices 1 in the 


new commiſſion, after they ſhall have the records of the ſame pleas 


and proceiles before them, ſhall have power to continue the ſaid 


pleas and proceics, and to hear and finally to determine the ſame, 


as the former juſtices might have done. 


Aud to make and continue proceſſes} This is by ve ire, 1 
iu, Or eigen, as the caſe ſhall be. And it diflers from a war- 
aut, in that a Warrant 38 only to attach and convene the party before 
indi&&ment, and may be either in the name of the king or of the juſ- 


nde; ; but the proces i ihucs after inclietment, and muſt} be in the name 


| Until 


e king only. Datt. 0 193. 


rt 
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2 q | Uniil they can be taken, ſurrender themſelves, ar bs out ve For 
the proceſs 1 is fent out to this end, that either the party ſhall come 
2 b, to anſwer and to be juſtified dy the law; or ele that he ſhall for 


is contumacy be deprived of the benefit of tye law. Lamb. 521. 
Or be outlawed) It is obſervable that the power of the juſtices 


If flops here, and goes no further; ſo that they * cannot make outa & P 1 9. 


_ & pias utlagatum, but the outlawry mult. be certified into the king's 
Bench. Lumb. 521. 2 H. H. . a 

But by the 12 Co. 103. they that have power to award proceſs of | 
7 wtlawry, have alſo a power to award a ca pias utlagalum, as inci- 
Ent to their, authority and juriſdistion. ; * 
# Hear and dete "rr mine) This power was firſt given to them by the 


4 [ tute of the 18 Ed. 3. ft. 2. C. 2. and afterwards confirmed ano! coll : 


1 £5 by divers other ſtatutes. 
Vet this clauſe doth not in propriety make the 3oltices of the peace 
pftices of oyer and terminer, becauſe that is a diftin&t commithon ; 
in. therefore a ne an offence to be heard and determiaed 
fore juſtices of oyer and termifter, gives not the power therein to 

Aſtices of the peace. Hale's Fl. 168. 
5 And thereupon it is faid, that although they have power to hear 
a determine felonies, yet they cannot deliver a perſon ſuſpected 


q E ereof by proclamation (as juſtices of gaol delivery may) until an 


1 _ taken; but if an inquilition be taken, and an ignoramus - 
und, they may deliver him as it ſeemeth. 2 H. H. . 
Lee although commiffioners of oyer and terminer may in- 

d and try at the ſame ſeſſions, yet it hath been ruled otherwiſe in 


I 1 1 ſe of juſtices of the peace, unleſs by content : but certainly con- 


fant uſage and learned opinion muſt give that expoſition upon thoſe 
olutions, that it muſt extend only to popular actions or indict 
gents for miſdemeanors, and not in caſes of felony. 2 H. H. 48. 

By fines, ranſoms, amerciaments, forſettures, and other means —t0 
5 iſe and puniſh} Hereby the juſtices are now armed with far 


7 E Dore ample authority and power, than the ancient conſervators of 


peace were; for they had no power to convene the offender be- 
4 MB them, nor to examine, hear, or determine the cauſe, 125 to 
uaith except in ſome few caſes as mentioned before. Dealt. c. 6. 
But the juſtices may not award any recompence to the party 
6 3 otherwiſe than by perſuaſion. Delt, c. 5. 
Nevertheleſs, thefe words are inſerted, not as of neceſſity (for the | 
niſhment of all oftenders is implied in the word determine ), but 
Ir the plainer declaration of the juſtices power, and tor the more 
red terrifying of offenders. Zamb. 49. 
15 "a a cafe of difficulty ſhall happen 10 rife] That 1 18, a difficulty i in 
int of law. Crom. 6. 
* Then let Judgment in nowiſe be gi ven]. But yet if they lift to pro- 3 
72 ed without the Judge's advice.” their judgment is not void; but it 
jo Ar good and effectual, until it be reverſed by a ſuperior court. 
—_ /. OS, 
certain days and places] Tliat! is, When they hold their ſons, 
lich they are cmpowered and required to do by ſeyeral ſtatutes. A 


JUSTICES OF THE PEACE. 


Taftly, we have aſſigned you the aforeſaid A. B. keeper of the rolls] 
This is in purſuance of the ſtatute of the 37 H. 8. c. I. which enacts, 
that the lord chancellor thall by commithon align ſuch perſon to be 
cuſios rotulorum as the king thall by writing under his Hand Sp pom: 


| III. , Oaths tobe laben by Juſtices of ihe peace. 


= „ Yes © renewing the u 0 of the peace 
Oath of office. (which generally happencth as any perſon is newly 

1 5 brought into the ſame) there cometh a writ of dedi- 
mus poteſiatem directed out of chancery, to ſome ancient juſtice (or 
other) to take the oath of him which is newly inſerted, which is uſu- 
ally ma ſchedule annexed ; and to certify the ſame into that court, 
at ſuch a day as the writ commandeth. Unto which oath are uſu— 
ally annexed the oaths of allegiance and ſupremacy. . Lamb. 53. 

The form of which oath of office at this day is as followeth : 

Ye ſhall ſruear, that as Juſiice of the peace in the county of W. in 
all ariicles in the kings conmuſſ.on to you drrected, you ſhall do equal 
rig it to the poor and to the rich, after your cunning, wit, and power, 
and after the laws and cuſioms of the realm, and flatutes thereof made. 
And ye ſhall not be of counſel of any quarrel hanging before you And 
that ye hold your ſeſſions after the form of the Aatutes thes f made Aud 
tne iſſues, ines, and amerciaments that [hall happen to ve made, aud 
all for feitures which ſhall fall before you ye ſhall cauſe to be enterel 
without any concealmes:t (or embezilling 80. 058 truly ſend them 10 thi 
| king's ercheguer. Ye ſhall not let, for giti or other cauſe, but well ani 
truly '; ye ſhall do your office of ' Juſlics of "the peace in {hat behalf : Ani 
that you take nothing for your Mice of Juſtice of the peace to be done, Hui 
of the king, and fees accuſtomed, and cofts limited by ſtatute. And ge 
' ſhall not direct, nor cauſe io be directed, any warrant (by you 10 (* 
made) to the parites, but ye ſhall direct them to the bailtff of the fail 
county, or other the king's officers or miniſters, or other ind here ent ot 
' ſons, to do execution thereof. So help you God, 

* This oath ſeems to be founded on the ſtatute of the 1 3 R. 2 
.. which enacts, that the juſtices ball be {worn duly and w hou 
favour, to keep: and put in execution all the ſtatutes and ordinances 

touching their oſſices. 

And ſuch-as have once taken the oaths under a writ of 1 
poteftatum, {hall not be obliged. upon the liluing of a new commit- 
110n, to ſue out or have any other dedzrrs poteflatem, from the cle 
of the crown; but the clerk of the peace or his deputy, ſhall on 
every new commiſſion being ifiued, prepare a parchment roll, with 
the oaths annexed to and uſually taken under the {aid writ of dedi mu 
poteſ/atem ingroſſed on ſuch roll, and ſhall adminiſter without fee t0 
Tuch Juſtices che oaths in ply roll ſpecited ; which juſtices kaving 
taken the ſaid oaths inall ſubſcribe their names on the ſaid parchment 
roll: and the ſaid roll [hall be kept amongſt the records of the fefl 
ons, 1. 3. 13. + : 

But by the 7 G. 3. c. 9. Such perſons as have been or ſhall be 
appointed juſtices by 3 commiſſion granted by his preſent majeſts, 

d have taken and ſubſcribed or ſha!l take and fubſcribe the oatli 


mY mentioned 
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Inentioned in the ſaid act of 1 E. 3. and ſuch perfons as ſhall be ap- 
pointed juſtices by any commiſſion which ſhall be granted after his 
pia jeſty's demiſe by any of his ſucceſſors, and ſhall have, after iflu- 
Ing the firſt commiſſion whereby ſuch perſons ſhall be appointed juſ- 
"FFices in the reign of any ſucceeding king, taken and ſubſcribed the 
aid oaths, — hall not be obliged, during the reign of his preſent ma- 
"Hefty, or during any future reign in which ſuch oaths ſhall have been 
so taken and ſubſcribed as aforeſaid, to take and ſubſcribe the ſame 
„ Paths by reaſon of ſuch perſons being again appointed Juſtices by any 


% Fapable of acting as a juſtice of the peace, who Oath of qualifi- 
all not before he acts, at the ſeffions of the county cation. 

yhere he intends to act, take and ſubſcribe the oath 
gollowing: I A. B. do ſwear, that T truly and bona fide have ſuch an 

ate, in law or equity, to and for my own uſe and benefit, confiſling 
5 N 4 — (ſpecitying the nature of ſuch eſtate, whether meſſuage, 
fand, rent, tithe, office, benefice, or what elſe) as doth qualify me 

act as a juſlice of the peace for the county, riding, or diviſion of —— 
cor ding to the true intent and meaning of an act of parliament made in 
ie 18h year of the reign of his Majeſty king George the ſecond, intitled, 


as 7 I act to amend and render more effectual ai act paſſed in the fifth 
1, gear of his pr efe ent majeſty s retgn, intitled, An ad for the further gua- * P 22. 
% eation of juſtices of the peace; and that the ſame (except where it 
70 nſiſts of an office, benefice, or eccleſiaſtical preferment, which it 


77 all be ſufficient to aſcertain by their known and uſual names) is Hing or 
Ec ' ing, or iſſuing out of lands, tenements, or hereditaments, being within 


# 
Bs 
aT 

+ 


e pariſh, townſhip, or precinds of or in the ſeveral pariſhes, 
pw ri/hips, or precincts of ——— in the county of ——— or in the ſe- 
pberal counties of (as the caſe may be). „ 
Which oath taken and ſubſcribed, ſhall be kept by the clerk of 
Ihle peace among the records of the ſeſſions. . 
And the clerk of the peace ſhall on demand forthwith deliver an 
tteſted copy to any perſon, paying 28. for the ſame ; which being 
proved to be a true copy ef ſuch oath, ſhall be admitted in evidence 
n any iſſue in an action brought on this aggt. | 
1 And if any perſon ſhall act as juſtice, without having taken and 
__ ubſcribed the ſaid oath, or without being qualified as above, he 
Ven all for every offence forfeit 1001; half to the poor of the pariſh in 
hich he moſt uſually refides, and half to him who thall ſue, with 


Ice 


. ll coſts. The prolecutiog to be in fix months. — 
eu And in ſuch action, the proof of the qualification ſhall lie on the 
_ | erſon againſt whom it is brought. ; . 
neu And if the defendant intends to inſiſt on any lands not contained 
A in uch oath, he ſhall, at or before the time of pleading, deliver to 
= 8 Plaintiff or his attorney a notice in writing, ſpecifying ſuch lands, 
1 bes and ite pariſh and county where they are ſituate (officesandbenefices 
escepted, which it ſhall be. ſufficient to aſcertain by their uſual 


8 names): And if the plaintiff in ſuch ſuit ſhall think fit thereon node 
gu Vet., . | | ps | to 
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to proceed further, he may with leave of the court diſcontinue ſuch, 
ſuit, on payment of cofts to the defendant as the court ſhal 
award. 
And upon trial no eſtate, but what is contained in the oath and 
notice, ſhall be admitted as any part of the qualification. 
Provided, that where the qualification or any part thereof conſif: 
of rent, it mall be ſufficient to ſpecify in ſuch oath or notice, .o 
much of the lands, out of which ſuch rent is ituing, as ſhall be of 
7 {ſufficient value to anſwer ſuch rent. 
And if the plaintiff or informer ſhall diſcontinue (otherwife than 
as aforeſaid) or be non-ſuit, or Judgment be given againſt him, he 
{hall pay treble coſts. 
But this act ſhall not extend to any city, town, or liberty, havi ing 
juſtices of their own; nor to any peer, lord * of the privy council, 
judge, attorney or ſolicitor general, or to the juſtices of the prez: 
ſelhons for Cheſhire and Wales, or to the eldeſt ſon or heir apparent 
of a peer, or of any perſon qualified to ferve as a knight of a 
Tthire. 
Nor to the officers of the board of green ca „ or principal officers 
of the navy, or the two under-ſecre taries in each of the offices of the 
principal ſecretary of ſtate, or the ſecretary of Chelſea college, ia 
their reſpective liberties ; | nor to the heads of colleges or halls, 6: 
vicechancellor of either of the univeriities, or to the mayor of x 
or Cambridge. 
And by 1 G. 3. c. 13. and 7 E. „ e. 9. All perſons who were 
| Juſtices at the demiſe of his late majeſty, or who have been or ſhall 
be appointed juſtices by any commiſſion granted or to be granted by 
his preſent majeſty or any of his ſucceſſors, and have taken and ſub- 
toribed, or ſhall after the ifſuing of the firſt commiſſion whereby they 
ſhall be appointed juſtices have taken and ſubſcribed the oath of office 
before the clerk of the peace or his deputy as aforeſaid, and alſo ths 
oath, thall not be obliged during the reign of his preſent majeſty, o 
during any future reign in Wh ich ſuch oaths ſhall have been ſo taken 
and ſubſcribed, to take and ſubſcribe the ſame again. And generalh 
there is an indemnifping clauſe in ſome act in almoſt every ſeſſion oi 
. provided they qualify as aforeſaid according to the 16 
G. 2. c. 20. within a time in ſuch act limited. 
= 3. Alſo he ſhall within fix months take 18 oath; 
Oaths of allesi> of allegiance, ſupremacy, and abjuration, and make 
CC, ſrprema= and ſubſcrive the declaration againſt tranſubſanti- 
Cy , aud ae ¹ ation, in one of the courts at Weſtminſler, or at the 
Tatts general or quarter ſeſſions of the place where he 
mall be or reſide, as other pertons qualifying for 


"GVLCES, 


IF. Lees to be taken by. Juſtices of the peace. 


in tle oath of office above mentioned are eſe words ; Aud this 
* axe nothing for your office of juſiice of the Jeace to be done, but of 
the king, ard les accuftomed, and offs Limited by flatute. — 
>. Ant 
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al! And by ſtatute their fees in many caſes are limited and aſcertained 


as is noted under their reſpective titles where they fall in throughout 
this book. Tap Foods | = 
And for the reſt, it is provided generally by the ſtatute of the 26 
TY F. 2. c. 14. That the juſtices at Midſummer ſefſions 1753, ſhall 
fettle a table of their clerks fees; which being approved by the juſ- 


* 


tices at the next ſucceeding “ ſeſſions, with ſuch alterations as the * P 24. 
Juſtices there ſhall think proper, ſhall be laid before the judges at- 
128! 1 he next aſſizes, who ſhall confirm the ſame with ſuch altcrations, 
„ additions, or abatements, as to them ſhall appear juſt and reaſona- 


ple: And the ſeſſions from time to time may make any other table of 


fees, and after the ſame ſhall have been approved by the next ſuc- 
ing; 1 3 — ö 

i eeding ſeſſions, fhall lay the ſame before the judges at the next aſ- 
5 ſizes, who may ratify the ſame in like manner: and no table of fees 
en, all be valid, until confirmed by the judges. ſ. 1. 

8 15 And if after three months from the time that ſuch table ſhall be 
T onfirmed, any juſtice's clerk ſhall demand or take any other or 


: 
x 
: 


Ws greater fee than ſhall have been ſo confirmed, he ſhall forfeit 201. to 


che! him who ſhall ſue in three months. 4 "Oy SR TIN 
epoſited with the clerk of the 


: : 28 74 
* 54 & 245 
3 PS) 


11 


ord | 


» 


al % 8 
by Pr any two of thein. /. 4. 


5 # Some general directions relating to juſlices of the peace, not falling 
HH. under any particular titie of this book. Fre 


a I. Regularly, juſtices of the peace ought not to 
Jullices beinga execute their office, in their own caſe; but cauſe 
n. the offenders to be conveyed or carried before ſome 


i Other quttice, or deſire the aid of ſome other juſtice 


= By Bolt Ch. J. M. 10 . The mayor of Here ford was laid by the. 


1 WE heels, for fitting in judgment in a cauſe where he himſelf was leffor 


* 
5 
5 
* 


18 the plaintiff in ejcetment, though he by the charter was ſole judge 
- of the court. 1 Salk. 396. Res e enen TREE 


H. 3 An. The caſe of Foxhan tithing in the county of Wilts, | 


the „: 1 1 8 : F 
be 5 A juſtice of the Peace Was ſurveyor of the highways, and a matter 
_— which concerned his oifice coming in queſtion at the ſeſſions, he 


We Joincd in making the order, and his name was put in the caption. 

bu Halt Ch. J. It ought not to be; as if an action be brought by 

my lord chief juſtice Trevor in the court of common pleas, it muſt be 

before Edward Neviil, knight, and his aſſociates, and not before 

4homas Trevor; Ec. And it was quaſhed,: 2 Salk. 6. — 
M. 16 G. 2. Great Chart and Kennington. An order of * removal * P » 5. 

of a poor perſon from Great Chart to Kennington was quaihed, 'be- _ 

cauſe one of the juſtices who made the order was an inhabitant of 

Great Chart at the time, and charged to the poor rate there. And 

= : $4. - 1,6 al 
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by the court, no rule of law or reaſon is more eſtabliſhed, than that 
a judge ought to ſtand diſintereſted. Burrow's Settlm. Caſ. 194. 
Yet in ſome caſes, if the juſtice ſhall act in his own cauſe, it 
ſeemeth to be juſtifiable; as when a juſtice ſhall be aſſaulted, or (in 
the doing his office eſpecially) ſhall be abuſed to his- face, and no 
other juſtice preſent with him; then it ſeems he 150 commit ſuch 
offender until he {hall find ſureties for the peace or good behaviour, 
as tlie caſe ſhall require: But if any other juſtice be preſent, it were 
fitting to deſire his aid. Dalt. c. 173. Str. 420, 421. | 
And by the 16 G. 2. c. 18. (which ſeems to have been made in con- 
Tequence of the determination in the caſe of Great Chart and Ken- | 
nington atoreſaid) the juſtices may do all things appertaining to their 
office, ſo far as the ſame relates to the laws for the relief, maintain- I 
ance, and ſettlement of the poor; for paſling and puniſhing vagrants; 
for repair of the highways; or to any other laws concerning paro- | 
chial taxes, levies, or rates; notwithſtanding that they are rated, | 
or chargeable with the rates within any place affected by ſuch their 
acts. Provided that this ſhall not empower any juſtice for any county 
at large, to ad in the determination of any appeal to the 'quaiter- | 
_ Jefſſions of ſuch county, from any order, matter, or thing, relating 
to any ſuch pariſh, townſhip, or place, where ſuch juſtice is ſo | 
Ii charged-or chargeable. 25 „„ | 1 
1 And as it is unjuſt in many caſes for the magiſtrate to act in his own 
cauſe, ſo it is alſo imprudent: To which purpoſe the advice of lord 
Core is applicable, who upon the occaſion of mentioning a certain 
judge, who made a ſettlement of his eſtate which was void in law, 
and brought an action in his own name, which all the other judges, 
of his own ſhewing in the court, were of opinion did not lie, makes 
this obſervation, that it is not ſafe for any man (be he never ſo learned) 
to be of counſel with himſelf in his own cauſe, but to take advice of 
other great and learned men; and the reaſon he gives is, for that men 
are generally more fooliſh in their own concerns, than in thoſe of 
c IEEE e 
2. If a juſtice exceed his authority, in granting 2 
Acling without warrant, yet the officer muſt execute it, and is in- 
autliorii). demnified for fo doing; but if it be a caſe wherein 
Vb he hath no juriſdiction, or in a matter whereof he 
bath no cognizance, the officer ought not to execute ſuch warrant; 
F 26. ſo that the officer is * bound to take notice of the authority and ju- 
EO  riſdivtion of the juſtice. ' Cro. Car. 394. 10 Co. 96. . . 
Thus if a juſtice ſend a warrant to a conſtable to take up one for 
flander, or the like, the juſtice hath no juriſdiction in ſuch caſes, 
and the conſtable ought to refuſe the execution of it. Wood, b. 1: 
8 5 
But by the 24G. 2. c. 44. If the officer in fix days after demand 
ſhall grant to the party complaining the peruſal and copy of the war- 
rant, he {hall not be liable to any action, but the juſtice only. 
3. T. 2. G. Pancras and Rumbald. There was 
Wi h-ther they an order of two juſtices for the removal A poor 
may ſuperſede perſon, from the pariſh of Pancras to Rumbald. 
thetr own pro» Within three days, the juftices reciting that they 
ctedings. were ſurprized, ſuperſeded it ; and commanded 
5 the 
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at che church wardens to return the former order to be cancelled. It 


vas inliſted, that the juſtices could not iflue ſuch a 11 But 
"Fby the court, the ſuperſedeas is well ſent by the Juſtices, and to 
N prevent the charge of an appeal. And the laſt order was confirmed. 


44. In the caſe of the mayor and corporation f „ 
0 vort againſt Sir Lionel Pilkington, May 1 4, 1742, Cannot deter- . 
Ihe plaintiffs claimed the ſole right of fiſning in the mine in caſes of 


river Ouſe, and the defendant claimed a right like- property. 


* 


5. 9 


- *Zkwiſe; and a bill and croſs bill were brought in chan- 
— cery to eſtabliſh their ſeveral rights. Whilſt theſe ſuits were depend- 
ir ing, the plaintifls cauſed the agents of the defendant to be indicted at | 
Lor ſeſhons for a breach of the peace in fiſhing in their liberty. A 
s; motion was made in behalf of the defendaut, to ſtop the proſecution. 
- 3 By the lord chancellor Hardwicke: This court hath not originally 
7 and ſtrictly any reſtraining power over criminal proſecutions; but, 
ir in this caſe, if the defendant had applied to the attorney general he 
y Ewould have granted amoli proſegui. If an action of treſpaſs had been 
!- brought, this court would have ſtopped them. But tho I cannot 


"I 7 


g grant an injunction, yet as the parties have ſubmitted their right to 


- 


ing at the ſeſſions, till the hearing of the cauſe in this court, and till 


in be heard, and for that purpoſe ought to be ſummon- Not to condemn 
v, ed in fact; and if the juſtice proceed againſt a per- any perſon un- 
s, ſon without ſummoning him, it would be a miſde- heard. 
es "Fmeanor in him, for which an information would 

d) lie. 1 Salk. 131. L. Raym. 140%. Str. 678, = 
oILW But before an information is granted, the court will * fiſt require, * P 27. 
:n that the conviction be removed before them. Str. 9155. 
E. 11 G. 2. K. and Harwood. The defendant being a juſtice f 
the peace, was convicted on an information, for a conviction by him 

'2 made of an alchouſe-keeper, who was never ſummoned or heard. It 

n- WH was moved, as of courſe, to diſpenſe with his appearance. This 

ES was oppoled, unleſs there was ſome reaſon given, or affidavit made. 

And upon debate the court reſolved, it was not of courſe; and the 

yg defendant afterwards appeared in perſon, Str, 188. 2 : 

== 6. M. 9 G. K. againſt Todd and others By the . 

566. c. 21. the juſtices of the peace have a juriſdic- Refuſins to 


tion given them in ſome caſes to receive an infor- proceed in a 

s, mation, and make their determination, upona ſeizure cauſe depending 

I, of brandy. Upon information exhibited by the of- before them. 
ticer of the cuſtoms, the fact appeared not to war- 

1d rant the ſeizure; but the juſtice, in favour of the officer, refuſed to 

1- diſmiſs the information, ſo as the owners might have their brandy 5 
again. And now a mazdamus was moved for, to compel him to de- 

a8 termine the matter; which was granted accordingly. Str. 530. 

or H. 7 G. K. againſt Newton and others. By the 1 G. c. 13. f. 11. 

Pl it is enacted, that two juſtices may ſummon any perſon to take the 

ey oatus before them; and if they do not appear, then on oath of ſerv- 


0 ing 
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* 


jog ſuch ſummons, the juſtices are to certify the ſame to the quarter 
l-ttons, where if the party ſo ſummoned doth not appear to take the 
oaths, he ſhall ſtand convicted of recuſancy. The defendants were 
Juſtices of the peace, and iſtued their ſummons accordingly ; but 
coming afterwards to underſtand, that the party was a gentleman of 
fathion, and not ſuſpected to be againſt the government; left a tranſ— 
action of this nature ſhould be an imputation upon him, they refuſ. 
ed to give the proſecutor his oath of the ſervice of ſuch ſummons, 
that the matter might go no further. And now upon motion againſt 
them for an ifrmation, the court declared, that the juſtices had no 
diſcretionary power to refuſe to put the act in execution, and there- 
fore granted an information againſt them. Str. 413. 8 ; 
 Quthority to ap- 7 8 a ſpecial —— is given to juſtices 
lif Pear on the face _— Was, it ought to bf oa in their orders, 
B of thitr orders, x ag that authority was exactly purſued. 2 Salk, 
N 8. In all cates where juſtices may hear and de- 
Zo mate a record termine out of ſeſhons (v. on their own view, or 
of their proceed= confeſſion, or oath of witneites) the juſtices ought to 
ings. make a record in writing under their hands of all 
5 the matters and proofs; which record motwith- 
ſtanding in many caſes they may keep by them, Dalt. c. 115. 
Ta 9. And if upon ſuch conviction, the offender' 
o treat fines. is to be fined to the king, then the juſtices are to eſ- 
1 treat ſuch fine, and to ſend the eſtreat into the ex- 
chequer, whereby the barons of the exchequer may cauſe the faid 
tine or forfeiture to be levied for the king's ule, Dalt. c. 115 
N en A 10. Lord Hale ſays (contrary to the opinion of 
„r, Lord Coke) that the Juſtices out of ſeſſions may if- 
- Hce max e his ſue their warrant for apprehending perſons, charg- 
warrant! for of- a eee Op I h 8 
. ed of crimes within the cognizance of the ſeſſions, 
need see? and bind them over to appear at the ſeſſions, al- 
ble only inthe 
/effrons. . "BF, 70 


though the oflendcer be not yet indicted. 1 H. 
But in another place he ſays, this femeth doubtful; and that one 
thing which ſeemeth to make againit it 13, that in moſt caſes of this 
nature, though the party were indicted, or an information preferred, 
yet a capias was not the firſt proceſs, but a vertre faczas, and diſtrin- 
265- 2 H. 113- jj 8 
And Mr. Haꝛzoſinus on this point faith thus: It ſeems that anciently 
no one juitice could legally make out a warrant for an offence againſt 
2 penal ſtatute, or other miſdemeanor, cognizable only by a ſeſſions 
of two or more juſtices ; for that one lingle juſtice hath no jurifdiction 
of ſuch ofience, and regularly thoſe only who have juriſdiètion over 
a cauſe can award proce£; concerning it; yet the long, conſtant, uni- 
verſal and uncontroled practice of juſtices of the peace, ſeems to 
have altered the law in this particular, and to have given them 
an authority in xelation to Tuck arreſts, not now to Le diſputed. 2 
Haw. 84. | | 


However, as the authority of juſtices of the peace is by the ſtatute 
law, and no ſtatute hath ezpreſely gfven.to them fuch power (unleſs 


-- ny 9 7 2 
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P A in ſpecial caſes ; which operate againſt, rather than eſtabliſh, a ge- 
neral power); it ſeemeth beſt in ordinary caſes, and more conſonant 
tothe practice of the ſuperior courts, to iſſue a ſummons againſt the 
"Foffender, and not a warrant, in the firſt inftance ; unleſs in caſes of 
felony, or where the offender in other reſpects 1s to ſuffer corporal 
punithment. C WE FN Th 
11. Foraſmuch as moſt of the buſineſs of a juſtice 


of the peace, conſiſteth in the execution of divers Not fo truſt to 


Ne ſtatutes, which cannot be ſufficiently abridged, but ab/lrads and 
tat they will come ſhort of the ſubſtance and body abridgments. 


7% hereof, therefore it ſhall be ſafeſt for the juſtices to 


. 0 9 , 


have an eye to the ſtatutes at large, and thereby to take their further 


Band better directions, for their whole proceedings: For (as lord Cote 


obſerveth) abridgments are of good and neceſfary uſe to ſerve as ta- 
bles, but not to ground any opinion, much leſs to proceed judicially 
+... | : | ; 


4.5 


* © ZFupon them. Dalt. c. 173. 


* 12. In like manner, it is not ſafe for them to 123-8 


a truſt altogether to the care and judgment of their Not to truſt P 
51 | : 


clerks, in drawing warrants and other inſtruments; . clerks and tra 


much leſs, to the 1kill of pariſh officers in making /cribers. 
| opies of orders, and the like: But rather it is ad- 


— 4 
„ 


1 
135 
4. 


ritable to have good printed forms; and inſtead of copies to be taken 


* 


= 


gu pon occaſion, to make out duplicates. 


4 IVI. Their indemnity and protection by the law in the right execution of 
0 N their office ; and their puniſhment for the omiſſion of it. 
7 | . 5 OE | | 1 5 

e | 1. A juſtice of the peace is ſtrongly protected Br 

> "dy the law, in the juſt execution of his office. 7 % lem nity. 
1 > Thus in the füſt place, he is not to be flandered or abuſed; as ap- 
4 appears by the following report: M. 11 G. Afton and Blagrave. The 
1 


plaintitf declared, that he was a juſtice of the peace, and that upon 


ga colloguium of him and the execution of his office, the defendant ſaid, 
Lou are a raſcal, à villain, and a liar. After verdict for the plain- 
iiff it was moved in arreſt of judgment, that theſe words are not 

aclionable. It was urged for the plaintiff; There is a great difference 
between magiſtrates and common tradeſmen : Words of the latter 

wy muſt affect them in their particular way of dealing; but any thing 
that tends to impeach the credit of the former is aëtionable: And al- 


ending to a breach of the peace, yet nevertheleſs they are actionable 


After conſideration, Pratt Ch. J. delivered the opinion of the court, 
mat though ra/cal and villain were uncertain, yet being joined with 
| lier, and ſpoken of a juſtice of the peace, they did import a charge 
ol acting corruptly and partially, and therefore there ought to be 
judgment for the plaintiff. Str. 617. L. Raym. 1396. 0 
Afterwards, J. 15 G. z. Kent and Pocock. Theſe words ſpoken 
of a juſtice of the peace in the execution of his office, and relating 
thereto, were held aëtionable, 272. Mr. Kent is a rogue; according 
tothe aforeſaid caſe of Ahn and Blagrave. Str. 1168. 
5 8 . E.7 


- 


though an zudidiment might not lie for theſe words, as perhaps not 


for in many caſes words are aGiionable which are not indictable. 


P 29. 


* 
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i; 76. Kk. and Revel. The defendant was indifled, for faying of 
Sir Edward Lawrence a juſtice of the peace, in the execution of his 
office, You are a rogue and a liar. It was mobed, after verdict for 
the king, in arreſt cf judgment, that though the juſtice might have 
* P 30. committed him * for the contempt, yet the words are not indictable, 


committed, ſhews they were indictable. It is true, the juſtice may 


peace. Judgment for the King. Str. 420. ; 
I. 14 G. 2. K. and Pocock. An information was moved er againſt 
the Gefendant, on account of words ſpoken of Mr. Kent a juſtice of 
the peace. And the affidavit ſtated that in a converſation about a 
warrant granted by Mr. Kent, the defendant aſked, if Mr. Kent was 
2 iworn julitice; and being an{wered, to be ſure he was, elſe he would 
not act, the defendant replied, I/ 1 11 @ [worn juſtice he is a rogue, 
and a forefs worn rogue. To this it was objected, that the words were 


to him in the execution of his office, which would make it a matte 
indictable. Str. 1157. 


lie, yet it doth not follow but that the words were adorable ; and ſo 
it ſeemeth to have been held in the caſe laſt but one abovementioned, 
of Kent and Pocock, which ſeemeth to have been no other than an 
action brought for this very ſame vitence, alter it had been determin- 
ed that an information would not lie. 


only at the ſuit of the king, for what he doth as judge, in matters 
which he hath power by law to hear and determine without the con- 


_ what he doth as judge: But in caſes wherein he proceeds miniſteri- 
ally, rather than judicially, if he atts corruptly, he is liable to an 


ſuit of the king, 2 Huw. 85. 
And more explicitly, 1n the caſe of the king 3 Young and 


was upon an informationAnoved * for againſt the juſtices, for arbi- 
trarily and unreaſonably refuling to grant an alehouſe licence; lord 
Mansfield Ch. J. declared, that the court of king's bench hath no 
ppwer or claim to review the reaſons of Juſtices of the peace, upon 
which they form their judgments in granting licences by way of ap- 
peal from their judgments, or over-Tuling the diſcretion in that be- 
half intruſted to them. But if it clearly appears, that the juſtices 
have been partially, malicion fly, or corruptly influenced in the 8 
ciſe 


ſince it is not to be preſumed they would provoke the juſtice to a a 
breach of the peace, which is the reaſon why inditments have been 
held to lie for words. But by the court, The allowing he might be 


hind his back, the party can be only indicted for a breach of the 


In the next place; he is not punithable at che ſuit of the party, but 


| 
| 


make himſelf judge and puniſh him immediately; but till, if he 
thinks proper to proceed leſs ſummarily by way of indictment, he 
may. The true diſtinction is, that where the words are ſpoken in 
1 the preſence of the juſtice, there he may commit; but where it is be- 


not ſpoken to him in the execution of his office, but only in relation 
to what he had formerly done: And by the court, There ought to be 
no information; it is not the ſame inſult and contempt, as if ſpoken 


Nevertheleſs, according to the diſtinction in the aforeſaid caſe of 
Aſton and Blagrave, although an information or indicdtment might not 


currence of any other; for regularly no man is liable to an action for 
action at the ſuit of the party, as well as to an information at the 


Fitts, eſquires, juſtices of the peace for V iliſhire, B. 31 G. 2. which 
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1 ie of this diſcretion, and have (conſequently) abuſed the truſt re- 
Poſed in them, they are liable to proſecution, by indictment, or in- 


* "mation ; or even, poſſibly, by action, if the malice be very groſs 
© And injurious. If their judgment is wrong, yet their heart and inten- 
uon pure, God forbid that they ſhould be puniſhed. And he declar- 
2 Ig that he ſhould always lean towards favouring them; unleſs parti- 
n Xx 


** MFlitv, corruption, or malice. ſhall clearly appear. Mr. Juſtice 
91 eni ſon alſo expreſsly allowed:the diſcretionary power of the Juſtices 


In ranting licences, without appeal from their judgments, or having 
© > heir juſt and honeſt reaſons reviewed by any body. But yet, an 
© proper and unjuſt exerciſe of their diſcretion, he ſaid, ought to be 
n Inder control. But it muſt be a clear and apparent partiality or wil- 
ful milbehaviour, to induce the court to grant an information: Not 
g niere error in judgment. Mr. Juſtice Fofter concurred in the ſame 

general principles. And Mr. Juſtice Wilmot was alſo very explicit, 
Rf Fat the ſole diſcretion of granting licences is in the juſtices of the 
ff * *Bivifon. Which being ſo, the rule is invariable, that this court 
a gin never interpoſe to puniſh a juſtice of the peace for a mere error 
sin judgment. Therefore, even ſuppoling the juſtices in the preſent 
1 "Fafe to have been miſtaken from beginning to end yet there is no 
e, ound, from any of the affidavits, to infer any partiality, . malice, 
+ al * 


pr corruption. And the court, being unanimoutly of opinion, that 
1 *DHe juſtices had acted in this affair with candour and impartiality, 


"ZÞ:'(charged the rule to ſhew cauſe, with cofts. Burrow, Mansfield. 
N Cat 7 2 1 | ; | : ; | | . ; SOILS 4 
cr and in the caſe of the King and Cox, E. 32G. 2. On ſhewing 


: 
4 » 4 
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* 
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IX; 


Wt being a juſtice of the peace, for refuſing to receive an information 


gauſe why an information ſhould not be granted againſt the defend- 


Fe. d * 


ot gainſt a baker for exerciſing his trade on a Sunday; the court de- 
lo ZElared, that they would never grant an information againſt a juſtice 
a, For a mere error in judgment: But in this caſe they were of opinion 
mn hat the juſtice had acted right in refuſing ; and they ordered the rule 
o be diſcharged, with coſts. Burrow, Mansfield. 785. 3 >: SR 
And finally, in the caſe of the Ning againit Palmer, and Baine, * P 227 
ut ( quires, and others, E. 1 G. 3. Upon ſhewing cauſe why an inn 
15 ormation ſhould not be granted againſt two juſtices of the peace and 
n- Withers, for a miſdemeanor, relating to the conviction of a poacher, 
or Wind the circumftances attending it; the court thought proper, on 
1- eonſideration of the affidavits, to diſcharge the rule, as to all the de- 
an endants; with coſts to be paid to the juſtices, but without coſts as 
he o the others. And they were, upon this occalion, moſt explicit in 
heir declaration, that even where a juſtice atts illegally (which 
nd However was nat the preſent caſe), yet if he has acted honeſtly and 
ch randidly, without opprefſion, malice, revenge, or any bad view or 
i- intention whattoever, the court will never punith him in this extra- 
rd ordinary courſe of an information; but leave the party complaining 
no to their ordinary legal remedy or method of proſecution, by action 
on or by nd:diment. Burrow, Mansfield. 1162. 
p- WS >21n the caſe of K. v. Fackſor and another, Caſ. Durnf, & Faſt, 
e- 653. Fer Gur. Wherever magiſtrates act uprightly, tho' they may 
ces miſtake the law, no information will be granted againſt them. But, 
45 if they ad improperly, knowingly, information thall be granted, as 


Vo. III. D in 
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in the caſe of K. v. Holland and another, 27 G. 3. Caſ. Dur af 

Fall, 692; and K. v. Filewood and another, Fl 26 G. 3. for 

granting an ale-licence, previouſly refuſed by other juſtices, 2 85 
ood grounds, informations were granted. 

And the juſtice {hall not be liable to be puniſhed both ways, that 
is, both criminally and civilly ; but before the court will grant an 
information, they will require the party to relinquiſh his civil action, 
if any ſuch is commenced. And even in the cafe of an indictment, 
and though the indiètment 1s actually found, yet the attorney gene- 
ral (on application made to him) will grant a noli Pproſequi upon ſuch 
indictment, if it appear to him that the proſecutor is determined to 
rh on a civil action at the ſame time. Burrow, Mansfield. 719. 

and Fielding. H. 32 G. 2. Pe 

" Wn the next place, by the 7 F. c. 5. it is enacted, that if any addion 
hall be brought againſt a juſtice for any thing done by virtue of his 
office, he may plead the general iſſue, and givethe ſpecial matter in 
evidence: and if he recovers, he ſhall have double cofts. 

And by the 21 FJ. c. 12. ſuch action ſhall not be laid, but i in the 

county where the fact was committed. 
And moreover, by the 24 G. 2. c. 44. it is enacted, that no writ 
_ ſhall be ſued ont againſt, or. copy of any proceſs at * the ſuit of a 
ſubject ſhall be ſerved on any juſtice, for any thing done by him in 
the execution of his office; until notice in writing ſhall have been 
given to him, or left at his uſual place of abode, by the attorney for 
the party, one month before the ſuing out, or ſerving the fame ; con- 
taining the cauſe of action, and indorſed with his name and place 
of abode; for which he thall be intitled to a fee of 208. and no 
more. . 1. 

And unleſs it is proved upon the trial, that ſuch notice was given, 
the juſtice ſhall have a verdict and colts: . 

And the juſtice may at any time, within one month after fuch no- 
| tice, tender amends to the party complaining, or to his attorney; 
and if the ſame is not accepted, he may plead ſuch tender in bar to 
the action, together with the plea of not guilty, and any other plea 
with leave "CHE court; and it upon iſſue joined, the jury fhall find 
the amends tendered to have been ſufficient, they ſhall give a verdid 
for the defendant ; and in ſuch cafe, or if the plaintiff ſhall be non- 
ſult, or diſcontinue, or if judgment be given for the defendant upon 
demurrer, the juſtice ſhall be intitled to the like coſts, as if he had 
pleaded the general iffue only. And if the jury ſhall find that no 
amends, or not ſufficient, were tendered, and alſo againſt the de- 
_ Fengant on ſuch other plea, they ſhall give a verdict for the plaintiff, 
and ſuch damages, as ey ſhall think proper, which he {hall reco- 
ver with coſts. 1. 2. 
And if the Juſtice ſhall neglect to tender amends, or fhall have 
Ie: inſufficlent, before the action brought, he may, by leave of 
court beſore iſſue joined, pay into court uch ſum as he ſhall ſee 
11 5 whereupon ſuch proceedings and judgment ſhall be had, as in 
other actions where the defendant is allow ed to pay the money into 


court. 4 | | 
. And 
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And no evidence ſhall be permitted to be given by the plaintiff 
"oa trial, of any cauſe of action, except ſuch as is ef in the 
notice. 3 
And 4 8100 ſhall be brought againſt any conſtable or other of- 
- icer, or any perſon acting by his order and in his aid, for any thing 
June in obedience to the warrant of a juſtice, until demand hath been 
n, made, or left at the uſual place of his abode, by the party, or by his 
attorney, in writing, ſigned by the party demanding the ſame, of the 
1e- peruſal and copy of ſuch warrant, and the ſame hath been refuſed or 
ch peglected for hx days after ſuch demand: And if after compliance 
to Wherewith, any ſuch action ſhall be brought, without making the 
9. j;uſtice, who ſigned the warrant, defendant ; on producing and proy- 
Ing ſuch warrant at the trial, the jury ſhall give their verdict for the 
» defendant, notwithitanding any defect of juriſdiction in the juftice. * P 34. 
his { And if ſuch action be brought jointly againſt the juſtice and conſtable, 
on proof of ſuch warrant the jury ſhall find for the conſtable: An 
f the verdict ſhall be given againſt the juſtice, the plaintiff ſhall re- 
Tover his coſts againſt him, to be taxed in ſuch manner by the proper 
pofficer, as to include ſuch coſts as the plaintiff is hable to pay to ſuch 
*Kcfendant, for whom ſuch verdict thall be found. f. 6. 


And moreover, no action ſhall be brought againſt any juſtice for 
any thing done in the execution of his office, unleſs commenced 
pithin ſix months after the act 22 T 1 
2. On the other hand, it is enacted likewiſe, by -y ©. „„ 
he laſt mentioned ſtatutes, that where the I Their puniſh: 
ace Wff in ſuch action againſt a juſtice, ſhall obtain a 8 . 
no erdiét, and the judge ſhall in open court certify on the back of the 
1 1 cord, that the injury for which ſuch action was brought, was wil- 
en, gully and maliciouſly committed, the plaintiff ſhall have double coſts. 
4 EC. 2. c. 44. / 7; 5 2 
10- 238 Moreover, if a juſtice will not, on complaint to him made, exe- 
y; eute his office, or ſhall miſbehave in his office, the party grieved may 
to nove the court of king's bench, for an information, and afterwards 
lea may apply to the court of chancery to put him out of the commiſſion. 
ind Com. 7. 2 Ak. 2. ,, 
lid But the moſt uſual way of compelling them to execute their office 
on- en any caſe, is by writ of mandamus out of the king's bench. . 
on And in actions brought againſt the juſtices (ſor miſdemeanor in the 
1ad execution of their office), they are obliged to ſhew the regularity of 
no {their convictions; and the informations laid before them, upon 
de- Which the convictions are grounded, muſt be produced and proved 
if, Pn court. 1 Sz. Caf. 372. Hill and Bateman, 12 0. . 
co- Un the caſe of the Xing and Symonds, E. 9 G. 2. An information 
as moved for againſt the defendant, for aſſaulting and beating the 
we mayor of Yarmouti, being a juſtice of the peace, in the execution 
of el his office. On ſhewing cauſe, the queſtion was, Whether the 
ſee efendant could juſtify, the mayor having ſtruck him firſt. By lord 
in M ardwicte chief juſtice: He may juſtify it; for though a magiſtrate 
to protected by the law whilſt he is in the execution of his office, yet 
n this inſtance he hath forfeited that protection, by beginning a 
nd breach of the peace himſelf. Caſes in the time of Lord Hardwicke, 
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JUSTICES OF THE PEACE. - 


FT. 12 G. 3. K. & Skinner, On motion to quaſh an indictment 
againſt Mr. Skizuner a juſtice of the peace for the town of Pool, for 
ſcandalous words ſpoken by him in the general ſeſſions of the peace, 


in which he ſaid to the grand jury, * You have not done your duty; 


e you have diſobeyed my commands: yau are a ſeditious, ſcandal- 
< ous, corrupt, and perjured jury.“ It was urged in ſupport of 
the indictment, that it was of high importance that the jury, who 
are one of the main pillars of the conſtitution, ſhould not be thrown. 


into open contempt; that an action by any of them ſeparate would 


not be good, becauſe the offence in not againſt them in their ſeveral 
and ſole capacity, but againſt them as one body, as a grand jury; 
and neither could they ſue jointly, becauſe they are no corpoiate 


body: therefore the remedy by indictment is proper and neceffary, 
and is the only remedy they can have, this being the natural and uſual 


proceſs in all crimes againſt the public.—Qn the other hand, againſ 


the indictment, it was contended, that this is a new and very ſingu- 


lar proceeding. If the words were not ſpoken againft the jury in 
the execution of their office, they are not words liable to an indiét- 
ment; and if they were ipoken, whilſt they were fitting in the exe- 


cution of their office, the judge was alſo fitting in the ex<cution of 
His office; and the principle is clear, that a judge of a court of record 


is not liable to an indictment for words ſpoken by him litting as judge. 
—Þy lord Mansfield chief juſtice: As the counſel in ſupport of the 
indictment have not found any precedent in the hiſtory of England 
for an indictment of this kind, Iam willing to give them time till next 


term to find any. What the counſel on the other fide have obſerved 


is very juſt ; neither prey: Jury, nor judge, can be put to anſwer, 
willy or criminally, for words ſpoken in office. If the words ſpo- 
ken are opprobiious, or not relevant to the caſe in hand, the court 


will take notice of them as a contempt, and examine on information. 
T any thing of -:4/a mexs is found on ſuch inquiry, it will be puniſh- 
ed ſuitably. The words are extremely improper. If the party were 


not a borough juſtice, I think there might be ground to apply to the 
great ſcal to remove him from his office. But to go upon an indict- 
ment, would be ſubverſive of all ideas of a conſtitution. If any pre- 
cedent can be found, you ſhould have time to make uſe of it; other- 


wiſe it would be proper to quaſh the indiftment immediately, 


By the 18 G. 2. c. 20. If any perſon ſhall act as juſtice without 
a qualification of 1001. a year, and without * making oath at the 
ſellions, as before is mentioned; he ſhall forfeit 1091, half to the 
poor, and half to him that ſhall ſue, with full coits. „ 
By 28 G. 3. c. 49. any juſtice acting as ſuch for any two or more 
counties, being adicining counties, may act in all matters and things 


whatſoever, concerning or in any wiſe relating to any or e#ther of the 


ſaid counties: And all acts of ſuch juſtice, or of any conſtable or 
other officer in obedience tyereto, ſhall be as valid, good, and effec- 
tual in law as if they had been done in the county to which they more 
particularly relate. And all conſtables, and other officers of the 
county to which ſuch acts ſhall relate, are required to obey the war- 
rants, orders, directions, and acts of ſuch juſtice, under the like 

AE Ts Palns 
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Pie for neglect of duty. . 1. 


" +"; 4 
1 


LIND TA 


Paias and penalties to which any conſtable or other oflicer may be lia- 


Provided always, that ſuch juſtice be perſonally reſident in one of 


Fc ſaid counties at the time of doing ſuch att, and that ſuch war- 
Fants, orders, and dirc&tions, be directed and given in the firſt in- 


' FZRance, to the conſtable or other officer of the county to which the 


ame more particularly relate, #bid. _ 
And it {hall be lawful for any conſtable or other peace officer, or 


any other perſon, who ſhall apprehend or take into cuſtody any of- 
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1 ender, to convey him to any juſtice acting for the ſaid county, and 
xeſident in ſuch adjoining county; and to act in all things as if the 
ſaid juſtice were rehdent within the ſaid county to which they feſ- 
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ectively belong. And all perſons obſtructing ſucli conſtables or 


other perſons in the execution of their reſpeclive offices in ſuch ad- 
Joining county, ſhall be liable to the ſame pains and pepalties as if 


. 
3 ** * 
3 
5 F * 


the ſame had been committed in the county for which the ſaid con- 


ſtables or officers were appointed. /. 2. 
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ET town, or preciuct, being a county of itſelf, and ſituate within, ſur- 
rounded by, or adjoining to, any ſuch county at large; but ſhall nor 


extend to give power to the juſtices of the county at large, not being 
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perſon, taking into, or having in his cuſtody, any offender, and 
whom he might lawlully convey to gaol or place of fate cuſtody | 
within the county wherein the offence was committed, may convey 
uch offender through any part of the ſaid counties fo adjoining, in 
the way to ſuch gaol or place of ſafe cuſtody of the county wherein 
the offence was committed. And all perſons eſcaping, or who ſhall 
be aiding or aſſiſting in any eſcape, or in reſcuing any offender, ſhall 
pe ſubject to the like pains and penalties, as if the ſame had been 
done in the county wherein ſuch oflence was committed. /. 3. 
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And any ſheriff, conſtable, or other ſuch peace officer, or other 


And whereas doubts have ariſen on the conftruction of 9 G. 1. c. 5. 
for the removing whereof, it is enacted, that any juſtice acting for 


any county at large, may act as ſuch at any place within any ty, 


WE juſtices for ſuch city, town, or precin&t, or any conſtable or other 
By ofncer acting under them, to act or intermeddle in any matter aring 


within any ſuchi ꝓrecindt in any manner whatſoever. ſ. 4. 
Other matters relating to the very extenſive office of this magiſtrate, 
may be found under their proper heads, in almoſt every title of this 
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T HE land tax hath ſucceeded into the place of the ancient ſiſ- 
teenths and ſubſidies: And the land tax acts are framed in many 
relvects after the manner of the ancient ſubſidy acts. 

We meet with the payment of fifteenths as far back as the ſtatute of 
Magna Chiarta; in the con;lufion of which, the parliament grant to 
the king, for the conceſſions by him therein made, a fi f1centh part of 
ell thar moveable goods, OE . . 

This 


| 


= 


LAND THR. 1 


This taxation was originally ſet upon the ſeveral individuals. ab. 
terwards, to wit, in the eighth year of Edward the third, a certain ; 
fum was rated upon every town, by commitſioners appointee | in the 5 
chancery for that purpoſe, in like manner as commiſſioners are now 
appointed by the ſeveral land tax acts for carrying the ſaid aëts into ; 
execution; which commiſſicners rated every town at the fifteenth | 
part of the value thereof at that time, and their taxation was re. 
corded in the exchequer: And the inhabitants rated themſelves pro- 
portionably for their ſeveral parts to make up the general ſum upon 
the whole townſhip. This fifteenth amounted in the whole to 
29,0001. or near thereabouts. 

But as the neceſſities of government multiplied, and the values of 
things increaſed, this fifteenth was inſufficient for the occaſions of the 
public; and thereupon the number of fifteenths was augmented to 
two or three fifteenths. Which {till proving defective, another and | 

quite different taxation was ſuperadded, namely the ſub/idy ; which | 
was an aid to be levied of every ſubject of his lands or goods, after 
the rate of 4s. in the pound for lands, and 28. 8 d. for goods. And 


accordingly, in the ancient ſubſidy acts, there is firſt a grant of 10 
many fi/teenths, and then the grant of 2 ſub/idy. 

* "Chele feftcer;hs were certain, as oh been 1aid, from the time 
of the eighth of Edward the third; but the /ub/idy was uncertain, 
and amounted anciently to about 70,0001; anda ſubſidy of the clergy. 
at the ſame time (including the monaſteries) was 20,0001. In the 
8 Eliz. a ſubſidy amounted to 120,0001, In the 40 Eliz. it was not 
above 78, o00 l. Afterwards it fell to 50,0001; and by reaſon of a 
looſe and uncertain way of aſſeſſing the ſame, kept continually de- 
crcaling, until the parliament found it neceſſary to change the me- 
thod of taxation, and in the time of the long parliament certain ſums 
were fixed upon the ſeveral counties; which courſe of taxation fill 
continues. 2 225 77. 4 Int. 33, 34. Hume's Hiſt. of Eng. vol. 

5. P. 226, 7 G1b. ys ch. I 4, 1 . 


| The land tax acts are oat but with little variation. The ſub- 
Jet matter thereof, according to the natural order of the bulineſs, 
diſtributes ſelf under the following heads: 


FT The firft- meeting of the comm iffioners, for iuing precepts io re- 
turn afſeſſors. 
II. The ſecond meeting : 8 to the af: bers, and therein concern- 
Ing the manner of laying the aſſeſſment. 
III. The therd meeting : Signing the of: efſment, with warrant to 
colleeh. 
TY. Fourth meeting: 7 he appeal. 
V. Collecting. 
FI. Collector paying to the receiver general. 
(VI. Receiver paying into the exchequer. 
VIII. Duplicates to be tranſmitted. 
TX. General penalty on officers not doing their dutz Y. 
A. Indemnity of officers i in koing thar duty. 


1 LAND TAX. 


. The fir/l meeting of the we” oners, for iſſuing precepts 10 return 


= ”—— 


od Be No perſon ſhall be capable to act as commiſſi- . 5 
**Dner in any county or riding at large (the counties Qualification of 
df Merioneth, Cardigan, Carmarihen, Glamorgan, commiſſioners. 
8 Jontgomery, Pembroke, and Monmouth excepted) , 
; Il aleſs he be ſeiſed of lands, tenements, or hereditaments, being free 
bold, copyhold, or leaſehold, over and above all ground rents, in- 
2 Eumbrances and other reſervations; payable out & or in reſpect of 
of 1 . uch leaſehold eſtates, which were taxed or did pay, in the year 
he = next before, in the fame county or riding, tor the value of 1001. a*P:3b.- 
* Fear of his own eſtate. _ EO. 
; But this ſhall not extend to cominifGoners being. inhabitants of ci- 
: ties. boroughs, towns corporate, or cinque ports, or the inns of 
court or chancery. _ 
* 7 And no attorney or r ſolicitor, or perſon praQiſing as {uch, ſhal act 
des commiſſioner, without having 1001. a year as above. Nor ſhall 
3 any receiver general, or collector of any aid granted to his majeſty, 
14 Act as commiſhoners. 
i And if any commiſſioner diſabled ſhall at to aQ, he hall 
Forfeit 50 1. to him who ſhall ſue (in ſix months, 5 G. 3. c. 21.) 
And if there is not a ſufficient number of qualified commiſſioners 
*ZFrithin any city or place for which commiſſigners are particularly * 
pointed, the commiſſioners of the county may act therein. 
2. And no commiſſioner ſhall act, until he hath 1 
ken the oaths of allegiance, ſupremacy, and ab- To take the 
ration, which [hall be adminiſtered to him by two oaths. 
or more e on pain of 200 J. to the 
3 ing. 5 
3. And they ſhall meet at the mot uſual and 


50 me and place 
ommon places of meeting, ON Or before April T. d place 
0. F meeting. © , 


Ss, 4. At which firſt meeting, they may fubdivide 
rhemſelves, and the other commiſſioners not then avi. 1 
: - Preſent; ſo as three or more be appointed for each 

-- BE Hiviſion; but ſhall not thereby reſtrain any commiſſioners from acting 


In any other part of the county. _ 5 

2 7 And ſhall ſet down in writing, who, and what number of the 
Pl ommiſſioners ſhall act in each diviſion, and ſhall deliver a copy 
thereof to the receiver general. 

And clerks ſhall be appointed by a majority of the acting com- 
oe . preſent at each reſpective meeting thin every ſuch 
liviſion. 

4 Each reſpeclli ve meeting] H. 26 G. 3 2 v. commiſſioners of St. 
4 lariin in the Fields. L. Mansfield mu, If clerks were appointed 
nder the land tax act each time of meeting, there would be no end 
. o the elections: But they receive their allo wanted under an annual 


arrant, and their appointment is at leaſt for a year. Caſes by 
: Vurnf. and Eaſt, 147. | Ef | 


* 
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6. Which receiver general ſhall be appointed by 

Receiver gene- the king, or in purſuance of his directions; and ſha\ 

ral, who, have a ſalary allowed to him by the lords of. the 
treaſury, not exceeding 2 pence a pound. 

And the death or removal of a receiver general thall be notified tg 
two or more commiſſioners, by the * commithorers for the allairs d 
taxes, before the time of the firſt quarterly payment. 

And the receiver general ſhall give notice under his hand and ſea! 
of his appointing a deputy (which appointment ſhall be alſo unde 
hand and ical) to two or more commithoners, in ten days after the 
firſt meeting, and in ten days after the death or removal of 1 


: deputy. 


6: And the ſaid commimon ners, at ſuch firſ 
meeting, ſhall ſet down in writing the ſums to be 
charged on each diviſion, in Propon tion to the ſur 
Which were afteſled thereon by the land tax act, 
in the fourth year of the reign of W. & M. 
Note: There is ſaid to have been a hearing on Feb. 10, 1746, 
eiore the barons of the exchequer, upon the queſtion, whether the 
commilſioners of the land tax, at their general meeting for the city 
and liberty of Meſiminſter, have power to alter the quota's in thei 
ſeveral parithes, which was continued next day, and that the baron 
declared they could not depart from the 4 V. & MM. and the parlia- 
ment only could redreſs the aggrieved parithes. 
But where the Proportion upon any diviſion thall exceed 4 8. in the 


Commu}, ONCrS 
10 fet Ayrun the 


pound, by reaſon of the eſtates of papiſts and nonjurors having been 


charged double within ſuch diviſion, in the 4 W. & M. (the ſum 
raiſed in that year on every diviſton governing the proportions at pre- 


ſont), and the ſaid eftates are not now liable to pay double, by rea- 


lon of their being in the hands of perſons who have taken the oaths 

in ſuch caſe, two or more commilltioners may certify. the ſame to tl 

barons of the exchequer, who may order ſo much of the proportio 

en ſuch ävition, to be abated, as exceeds the full ſum of 4s. it 
e pound upon the eſtates therein. 

7. Alſo, at ſuch firſt meeting, two or more com: 

Iſſuing precepts mitlioners ſhall direct their ſeveral or Joint precep!: 

o return 5 Jo (A) to ſuch inhabitants, high conſtables, petty cow 

fors. ſtables, bailiffs and other officers and miniiters, anc 

ſuch number of them as they thall think moſt con 


venient, to be preſentors and aſſeſſors, requiring them to appear be 


fore the ſaid commiſſioners, at ſuch time and place, not exceedin 
cp days after the date of ſuch precept, as they ſhall appoint. 
hey ſhall aiſo appoint afleffors and collectors in privileged ant 
extraparochial places. 
But no perſon in a city, borough, or town corporate, halt b 
compelled to be an aſſeſſor or collector out of the limits thereof. 
(And by the 20 G. 3. c. 17. At the ſaid meeting for appointin 


alle Mors, the Comm: ioners {hall caule to be * delivered to each al 
N i | I Tor 
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+ 9 Nor, a printed form of an aſſeſſment, according to which they ſhall 
tle Hake their aſſeſſments; which ſhall be in E 

Founty of N. An affefiment made in purſuance of an act of p - 
d to to wit. liament paſſed in the — year of his majeſty's 


For the Pariſh F reign, for granting an aid to his majeſty by a land tax 


yas br in the \ to be raiſed in Great Britain, for the ſervice of the 
aid county. ear . „5 . 
lea 75 7M ames of e Names of occupiers. 5 Sums aſſeſſed. 
. — I imſelf..— — — — 
L. M. 1 27 
.cc. — | and > — = — — 


| | 8 | | 
Signed this day of ——— 179—. 

- VHP OS | A S 5 Aſſeſſors. 

BS And if any perſon or perſons ſhall hold or occupy meſſuages, lands, 

pr tenements, belonging to different owners, the ſame ſhall be ſepa- 


Cen 9 N S . | 3 . : 
un fately and diftinctly rated in ſuch aflefiments, that the proportion of 
re. he land tax to be paid by each ſeparate owner reſpectively may be 
es. Pnown and aſcertained.] „%% 5 
. + T. The ſecond meeting: Charge to the aſſe ors, and therein concern- 
100 ing the manner of laying the aſſeſſment. 

* in FA ] 


1. Aſſeſſor not appearing, without lawful excuſe 

to be made out on the oath of two witneſſes; or Aſſeſſor not ap- 

appearing, and refuſing to ſerve, ſhall forfeit to pearing. 

the king, not more than 5 l. norleſs than qos. 

2. The commifſſioners ſhall openly read, or cauſe ©" 

n. to be read, to the aſſeſſors, the ſeveral-rates, du- Charge to the 

be. ties, and charges, and openly declare the effect, of aſſeſſors. 

ing * their charge unto them, and how and in what man- = . 
ner they ought to make their aſſeſſments, and how to proceed in the _ 
AE £:cecution of the act. * Which ſhall be in the manner following; * P 41. 

that is to ſay, 3 og 3 „ 

3. Towards railing the ſums required (ſuppoſing 

e tax to be laid at 48. in the pound for that year), Aſſeſſment on 

the charge upon perſonal eſtates ſhall be thus: viz. perſonal eſtates. 

All perſons having an eſtate in goods, wares, mer- e 

| Clandizes, or other chattels, or perſonal eſtate whatſcever, within 

W Great Britain or without, belonging to or in truſt for them, ſhall 

Pay 48. in the pound, according to the true yearly value thereof ; 

tat is to ſay, for every 100 l. of ſuch ready money and debts, and 
VOL. III. g my d for 
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for every 100 l. worth of goods, 208; and after that rate for every 
greater or leſſer quantity. Excepting and deducting thereout Fuci 
ſums as they bona fide owe, and ſuch debts as the, commifſioners ſhal| 
judge deſperate; and except ſtock upon lands and houthold ſtuff, 
and debts and loans owing from his majeſty. 

Every perſon having any public Mee or employment and their 
ſubſtitutes {hall pay 48. for every 208. of their lalaries. Except 
military oſficers in the army or navy. 

Every perſon having an annuity or penſion out of the exchequer, 
or out of any branch of the revenue, or to be paid by any perſon what. 
ſoever, hall pay 4 8. for every 208; except ſalaries charged upon 
lands which pay to the full, and except annuities eſpecially exempt- 
ed by act of parliament. And except annuities paid to ſuperannuated 
_ commiſſion or warrant ſea officers, or to the widows of ſea officer; 
lain in the ſervice of the crown. And except money lent, or ad- 
vanced to the government on the ſecurity of the act. And except 
turnpike tolls, and tlie ſalarics of turnpike officers. 
| 4. The charge upon real eſtates ſhall be as fol- 
On real Males. lows: — That the entire ſum may be raiſed, all 

manors, meſſuages, lands and tenements; all quar- 
ries, mines of coal, tin and lead, copper, muhdick, iron, and 
other mines, iron mills, furnaces, and other iron works; "alt ſprings, 
and falt works; all allom mines and works; all parks, chaſes, war- 
rens, woods, underwoods, coppices ; all fiſhings, tithes, tolls, an- 
nuities, and all other yearly profits; and all hereditaments whatſoe- 
ver—ſhall be charged with as much equality and indifference as poſ- 
| ible, by a pound rate, to make up the ſeveral ſums charged by the 
act on each county or place. | 
5. Where manors, meſſuages, lands, tenements, 
| Rent charge. tithes, and hereditaments are encumbered with rent 
charges, annuities, fee-farm rents, rent ſervice or 
cther rents thereupon reſerved or charged, the owners thereof may 
detain out of the payment of the ſame, a proportionable ſhare of 
* the land tax; provided that my rent or annual payer 2t amount 
to 208. a year or more. 
| 6. Receivers ” 4 rents, or other chis 
F rents rents due to the king, or to any perſon claiming by 
hand crown. grant or purchaſe from him (by which are meant 
3 ſuch fee farm rents only, as are anſwerable to the 
king, or have been purchated from the crown by virtue of the ſta- 
tutes * 22 C. 2. c. 6. and 22 & 23 C. 2. c. 24. or one of them, and 
which before March 25, 1693, were not payable to any college, 
hoſpital, reader in the univerlities, or other perſon exemp ted) {hall 
allow 48. ſor every pound of the ſaid rents, and ſo proporttonably 
for any greater ſum than 10 8. t9 the party paying the ſame ; on pain 
of 201. to the party grieved, with full coſts. Provided that ſuch 
deduction or allowance do not exceed the ſum aflefled on the w hole 
qitate out of which ſuch purchaſed fee-farm rent iffues. 
| J. But nothing herein ſhall charge any college OI 
Charities ew hall in Oxford or Cambriage, or "the colleges of 
empted. WWindſor, Eaton, Winton, or We; Uarinfter, or the 
corporation of the governors of the charity for 1 
* | 1 | relle 
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elief of the poor widows and children of clergymen, or the college 
r Bromley, or any hoſpital for or in reſpect of the ſites of the ſaid 
ZE olleges, balls, or hoſpitals, or any of the buildings within the walls 
yr limits of the ſame: Or any maſter, fellow, or ſcholar, or exhi- 
pitioner of any ſuch college or hall, or any reader, officer, or maſter 
pf the ſaid univerſities, colleges, or halls, or any maſters or uſhers 
Pr any ſchools; for or in reſpect of any ſtipends, wages, rents, profits, 
por exhibitions whatſoever, ariſing or growing due to them in reſpect. 
of the ſaid ſeveral places or employments : Or any of the lands which 
before March 25, 1693, did belong to the ſites of any college or hall, 
or to Chri/?'s hoſpital, St. Bartholomew, Bridewell, St. Thomas, and 
gethleem hoſpitals in London and Southwark, or any other hoſpitals 
bor alms-houſes, in reſpect of any rents, or revenues, which before 
March 25, 1693, were payable to them, being to be received and 
dilburſed for the immediate uſe and relief of the poor of the ſaid hoſ- 


the 8. No poor perſon ſhall be charged with, or lia- 


5 ole to the pound rate, whoſe lands, tenements, or Pgor exempted. 
in 5 51 


hereditaments are not of the full yearly value of 


ge, 20 s. in the whole. 22 OR Sa ory 1 900r 7 ONG 
all 9. The commiſſioners ſhall aſſeſs the afſeſ= ho ſrall aſſeſs 
bly VV Adi affeſſors- 

ain 10. Ind all places, conſtablewicks, diviſions, In what places 
ci and allotments, ſhall be aſſeſſed in ſuch county, "aint 24 er- 
ole i bundred, rape, wapentake, conſtablewick, divi- 3 Han * af- 


fon, place or allotment, as they have been uſually. 72 


or : aſſeſſed in. he 4 
oi i Every perſon, whether he hath a certain place of reſidence or not, 
mall be rated for his perſonal eſtate, at the place where he is reſident 
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at the time of the execution of the act: And if he is out of the realm 
at the time of the aſſefſment, he ſhall be rated at the place where he 
was laſt abiding in the realm. 

H. ) G. Purreti and Weeks. At Taunton aſſiz es, before Fries: ba- 
ron of the exchequer. The plaintiff was an exciſeman, and lived in 
the county of Devon, and executed his office in ſeveral pariſhes in 
that county, and alfo in a pariſh that extended into Somerſeiſhire. 
And the commiſſioners of that county, apprehending they hacl a con- 
current power with the commiſſioners of Devon, to tax him for his 
ſalary, on account that he executed his office in their county, they 
tax him accordingly, and for want of payment diſtrain. For which, 
treſpaſs was brought ; and ruled, that it well lay ; for though he 
rides about to the public houſes in that county, yet he muſt be ſaid 
to keep his office in the town where he lives and hath his Wen and 
there he was only taxable. Str. 41. 

And every houſholder ſhall, on demand of the aſſeſſors, give an 
account of the names and qualities of ſuch perſons as ſhall ſojoum 
and lodge in their houſes : : on pain of 51. to be recovered as the other 
Penalties. 

* In a city or town corporate, perſons having their houſe in one pe 
riſh or ward, and goods in e, {hall be aſſeſſed for the whole 

where they inhabit. 
hut if a perſon hath goods in any other county than where he is re- 
fident, or had his laſt reſidence; he 1 be aſſeſſed for ſuch goods | in 
the county where they are. 

Members of parliament ſhall be aſſeſſed for their perſonal eſtate, a 
their manſion houſes, or places where they moſt uſually reſide dur 
ing the interval of parliament. 

Officers thall pay for the profits of f their offices or employments 
where the office is executed ; and not where the ſalary is payable: 
But all other per/tons, tipends, and annuities (not charged oi 
lands) ſhall be affefled where they are payable. 

Ofhcers in the receipt of the exchequer, and other public offices 
ſhall, on requeſt of the aſſeſſors, deliver gratis true lifts or account 
of all penſions, annuities, ſtipends, or other annual payments, and 
"all recs, falaries and other allowances ; and if the tax tiereupol 

ſhall not be afterwards paid, 1t ſhall be ſtopped in ſuch offices, and 
an account thereof ſhall be given to the collectors. 

And deputies in office fnall pay for their principals. 

[By the 32 G. 2. c. 33. relating to the duty upon offices, it is pro- 
vided, that in all future aſleſlments to the land tax, ſuch officer 

ſhall not be afleſſed at an higher rate to the land tax, than they were 
in the year 1758.] 
DR 2 perſon, having two places of 1 or 1 ſhall be 
doubly charged for any perſonal eſtate, office, or otherwiſe ; then 01 
certificate of two commiſſioners for the place of his laſt perſonal re 
lidence, under hand and ſeal, of the ſum charged upon him theié, 
and on oath made of ſuch certificate before a juſtice of the plac? 
where the certificate ſhall be made, the Perfon ſo doubly charg gel 
ſhall be Ares elſewhere. 1 
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im #3 any perſon who ought to be taxed for his perſonal eſtate, ſhall, 
he . changing his place of reſidence, or by any other fraud or covin, 
ape from the taxation, and the ſame be proved before two com- 


ba- Pichoners or one juſtice where ſuch perſon reſideth, within one year 


JI in 5 ter ſuch tax made, he ſhall pay treble, to be levied on his lands 
in Ind goods, on certificate thereof made into the exchequer by fuch 
e. * tice or coramiſſioners. 

on- Lord perſon ſhall be aſſeſſed for lands where they lie, and not lie. 
bis There. 8 15 
hey And ſuch tak ſhall be paid by the tenant, who ſhall dedudct it out 
ich, 7 his rent: and if any dilſerence ſhall ariſe between landlord and 
ho 3 tenant, the commiſſioners, or two of them, ſhall ſettle the ſame. 

[ald] 5 1 * But contracts between landlord and tenant, or other perſons, * 
ard WY bout paying taxes ſhall not be avoided thereby. _ 


4 11. The tax on foreign miniſters houſes mall be Nu miniſ-. 
1 paid by the landlord. _ ters. 
12. Every papiſt, or reputed 1 being 1 ry 5 
X A ears of age, and upwards, who ſhall not have . Papiſh and 
Wy Pe oath of allegiance and ſupremacy, 1 FV. c. 8. A ORE 
all pay double; unleſs he take the ſaid oaths, . 
W 1 Pefore two commiſſioners in ten days after the firſt meeting. 


1 Alſo every perſon (whether papiſt or not) being 18 years old and 
re- pwards, and not having taken the ſaid oaths, and upon ſummons 


s in nder hand and ſeal of two commiſſioners, refuſing to take them, or 
9 Peglecting to appear, ſhall pay double in like manner. 


» 2: — But quakers refuling to take the oaths, ſhall not pay double, Tf: - 

we oY hey ſhall make and ſubſcribe the declaration of fidelity in the att of 
= JW c. 18. 

nts, ws 13. And at and after the charge given, the com- 5 


= Em iloners ſhall! take care, that warrants be iſſued Appointing a 


nd ſufhcient 1 inhabitants, appointing and requiring therr afſeſſ- 
Tl Them to be aſieilors (B); and hall alſo therein ap- mens. 
Point a day and place for the ſaid aſſeſſors to r 

5 Pefore them, and to bring in their aſſeſſments in writing. 

14. [And the ſaid aſſeſlors ſhall make three du- 


555 KF before delivering the aſſeſſments to the com- fut up on the 
gn: itoners) cauſe one of the ſaid duplicates, ora church door. 
air copy thereof, to be put up upon the door 5 "4 


505 where there is no church or chapel, then on the door of the church 
or chapel next adjoining. 20 G. 3. c. 17] 


III. The third meeting: Se ning the E nent, with warrant to 
=] collect. 


a — 


"It 
ace 1. The aſſeſſor, DG he is appointed, neglect- 11 
ged ing or refuſing to ſerve, or not appearing at ſuch e ne 


aff. for n not ap- 


third meeting, without lawful excuſe, to be proved 
1 247 149. 


on oath of two witneſſes, or not perlornimg his Bee 
duty, 


P45. 


Worth and directed to two at leaſt of the molt able time to 8 in 


Tl. 15 plicates of the aſſeſſments; and ſhall (at leaſt 14 Aſſeſſment to be 


5 the church or chapel; or it 1 it be for an extraparochial or other place 
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duty, ſhall forfeit to the king any ſum not exceeding gol. to be le- 
vied as the rates, and char ged to the receiver general. 

2. At ſuch third meeting, the affeſſors ſhall deli. 
Duplicates tobe ver three duplicates of the aſſeſſment in writing, 


delivered in. b by them, to the commiſſioners. 20 G. 3. 
„ 

23. And ſhall then alſo return the names of two 

Collectors or more able and ſufficient perſons, living within 


names to be re- the places where * they ſhall be chargeable reſpec- 


turned. tively, to be collectors; for whom the parith or Wl 


place ſhall be anſwerable. 


Which collectors ſhall, if required, give ſecurity to three com- ' 


miſſioners, equal to the amount of the whole rate on the reſpective 
diſtricts, for paying to the receiver general ſuch money as ſhall come 
to their hands; on failure whereof, they may appoint two or more 
| perſons who ſhall gfe ſuch ſecurity : if none are able or willing, 
then the perſon firſt named ſhall ſtand. 

. Then three or more anni ces ſhall fion 
Sele the du- and ſeal the-faid three duplicates, and delixer one 
plicates. of them to the collectors (whom they ſhall nominate 


and appoint) | with warrant to the ſaid ene to 


collect tlie ſame. (C) 
3 5. And they ſhall at the ſame time give notice to 
 Appornitng the the collectors, at what time and place appeals may 
= ep pea} day. be heard and determined: which ſhall be at leaſt 30 
. days from the time of ſigning and ſealing and deli- 
vering the duplicate to the collectors. 


I V. Fourth meeting : The appeal. 

1 "Peary collector ſhall, within ten days aſter the 
Iotice of the receipt of the duplicates, cauſe public notice to be 
appeal day tobe given in every pariſh church or chapel within his 
 grveninthe diſtrict, immediately aſter divine ſervice on the 
church. Lord's day, (if any ſuch divine ſervice ſhall be 
performed therein within that time) of the time and 
place ſo appointed by the commiſſioners for hearing and determining 
_ appeals: And fhall alſo, on the ſame day, cauſe the like notices 
to be fixed in writing on the door of ſuch church or chapel, 


Colledtor ſha " 
| fu fer the duph-_ 
cates to be in- 


Jpified. 


2. And the colleforſhall permit the duplicates 
to be inſpected, at all ſeafonable times of the day, 
haut fee. 


3. Every perſon intending to appeal, mall gire 


; Ian 
mt tent notice thereof in writing to one or more afleſtors 
Mt 5 that they may attend, if they think fit, to Juſtify the 
ting. | 
| alleſſment. 


And incaſe of any controverſy i in apportioning 
the af ellments, which concerns any commiſſioner, 
ſuch commiſſioner concerned therein in his own 
right, or in right of any other for whom he ſhall act 

Os ad nap FA mY * 


_ Commiſſioner © 
intereſted to 
withdraw. 
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as teward, agent, attorney, or ſolicitor, ſhall have no voice, but 
all withdraw until it be determined; on pain of any ſum not ex- 
ceeding 201. to be levied and paid as the other fines. 

s. And where it appears by proof upon oath, _ BY 
that lands are overcharged by the pound rate, the Relief in caſe 
commiſſioners at the appeal may make abatement, of overcharge. 
and cauſe the ſum abated to be reaſſeſſed upon the 1 
whole hundred, lathe, wapentake, or other diviſion where the over- 
charges happen, although * the pound rate of 48. in the pound be & 


thereby exceeded; or upon any perſon therein undercharged ; ſo that 47 


che whole ſum charged on ſuch diviſion be fully anſwered. 
| 6. And appeals once heard and determined on 
the appeal day ſhall be final, without any farther Appeal deter- 
appeal upon any pretence whatſoever ; and with- - mined, final. 
out further trouble or ſuit in law, either in the Re 
king's bench or any other court. 1 

7. [If the name of the owner of any meſſu age, 3 
land, or tenement, intitled to vote for a knight Particular ap- 
of the ſhire, ſhall not appear to be inſerted in peal with 5 
W the aſſeſſment, he may, on giving notice in writ- ped to parlia- 
ing to one of the aſieflors, appeal to the ſaid com mentary voters. 
miſſioners; who ſhall amend the aſſeſſment as they Eo 
ſhall ſee cauſe. And if any perſon ſhall think himſelf aggrieved by 
the determination of the commrſboners, be oy appeal to the juſtices 
at the next ſeſſions, giving ten days notice thereof to one of the com- 
BS milloners who ſigned the duplicate, and to one of the aſſeſſors of 
the place where the eſtate lies: and the ſeſſions may award coſts to 
either of the parties, and by their order or warrant levy the fame by 
cifireſs. And the commiſfioners {hall cauſe one of the duplicates ſo 
amended to be returned to the aſſeſſors, to be by them delivered to 
the high conſtable, and by him to the clesk of the peace, to be had 


recourſe to in his poſſeſſion in caſes of election of knights of the ſhire. 
20 U. 3. % % . 55 SE 


V. Collecting. 


1. The collectors ſhall make demand of the par- 
ties themſelves if they can be found, or elſe at the Demand. 
place of their laſt abode, or upon the premiſes —=\ 
charged. -., OS 3 

2. And if any perſon ſhall refuſe or neglect to . 
Fay to the collector on demand, he may levy the Diſtreſs. 
lame by diſtreſs and ſale of the goods of the perſon 
ioneglecting or refuſing : [D. E. F.] 2 

And where any refuſal, negle&, or reſiſtance ſhall be made, he 
may (calling the conftable to his aſſiſtance) break open in the day 
ume any houſe, and by wariant of two commiſſioners any cheſt, 
unk, box, or other thing, where any ſuch goods are: 1 

Or he may diſtrain upon the meſſuages, lands, tenements, and 
premiſſes; and the diſtreſs ſo taken, may keep for four days, at the 
charges of the owner; and if not paid in four days, then the diſtreſs 
1955 {hall 


; 1 bs G 
af 2 * . ” 


P48. 


*P 49. 


that the warrant was to break open in caſe of oppoſition z and this 
warrant was granted before any default; which ought not to be, no 
more than a warrant to diſtrain for poor rates before demand made; 


afterwards upon refuſal a new warrant "5 to be made for diſtreſs. 


10αj,j diftreſs. that difireſs cannot be made, he ſhall be commit- 


and of the charges for bringing in the lame. 


found thereon, the colleQor for the time being may diſtrain at any 


Collector to pay to the receiver general or his deputy, quarterly, 
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ſhall be appraiſed by two inhabitants or other ſufficient perſons, and 
fold by the colle&tor, returning the overplus Immediately (it any 
Ke over and above the tax, and charge of taking and l the 
diſtrefs. 

* And if any difference ſhall ariſe upon taking the diſtreſs, the 
ſame {ihall be determined and ended by two commiſſioners. Es 

In the caſe of tie India Company and Skinner, T. „ The de: 
fendant pleaded the general iſſue; and upon evidence it was objected, 


for the firſt ought only to be a confirmation of the alleflment, and 


And Holt Ch. J. faid, that ſtrictly it was fo; but the practice having 
been, in this caſe of taxes, to grant ſuch a Koons warrant to 
diſtrain, communis error facit jus. Caſes of S. 

Ilowever it is ſafer not to leave the non- ä of the party to 
the judgment of the officers; but firſt to iſſue warrants empowering 
them to collect, as the act directeth; and then on proof of their re- 
tuſal, after e the party, grant a warrant to diſtrain. 

If any perſon ſhall refuſe or neglect to pay for 
Commitment for ten Fes after demand, or thall convey his goods ſo 


ted (unleſs he is a peer) by warrant of two com- 
miſſioners to the common gaol, until payment of the money allefled, 


4. Arrears may belevied by the preſent commiſ- 
ſioners in the ſame manner as the preſent tax. 
And where lands or houſes are unoccupied, and no diſtreſs can be 


Ldyingarreass 


time after; and hall diſtribute the money to thoſe who contributed 
to make 1t up. 

5. Where ads are aſſe led, and no diſtreſs 
7x on wood- can be had, the collector or conſtable by warrant ol 
lands how to be two commilkenors, at ſeaſonable times of the ycar, 


levied. mamaay cut and fell wood (except timber trees) to pay 
| ve tax. 

— It the tax upon any tithes, tolls, profit of mar. 

Tax on tithes, wa fairs or fiſheries, or any other annual profits, 


tolis and other not diſtrainable, ſhall not be paid in fix days after 
wnnual 7 rofits, demand, the collector, conſtable, or other officer, by 
how to le leried. warrant of two commiſſioners, may ſeize and ſell 10 
much thereof, whereſoever found, as {hall be ſufli- 

ci ent to pay 5 tax and char ges occafioned by non- payment. 


FT. ColleStor paying to the receiver general. 


1. The colle gor ſhall pay the money received, 


ig ihe rectiver. on ox before Pune 24, Sept. 29, Dec. 25, ail 
March 25, &: uch time and place as two commit. 
liones 
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ſioners ſhall appoint; fo as the whole ſums due be anſwered by the re- 
W ſpective quarterly pay days; and fo as the collector ſhall not be oblige 
ed to travel above ten miles from his uſual place of abode. 

_ 2. And if the receiver general ſhall wilfully ne- 


ect to attend at the time and place appointed, he 


N | ſhall forfeit 100 l. half to the Kings and half to him 


who ſhall ſue. 5 

3. The receiver general, or his deputy, ſhall 
give a receipt gratis. 

4. And at every time and olace appointed by the 
commithoners for the collectors to pay the money to 
the receiver general, he ſhall. deliver a liſt of the 
money received by. him, to ſuch perſon as two or 


more commiſſionersſhall Aly, their hands appoint ; 


Receiver ne- 
gledting ty . 


N tend. 


| Receiver ta give 
receipt. 


Recelvor to de- 
liver lifts of mo- 


ney ares. 


on pain of forfeiting a ſum not exceeding 201. to be paid into the ex- 


chequer, as the fines on aſſeſſors and collectors. 
5. And the colleckors ſhall have 3 d. in the pound, 


for collecting and giving receipts, which they way 


detain out of the laſt payment. 
6. If the collector ſhall keep in his hands any 


part of the money by him collected, longer than the 
time limited, or ſhall pay any part ol it to any other 


Collector 10 
have 3 d. 4 


| W 


ing default. 


perſon than to the receiver general, or his deputy, 
he ſhall forfeit 40 1. 


And if any colleQtor ſhall refuſe or neglect to pay any FO by him 
received, or ſhall detain in his hands any money by him received, 


and not pay the ſame as the act direQs, two commiſhoners may im- 


priſon him, or may ſeize his eſtate as well freehold as copyhold, ad 

all other eſtates both real and perſonal, to him belonging, or which of] 

ſhall come to his heirs, executors, or adminiſtrators. Which ſaid 

eommiſſioners may appoint a general meeting of the commilſioners, 

and ſhall give public notice thereof at leaſt ſix days before: And tha 

eommiſſioners at ſuch general meeting may {ell ſuch eſtates, or aux 

part thereof, for payment. y 
And the commiſſioners at any general meeting may ſummon collec- | 

tors, who have fraudulently converted land tax money to their own 

uſe, and cauſe them to pay the ſame, to make up the deficiency, if 

there is any in that place; and if there is no deficiency, then yo diſ- 

charge ſo much of the proportion charged on ſuch place, ay that mor 

ney doth amount to: And if ſuch colleQor ſhall neglect or refuſe ſo 

to pay, the commiſſioners may impriſon him, and ſelze and ſell his 


eſtate for payment. 


And perfoas diſtraining upon collectors, may keep i in their. bands 
lo much charges for making and keeping, or * otherwiſe relating to * P 60. 
the diſtreſs, as two commiſſioners, who ordexed the diftrels, Gen 
judge reaſonable. | 

7. And in caſe of failure in payment, the receiver 
general ſhall certify the ſame-into the exchequer ; 
and the place or r perſons mp_—_ ſhall be liable 
to procefs. 


VOL. III. ; 1 


Receiver to cer- 
11% defaults. 
8. 
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I the full proportion upon any diviſion ſhall 
Deficiency to be * be fully aſſeſſed, levied, and paid; or if any 
reaſſeſſed. | ſhare thereof ſhall be aſſeſſed upon any perſon not 
able to pay, or upon any empty or void houſe or 
land, where it cannot be collected or levied; or, if through wilfulneſs, 
neglect, miſtake, or accident, the aſſeſfment ſhall not be paid to the 
ee general or his deputy: the — mall be reaſſeſſed upon ſuch 
diviſion 
If the receiver general ſhall return any perſons 
| Receiver fall, ly in 5 ear who have maid, he ſhall forfeit irebls da- 
mages to the party, and double the ſum unjuſtly 
certified, to the king. 
And no receiver ſhall return any place in arrear, after three years: 
but the ſame ſhall be a debt on him and his ſecurities. | 


| returning ar- 
Years. 


VII. Receiver to pay into the Bechequer: 


1. No receiver general, or any of. his agents, 
: Receiver robbed. ſhall maintain an action  againft the hundred, on ac- 
count of being robbed in carrying the money; un- 
Z leſs they be together in company, and in number three at the leaſt. 

2. And the receiver general, within 20 days after 
the receipt, mall pay the money into the exche- 

uer. 

Which if he ſhall pay otherwiſe than into the exchequer, or not 

within the time limited; he ſhall forfeit 500 1. to him who ſhall ſue. 


Paying into the 
exchequer. 


VIII. Duplicates to be tranſmitted. (G.) 


I. The commiſſioners on or before Aug. 8, or in 
Duplicates tobe 20 days after (all appeals being firſt determined), 
tranſmitted to ſhall cauſe to be delivered to the receiver general or 
the receiver ge- his deputy a ſchedule or duplicate in parchment 
_ eral, and inio under*their hands and ſeals, containing the whole 
the exchequer. ſum aſſeffed upon each parith or place, and alſo the 
| chriſtian names and ſurnames of the reſpective aflel- 
ſors and collectors; and ſhall tranſmit a like ſchedule or duplicate 
into the king's remembrancer's office in the exchequer; for which 
. . remembrancer „ OT his PFs ſhall give a receipt gratts, on pain 
of 1ol. 
And in the Ghedules to be tr W into the king s remembran- 
cer's office, the commiſhoners ſhall diſtinguiſh and ſet down the groſs 
. fum charged in any diviſion for * double taxes, that it may be known 
how much the double taxes amount to in ſuch diviſion. _ 
2. And by the 18 G. 2. c. 18. which requires 
Th the clerk of hat no perſon {hall vote in the election of a knight 
the peace. of a ſhire, for any lands which have not been aſ- 
{ciſed ro the land tax for 12 calendar months next 
before, it is enacted, That the commiſſioners or three of them ſhall 
lign and ſeal a duplicate of the copies of the aſſeſſments to be deliver- 
ed to them by the aſſeflors, after all appeals determined, and caule 
the ſame to be delivered to the clerk of the peace, to be kept 
amongt the records, ang inſpected by any p* rſon without lee. 1 
3. 


LAND TAX 


3- All which being done, the commiſſioners _ 
clerks, for their trouble in writing the aſſeſſments, Commiſfioners 
duplicates, and copies, and all warrants, orders, clerks to have | 
— inſtructions relating thereunto, ſhall have 1d. 1 d. 29. in the 5 
2. in the pound, to be paid by the receiver ge- Pound. 
neral, according to the warrant of two commiſ- 
ſioners. 

And on the death or removal of the commiſſioners. clerks; into 
whoſe cuſtody the duplicates of the ſeveral books of aſſeſſments, 
minute books, and other books and papers relating to the land tax 
have been delivered; ſuch clerks ſo removed, or the executors or 
adminiftrators of ſuch clerk dying, ſhall within one calendar month 
after notice in writing ſigned by 3 or more commiſſioners, or a true 
copy thereof given op left at the uſual place of abode of ſuch perſon _ 
or perſons, deliver up all ſuch books and papers to ſuch perſon as 
che ſaid commiſſioners thall by ſuch notice appoint: on pain of 561. 

S with full coſts; half to the receiver e in aid of the land tax, 
and half to him who ſhall ſue. 


IX Genzral pena 1 on 22 not din g their 1 


1. If any afſefor, collector, or other perſon, ſhall 

WT wilfully negle& or refuſe to perform his duty, or General penalty 
ſall be guilty of fraud or abuſe, three or more com- 

miiſioners may fine him, not exceeding 40 l. which ſhall not be taken 
Wof, but by a majority of the commiſſioners who impoſgd.it. To be 
ied by warrant of the ſaid commiſſioners, by diſtreſs and ſale; 


Win default of diſtreſs (if not a peer) to be committed to priſon by two 
| premiere till payment. 


And all fines ſhall be paid to the receiver ge- 1 
Y ond. and paid by him into. the exchequer, =. 42 be Þ aid 73 
ſhall be inſerted in the duplicates to be tranſmitted Fug OE 
into the office of the king's remembrancer. . ö 
Other penalties are annexed to the ſeveral offences. | 


* * Indemnity LE officers i an dan tha duty. 1 * *P 52. 


1. No 1 a elldr, or colle dor, Mall Officers lab 


ties 
de liable to any me enalties than thoſe inflicted : #0 0000s | 
wine. . _ Oy 


2. And perſons * for any thing ** in the ex- | 
cution hereof, may plead the general ſue, ___ Treble coffs. 
ave treble coſts. 
Note; The buſineſs of the eommiſſioners of the land tax, in rela- 
jon to the duties upon the perquiſites of offices, is treated of under 
le title Office; and, in relation to the duties upon houſes and win- 
ows, the ſame is treated of under the title Houſes. 

By 28 G. 3. c. 2. after reciting, that doubts had 
riſen touching the authority of the collectors to Colleors may 
iſtrain for non-payment of the land- tax, under the diſtrain. 
arrants . granted: by 3 at the 


4 time 


n CAE 


time of their appointment, is is enacted, that if any perſon ſhall re- 
fuſe or nepledt to pay any ſum whereat he is aſſeſſed, upon demand 
by the collector, according to the precepts delivered by the commiſſi- 
oners, ſuch collector may levy the ſame by diſtreſs and ſale of the 
goods and chattles of ſuch perſon, or may diſtrain upon the meſſua- 
ges, lands, tenements and premiſes ſo charged, without any further 
authority from the commiſhoners for that purpoſe. /. 17. 
Exatination of And the commiſſioners may examine the collec- 
Coll 425 2% tors upon oath whether the ſum aſſeſſed be duly col- 
e lected. /. 22 ͥͤ;öͤð 
. | No commiſhoner ſhall a&t until he has taken the 
Qualification of oaths appointed by 1 G. 1. and 6 E. 3. And like-f 
commiſſioners. wiſe, if required, an oath, ſpecifying in writing, 
„„ the pariſh, ſituation, quantity of land, whether 
freehold or copyhold, of the premiſes which entitle him to act as af 
WT no Ne. 
8 Collectors keeping money in their hands, &. 
Tec 1 % ſhall forfeit not exceeding 40 l. nor leſs than 51. io 
een ee, de leviec by diſtreſs as by this act directed in like 
MONEY % end. caſes of diſtreſs. So REC HM 
No inſuper to And no receiver general ſhall return an 7:/»pif 
Zo Beans ed af- upon any county or place, after two years, for mo- 
n nies in arrear; but the ſame ſhall be a debt lf 
him and his ſecurities, /. 115. 


ter two years. 
A. Precept to the high conſtable to return affeſſors. 


Wettmonang, 5 To John Bowneſs, gentleman, high conſtable of to 
Weſtmorland, rl Eaft Ward within the {aid county. | 5 


E the commiſſioners of the land tax for the ſaid county wil 
names are hereunto ſet, and ſeals affixed, do hereby require ; 
forthwith upon the receipt hereof, to iſſue out your warrants to all 
petty conſlables within your ſaid ward, in the form or to the effeci ke! 
under following ; that is to ſay, 5 . 


Weſtmorland, 5 2 3 
e Wand. J To the Conflable of — = 
BY niree of « precept from the commiſſioners of the land tax for | 
AF aid county to me directed, you are hereby required forthwiih' 
give notice to the laſt collectors of the ſaid duty within your conſdb: 
wick, that they and every of them do perſonally appear before the ji 


commuſſioners at 1 — tn the ſaid county, on — 1 
— day of at the hour of —— in the forenoon of the ſame ul 


in order to be appointed afſefſors of the ſaid duty for this preſent qu 
and at the jams time to receive their charge, how and in what man- 
to make their af}e/ſments, and otherwiſe how to proceed in the execull 
of their faid office. And be you then there, to certiſy what you 6 
ade done in the execution hereof. Herein fail you not. Given uni 
my hand the = day of ix the year of our Lord ——. 
EE 1555 John Bowneſs, Jig conſtall. 
h 


N 


LAND TAX. 0 


* And this you the ſaid high conſtable are in nowiſe 10 omit, on the * P 53. 
peril that ſhall enſue thereof. Given under. our hands and ſeals the E 
—— day of in the year of our Lord ; 5 
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B. Appointment of aſſeſſors of the land tax, with their charge. 


Weſtmorland. NV virtue of an ad for granting an aid to his majeſty 

. F by a land tax, at four ſhillings iu the pound, for 
the ſervice of this preſent year, We the commiſſioners of ps faid duty 
for the county aforeſuid do hereby nominate and appoint to be aſ= 
ſeſſors of the ſaid duty within the townſhip of ——— in the county 
aforeſatd. Aud we do hereby requtre you the ſaid aſſeſſors, to make 
your aff. ſſment for the fame, according to the proportions of the, laſt. 
aſſſment for the ſaid duty within your ſaid townſhip. And of your | 
ſaid aſſeſſinent you ar? to make out two duplicates in writing, and ſign 
de ſame with your names; and the ſame, together with the names of 
tuo or more able and ſufficient inhabitants to be collecturs, you are to 
deliver unte us at- — in ——— i the county aforeſaid, on —— 
the day of —— at the hour of in the forenoon of the ſame. 
day. And you are to give notice to the ſaid perſons to be by you re- 
turned for collectors, that they alſo do appear at the ſame time and * 
lace, to receive their appointment and charge. Given under our hands | 
and ſeals, the —— day of —— in the year of aur Lord ——, - 


. Appointment and charge of the collectors of the land tax, with | 
0 Warrant to collect. Es 


Weſtmorland. WI the commiſſioners of the land tax for the ſaid 


county, whoſe names are hereunto ſet, and jeals 


affixed, do hereby nominate and appoint to be collectors of the . 
land iaæ jor the townſhip of —— in the faid county, for this preſant 


dear; and do hereby empower them lo demand, collect, and receive the 
ſame. And you the ſaid collectors are hereby required, within ten days 
ejter your receipt hereof, to cauſe public noitce to be given in the chureh 

or chapel immediately after divine ſervice on the Lord's day, and to 
cauſe the like notace in writing to be affixed on the door of ſuch church or 
ckapel, that all appeals againſt the afſſſment for the ſame, will be finally 
heard and determined by the ſaid commiffioners, at — iu in the 
ſaid county, ou the —— day of —— now next euſuing. And if after 

the time of ſuch determination, any pe, ſon ſhall refuſe or neglect to 
pay the ſame upou demand, you are hereby required * forthwith to give & p .,- 
notice unto us thereof, that ſuck further proceedings may be had therein, 54. 
as to the law doth a ppertaiu. And the ſame, when collected, you are ; 
hereby required to pay unto the receiver general or his deputy, at the 

lies and places hereafter following; thet is to fay, deducting 

out of the laſi payment thereof 3 d. for every paund by you collected, 

for 'vour trouble in collefiing and giving receipts. Given under our 

As aud ſeals the ——= gay of —— in the year of our Lord —-—. 


D. Complaint 


LAND TAX. 


D. Complaint to the commiſſioners on the land tax not paid. 


Weſtmorland. A- C. * B. C. colle@ors of the land tax for th 

di viſion of in the ſaid county, complain 
to us two of the comm nes of oy land tax for the ſaid county, that 
A. O. of in 4 ſaid county, yeoman, refuſeth (after demani 
by the ſaid colleors duly made ) to pay his rate or aſſeſſment to the lani 
tax in the Jaid diviſt ton : Aud they pray "_— Juſtice : may be 


done. | 
8 v6 | N | © hs Oh 


E. Summons ee 


Weſtmorland, 152 O. of — 


Jeoman. 


in the ſaid count Y, 


E whoſz names are hereunto 2 and ſeals affixed, two of the 
commiſſioners of the land tax for the ſaid county for this pre- 

ſent year, do hereby ee you perſonally to appear before us at the 
owe of in in the ſard county, on the day 

of - at the hour of — in the —— noon of the ſame day, to 1 , 
cauſe why you refuſe to pay your proportion of the rate of af] ment to- 2 
_ wards the land tax within the di viſion 2 in the jaid county. 


Given under our hands and ſeals the day of in the year A 
our Lord De: CS 
* P 56, * F. Diſtreſs. 
ER To A. C. & B. c. collectors of the land tas * the 
Weſtmorland, . aft on of — in the ſaid county. Ck 


WI E R EA S in EP by a rate and nent made and 4 Toned ac- 
cording to the ſtatute in that caſe made, A. O. of — in the 
ſaid county, yeoman, ts rated and 7 ſed towards the land tax in the ſaid 
> adiviſton for this preſent year the ſum of And whereas it duly 
appears to us, two of the commuſſioners of the land tax for the ſaid 
county, that the ſaid ſum 0 hath been lawfully demanded of the 
faid A. O. and that the ſaid A. 0. hath refuſed and doth refuſe to pay 
the fame; and whereas the ſaid A. O. having appeared before us in pur- 
_ſuance of our ſummons for that purpoſe, hath not ſhewn to us any ſuf- 
ficient cauſe why the ſame ſhould not be paid: [Or, And whereas it 
hath been duly proved to us, that the ſaid A. O. hath been duly ſum- 
moned to appear before us the ſaid commiſſioners, to ſhew cauſe why the 
Jame ſhould not be paid, but he the ſaid A. O. hath neglected to appear 
according io ſuch ſummons, and hath not ſhewed to us any ſufficient 
cauſe why the ſame ſhould not be paid:) Theſe are therefore to require 
' you ; forthwith to make diſtreſs of the goods and chattles of him the 
| ſaid A. O. and if within the ſpace of four days next after ſuch diſtreſs 
oy you taken, the ſaid ; ſum, together with the charges ; N the 10 
did re/s 


LARCENY . 


1 all not be paid, that then you do cau eſe the ſaid diſtreſs to be 
"Y jo ed by two inhabitants or other ſufficient perſons, and to ſell the 
ae, returning to him the ſaid A. O. the overplus, the charges of 
F king and keeping the ſad diftreſs being g. fir ſl deducted. 


Form of the duplicates to be tranſmitted to the receiver general, | 
95 and 1 into the exchequer. 


eſtmorland. A7 SC HEDUL E, containing te deb ſum aſ- 
ed upon each pariſh or place within the Eaſt 
xrd of the ſaid df . en and towards an aid granted to his majeſty 
a land tax to be raiſed in Great Britain, for the ſervice of the year 
i thouſand ſeven hundred and ſeventy-five, and alſo the chriſtian 
BS mes and ſurnames of the reſpective aſſeſſors and collectors; made by us 
Loſe names are hereunto ſet and ſeals affexed, — of the 


— 


LARCENT, 


traction, or rather abuſe, larceny. 3 Inſt. 100. 
I. Of grand larceny in general. 
| IT. Of petit larceny. *©* 
II. Larceny from the perſon. 
IV. Larceny from the houſe. 
V. Larceny in a booth or tent. 
VI. Larceny on a navigable river. 
II. Other larcentless 
III. Receiving ſtolen ts, : 
1X, Offering goods ſuſpeted to be Soles, to he pawned or . | 
A. Advertiſing or receiving a reward for helping to flolen goods. 


AI. Charges of proſecution and conviction how to be paid. hs 
J. 07 grand larceny in general. 8 


Grand 3 is a felonious and fraudulent taking, and carrying 


aue of 12d. 1 Haw. 89. 1 
e onions 


ARCEN Y comes * latrocinium, latrociny; and by con- | 


ay, by any perſon, of the mere tread goods of another, above the. 


we 


3 and tax * for the ſaid county, thas - day of , in the year * P 56. 
1 $4 e 

Orton — i 79 — 0 

: | Aﬀeſſors C. D. 

E. F. 
= Colle gor, 5 G. 1. „ 
I Aﬀſeſſors TE L. M. 
| Collettors 5 P. * 4 and ſo on. ) 


* — — 


*P 57. 


order to execute a warrant, which will not juſtify ſuch a n 


from felony. So where a man came to Smzhfield market to fell x 
| horfe, and a jockey coming thither to buy a horſe, the owner deli- 


Work, ora miller who has corn wo grind, take out part thereof, witi 


+xute.' 1 H. H. 506: - 


| ances is ſo great, and the complications thereof ſo mingled, that it 
is impollible to prefſeribe all the circumſtances evincing a felonious 


colour of law. 2 Ventr. 94. Kel. 83. 


it follows, that if the party be guilty of no treſpaſs in taking the 
gods, he cannot be guilty of felony in carrying them away. | 


very, for a ſpecial purpoſe, as a carrier who receives them, in order 


them to keep them for my ue, — cannot be * 1aid to Heal them, by 


LARCENY. 


Frelonious and fraudule 111 Felony i is always accompanied with an 
evil intention, and therefore ſhall not be imputed * to a mere mit- 
tale or miſanimadverſion ; as where perſons break open a door, in 


For in ſuch caſe there is no felonious intention. 1 Haw. 6 
For it is the mind that makes the taking of another's goods to be 
f:lony, 0 or a bare treſpaſs only; but becauſe the variety of circum- 


mtent, or the contrary ; the fame muſt be left to the due and atten- 
tive conſideration of the Judge and jury, wherein the beſt rule i 18, in 
doubtful matters rather to incline to acquittal than conviction. Only 
in gener al it may be oblerved, that the ordinary diſcovery of a felo- 
nious intent is, if the party doth it ſecreily, or e charged with 
ne goods denies it. 1 H. E. 509. 
But neverthelefs, doing it openly and eee doth not excuſe 


vered his horſe to the jockey to ride up and down the market to try 
his paces, but inſtead of that, the jockey rode away with the horte, 
tis was adjudged felony. Ket. 82. 

So where a perſon came into a ſempſtreſs's ſhop, and cheapened 
goods, and ran away with the goods out of the ſhop, openly, in her 
night, this was adjudged to be felony. Raym. 276. 

So where a man comes into a houſe, by colour of a writ of execu- 
tion, ane carries away the goods; or ſues out a replevin to get ano- 
ther man's horſe, and then rung away with him; this is telony under 


Taking] All felonies include treſpaſs; and every indictment mu 
have the words fefonioufly took, as well as carried away : from whence 
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i 7aw. 89. 

And from this ground j it hath been holden, . that one whis finds the 
58605 which I have loſt, and converts them to his own uſe, with in 
tent to ſteal them, is no felon; and a fortiori therefore it muſt fol- 
low, that one who has the actual poſſeſſion of my goods by my del. 


to carry them to a certain place; or a taylor who has them in order 
to make me a ſuit of clothes; or a friend who is entruſted with 


embezzling of them afterwards. I Haz. 89. 
But yet it hath been reſolved, that if a carrier open 2 pack, and 
take out part of the goods; or a weaver, who has received {kt 


intent to fleal i it, —it is ſelony. 1 Hare. 90. 

50) where a man's goods are in ſuch a place, where ordinarily the 
are or may be lawfully placed, and a perſon takes tlicm, with inten 
to ſeal them, it is felons ; wn the jpretence of finding muſt not & 
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So if a man's horſe be going upon a common where he has a right 
to put him, and another take the horſe with intent to ſteal him, it 
is no finding, but a felony. 1 H. H. 506. 3 „ 
| Sc allo, if the horſe ſtray into a neighbaur's ground or common, 
it is felony in him that ſo takes him. But if the owner of the ground 

takes him doing damage, or the lord ſeize him as a ſtray, cöugh 
perchance he hath no title ſo to do, yet here is not a felonious inten- 
tion, and therefore cannot be felony. 1 H. H. 506. 3 

If one man's ſheep ſtray into another man's flock, and that other 
perſon drives it along with his flock, and by bare miſtake ſhears it, 
this taking is not a felony ; but if he knew it to be another's, and 
marks it with his mark, this is an evidence of felony. 1 H. H. 

07. . EN 5 EIN ; 
5 Lord Hale ſays, if one man take another man's hay or corn, and 
BS mingles it with his own heap or ſtock; or take another man's cloth, 
end embroider it with filk or gold; ſuch other perſon may retake 
the whole heap of corn, or cock of hay, or garment and embroidery 
ao; and this retaking is no felony, nor ſo much as a treſpaſs. x 
1 ſeems generally agreed, that one who has the bare charge, or 
che ſpecial uſe of goods, but not the poſſeſſion of them; as a ſhep- 
herd who looks after my ſheep, or a butler who takes care of my 
plate, or a ſervant who keeps a key to my chamber, or a gueſt who 
has a piece of plate ſet before him in an inn, may be guilty of felony 
Win fraudulently taking away the ſame. 1 Haw. go. © 

By the 21 H. 8. c. 7. Servants embezzling their maſter's goods to 
the value'of 40s. or above (although this taking be no treſpaſs) thall 
be, puniſhed as felons. But this ſhall not extend to any apprentice, 
nor-to any perſon within 18 years of age.—And by the 12 Arn. c. 7. 
If it is taken out of an houſe, or outhouſe, it is felony without be- 
nefit of clergy. _ 3 „ „ 

* Alſo by the 3 W. c. 9. If any perſon ſhall take away with intent * 
Ito ſteal, or embezzle, any furniture out of his lodging, he ſhall be 
guilty of felony. d er Cp „„ 

And carrying away] To make it come within this deſeri ption, it 
cemeth that any the leaſt removing of the thing taken from the place 
rhere it was before, is ſufficient for this purpoſe, though it be not 
Nuite carried off: And upon this ground, the gueſt, who having 

aken off the ſheets from his bed, with an intent to ſteal them, car- 
red them 1nto the hall, and was apprehended before he could get 
"it of the houſe, was adjudged guilty of larceny : So alſo was he, 
cho having taken an horſe in a cloſe, with an intent to ſteal him, 
in apprehended before be could get him out of the cloſe. x 

By any perſon] A wife may be guilty thereof, by ſtealing the 
ny ola ſtranger ; but not by ſtealing the goods of her huſband. 1 
dV. 03. „ Fig | NE Se” 

It is ſaid by Mr. Dalton and others, that it is no felony for ons 
educed to extreme neceſlity, to take ſo much of another's victuals, 5 
bs will fave him from ſtarving; but lord Hale ſays, that this rule b 
he law of England is falſe ; ang therefore that if a perſon being un- 
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. der neceſſity for want of victuals or clothes, ſteals another man's 
goods, it is felony. 1 H. H. 54. 

If one ſtealeth another man's goods, and afterwards another Real. 
eli the ſame from him; the owner may charge the firſt or ſecond felon 
at his choice. Dalt. c. 162. 

An alien, whoſe ſovereign is in amity with the crown of F noland 
reſiding here, and receiving the protection of the law, oweth a loca! 
allegiance to the crown during the time of his reſidence, and if, 
during that time, he committeth an oltence, he ſhall be liable to be I 
puniſhed for the ſame, even as a natural born ſubje&t. For his per- 

{nn and perſonal eſtate are as much under the protection of the law, 
as the natural born ſubject's; and if he is injured in either, he hath 
the ſame remedy at law for ſuch injury. Feſt. 185. 1 

80 alſo, an alien whoſe ſovereign is at enmity with us, living here M 

under the king's protection, committing offences, may be proceeded 
againſt in like manner; for he oweth a temporary local allegiance, W 
founded on that ſhare of protection he receiveth. id. 3 

So alſo a priſoner of war, although he is not properly ſubict to 
the municipal laws of this realm, yet if he commits any offence M 
2811 id 226.19 01 na: ions, or the light of nature and the fundamen- 
tal lawg of all iocicty, he is liable to anſwer in the ordinary courſe 
of ul tics, as Aber perfons offending in like manner are. As in the 

* P £0. caſe of Peter IVioltores, a French priſoner, who was indicted at the 
oaol delivery for the city of Briſiol in Auguſt 1558, before Sir H- 
chael F oer, for privately ſtealing in the ſhop of a goldſmith and 
jeweller, a diamond ring, valued at 201. Sir Michael ſays, he 
thought it highly improper to proceed capitally upon a local ſtatute, F 
againſt a priſoner of war; and therefore advifed the jury to acqui 
him of the circumſtance of ſtealing in the ſhop as by the ſtatute, aud 
to find him guilty of ſimple larceny to the value laid in the indid- 
ment. Accordingly, he was burnt in the hand, and ſent to the pil- 
ton appointed for French priſoners. id. 188. 

Of the mere perſonal goods] Mere; for if the perſonal goods favour 
any thing of the realty, it cannot de Tarceny. And therefore they Wi 
ought to be no way annexed to the freehold ; therefore it is no larce- 
ny, but a bare treſpaſs, to ſteal corn. or graſs growing, or apples o 
a tree; but it is larceny to take them being ſevered from the free. 
hold, as wocd cut, graſs in cocks, ſtoncs digged out of the quarr); 
and this, whether they are fevered by the owner, or even by tht 
thief himſelf, if he ſever them at one time, and then come again #! 
e time and aſe them. 1 Haw. 93. 1 H. H. 510. | 

But by the 4 G. 2. c. 32. Every perſon who ſhall teal, rip, cut, 
or break, with intent to ſtcal, any lead, iron bar, iron gate, inn 
paliſadoe, or iron rail, fixed to any building, or in any garden, 

vt orchard, court-yard, tence, or out-let belonging to any buildirg; 

1 he, lis ajders and abettors, and alſo all who fſhall knowingly buy « 

| receive the ſame, fhall be guilty of felony, and be tranfported fo 
ij _ leven years. | | : 
| And by the 21 6. 3. 6 68. Every perſon who ſhall ſteal, rip, 
= cut, break, or remove, with intent to fleal, any copper „ braſs, bel 

| | metal, utenſil, O Hixture, being Kd 20 any building, or. 11) * 7 

it | | ep i | | BA! Cn 
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garden, orchard, court yard, fence, or out-let belonging to any 
building ; or any 1ron rails or fencing ſet up or fixed in any ſquare, 
court, or other place; he, his aiders and abettors, and alſo all who 
ſhall knowingly buy or receive the ſame, ſhall be guilty of felony, 
and tranſported for ſeven years, or detained in prifon and kept to 
= hard labour, not exceeding three years nor leſs than one, and within 
that time, if the court thall think fit, ſhall be once or oftner, but 
not more than thrice, publickly whipped. re LOS 
Alſo the goods ought to have ſome worth in themſelves, and not 
600 derive their whole value from the relation they bear to ſome other 
ching, which cannot be ſtolen; as paper or parchment, on WICH 
are written affurances concerning * lands, or obligations, or cove-* P 61. 
nants, or other ſecurities for a debt, or other choſe in action. 1 > 
== But by the 8 H. 6. c. 12. If any perſon ſhall ſteal any record or 
proceſs belonging to any of the courts at Meſiminſter, by reaſon 
Wwhercof any judgment ſhalt be reverſed; he thall be guilty of 
clony... „ 1 
And by the 2 G. 2. c. 28. If any perſon ſhall ſteal, or take by _ 
obbery, any exchequer order or tallics, or other orders, intithng 
any other perſon to an annuity or ſhare in any parliamentary fund; 
r any exchequer bills; bank notes; South Sea bonds; Eaſt India 
bonds ; dividend warrants of the bank, South Sea company, Faſt 
Lidia company, or any other company; bills of exchange; navy bills 
r debentures; goldſmiths notes for payment of money; or other 
onds or warrants, bills, or promiſſory notes for payment of money; 
0c ſhall be guilty of felony, with or without the benefit of clergy, 
In the ſame manner as he would have been, if he had ſtolen or taken 
Dy robbery any other goods of the like value with the money due 
hereon: But not to work corruption of blood. „ 
The goods ought alſo not to be things of a baſe nature, as dogs, 
ats, bears, foxes, monkeys, ferrets, and the like; which, how- 
oever they may be valued by the owner, ſhall never be fo highly re- 
arded by the law, that for their ſakes a man ſhall die: but yet the 
tealing of an hawk, knowing it to be reclaimed, is felony by the 
ommon law and by ſtatute, in reſpect of that very high value which a 
ras formerly ſet upon that bird. 1 Haw. 9³ 99. 5 
Manotlier] It ſeems agreed, that the taking of goods, whereof 
ho one had a property at the time, cannot be felony ; and therefore 
lat be who takes any treaſure trove, or a wreck, waif, or ſtray, 
ecore they have been ſeized by the perſons who have a right thereto, 
not guilty of felony, but thall be puniſhed by fine. 1 Haw. 94. 
But vet the taking of theſe muſt be, where the party that takes 
em, really believes them to be ſuch, and colours not a felonious 
king under ſuch a pretence; for then every felon would cover his 
W-1ony under that pretence. 1 H. H. £06. 1 3 
Neither ſhall he who takes fiſh in a river or other great water, 
herein they are at their natural liberty, be guilty of felony, as he 
ay be, who takes them out of a trunk or pond. 1 Haw. 94. 
= Upon the like ground it ſeems clear, that a man cannot commit 
by clony, by taking hares or conics in a warren; or old pigeons being 
3 | ee 5 5 „ out 
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he p 62. out of the houſe; but it is agreed, that * one may commit largeny, 


* pP 63. Be 


to be grand larceny, the ounce of fi 


in taking ſuch or any other creatures fere nature, if they be fit fo 


food, and reduced to tameneſs, and known by him to be ſo. 1 
Herv. 94. | 

Alſo it is ſaid, that there may be felony in taking goods the 0 owner 
whereof is unknown; in which caſe, the king ſhall have the goods, 
and the offender ſhall be indicted for taking the goods of a perſon 
unknown ; and it ſeems that in ſome caſes the law will rather feipn 


A propenty, where in ſtriëtneſs there 1 is none, than ſuffer an offender 


toeſcape. 1 Haw. 94. 
He who ſteals goods belonging to a pariſh church, may be indicted 


for ſtealing the goods of the pariſhioners. 1 Haw. 94- 


And it hath been adjudged, that he who takes off a ſhroud from a 
dead corps, may be indicted as having ſtolen it from him, who was 


the owner thereof when it was put on; for a dead man can have no 


Property. 1 Haw. 94- 


Above the value of 12 d.] The lecrmad 1 of Hal” ; hiſtory of 2 


the pleas of the crown obſer-es, that in former times, though the 


Puniſhment of theft was capital, yet the criminal was F to 


redeem his life by a pecuniary ranſom ; but in the I. it was 


_ enacted, that whoever was convicted of theft ſhould be hanged, and 


the liberty of redemption was entirely taken away; which law con. 


tinues to this day. But conſidering the alteration in the value of 
money, the ſeverity of it is much greater now than it was then; for 
12d. would then purchaſe as much as 40 8. will now: And yet a 


theft above the value of 12 d. is ſtill liable to the fame puniſhment, 


Upon which Sir . Spelman juſtly obſerves, that while all things 2 
elſe have riſen in their value, and grown dearer, the life of man is 


become much cheaper; and from hence takes occaſion to with, that 
the ancient tenderneſs of life were again reftored. 1 H. H. 12. 
And lord Coe, obſerving that w. hen the ſtatute of the 3 Kd. 1. 
was made, which makes ſtealing of oods above the value of 336 
Trex was of the value of 20 d 
and now it is of the value of 58. and above, dra vs this concluſion, that 
the things ſtolen ought to be reaſonably valued,*that is, having reſ. 
pet to the great alteration in the value of money. 2 It. 1 89, 100. 
For 20 s. were then a real peund weight; which name we ſtill retain, 


although the weight is much diminiſhed. 


If two perſons or more, together, ſteal goods above the value of 
12 d. every one of them is guilty of grand larceny ; for each perſon 
1s as much an offender as if he had been alone. 1 Haw. 9 5. 

* Alſo it ſeems the current opinion of all the ald books, that if 
one at ſeveral times fieal ſeveral parcels of goods, cach under the 
value of 12d. but amounting in the whole to more, from the ſams 
perſon, and be found guilty thereof on the fame indictment, he ſhall 


have judgment of death as for grand larceny ; but this levenity is ſcl- 


dom practiſed. 1 Haw. 95 
IT. of petit larceny. 


Petit larceny. agrees with grand larceny i in the ſeveral particulars 


above mentioned, except only the value of the goods (and except 3 


here alter 


n — * 
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uercafter followeth); ſo that wherever an.offence would amount to 
band laiceny, if the thing ſtolen were above the value of 12.4. it is 
petit larceny, if it be hut of that value or under. 1 Haw. gg. 
And if one be indicted for ſtealing gaods to the value G 10 8. and 
the jury find ſpecially, as they may, that he is guilty, but that the 
goods are worth but 10 d. he ſhall not have judgment of death, 
but only as for petit larceny. I Haw. 99. 5 
in petit larceny there can be ho agceliaries, neither before nor af- 
ter. K. $30 "4 


By the 3 Ed. 1. c. 16. Perſons indicted of petit larceny, if they 
were oy guilty of ſome other laxceny aforetime, axe bailable by juſ- 
tices of the PEACE. And it ſeems to be agreed, that there is no ne- 
ceſſity, that ſuch perſon be of good reputation: But yet if the crime 
be open and maniſeſt, it ſeems- that they ought not to be bailed ; but 
if there be any colour of probability for their innocence, it ſeems 
moſt agrecable to the intention of the ſtatute to ball them. 2 
Haw. 101. 3 35 | VV 
For a juſtice of the peace, before whom an offender ſhall be 
brought for petit larceny out of ſeſſions, may not puniſh the ſaid of- 
fender by his diſcretion, and fo let him go; but muſt have him com- 
mitted or bailed, to the intent he may come to his trial, as in caſes 
ES of other felonies; And if upon his trial, the jury ſhall find the goods 
ſtcolen to exceed 12 d, in value, the offender hall have judgment to 
die for the fault. Dali. c. 154. | „„ 
It ſcemeth, that all petit larceny is felony, and conſequently re- 
auires the word felonfoufly in an indictment for it; yet it is certain, 
chat ic is not puniſhable with the loſs of life or lands, but only with 
Wy tic forfeiture of goods, and whipping, tranſportation, or other cor- 
poral puniſhment. 1 Haw. 95s,  - = | Is | 


* TIT. Larceny from the perſon. Sos * P 64. Y 
If the goods are taken from a man's perſon,. the offence receives a. 
farther degree of guilt; and if it is attended with putting him in 
fear, it is called robbery; for which ſee that title. N 
If it is without putting him in fear, then it is called barely larceny 
from the perſon. 1 Haw, 99. n 
If it is done privately without his knowledge, by picking of pock- 
ets, or otherwiſe, it is excluded from the benefit of clergy by the 
8 El. c. 4. (That is, if the thing ſtolen be above the value of 12 d. 
2 H. 17. 366.) But this ſtatute extendeth not to acceſſaxies, either 
| before or after. 2 Haw. 350. 1 e 5 
If it is done openly and avowedly before his face, it is within the 
benefit of clergy, (I Haw. 97.) except where it is committed in a 
awelling-houſe, or outhouſe thereunto belonging, to the value of 
40 8. from which the benefit of clergy is taken away, by the 12 Aun. 
ſts I. c. 7. hereafter following. 


IF. Larceny from the houſe. 
This maſt. be undexſtoad where the offence falls ſhort of bur- 
ww” = | ; | 


hou 
value of 5 6. 


no perfon being 


*P65. 


Rodbing a diuel- 


ling houſe, ſome 
perſon being 
therein. 
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15 By the 3 W. c. 9. Every perſon that ſhall fe- 
loniouſly take away any goods, being in any dwel- 
ling houſe, any perſon being therein, and put in 
fear; or ſhall rob any dwelling houſe in the day 
time, any perſon being therein; he, his comforters i 


and abettors, ſhall be guilty of felony without be- 


nefit of 3 


Robhing an 
to the 


| te rein. 


in any dwelling houſe, o 


2. And by the 39 El. c. 18. Every perſon who I 


ſhall be convicted of the feloniouſly taking away in 4 


the day time any money or goods of the value of 58. 
or outhouſe thereunto be- 
longing, and uſed to and with the ſame, although 
no perſon be therein, ſhall be guilty of felony with- 


out benefit of clergy. 


This requires an actual breaking, and not entering by che doon A 


bling open. 


Stealing out of 


an houſe to the 
walue of 40 5. 
210 perſon being 


therein, and the 
5 ſame not broken 


Brealing - 
houſe in the day 


time, any perſon 


being therein, 
and! Put iu fear. 


i H. H. 548. 


3. And by the 12 Arn. ft. 1. 6. 7. Every perſon 


that ſhall feloniouſly ſteal any money, goods, or 
merchandizes, to the value of 40 8. being in any 


dwelling houſe, or outhouſe thereunto belonging, 


although it be not broken open, nor any perſon be 
therein, ſhall be guilty « of felony without benefit of 
elergy. 3 


* 4. And by the 1 Ed. . 18. . 10. "Hors 


-perſon who ſhall be convicted of breaking any houſe 


in the day time, any perſon being therein, and put 
in fear, ſhall be guilty of felony without benefit of 


clergy. 


And this dlthounh nothing i aQually taken: But it requires not 


only an actual breaking, 
an intent to commit felony, 


H. H. 548. 


Shophfiing 4% 
the value of 5 5, 


and putting in fear, but alſo an entry with 
and ſo to be laid in the indictment. I 


. By the 10 C11 Wi. c. 23- Every perten that 
Mall by night or by day, in any ſhop, warehouſe, 
coach-houſe, or ftable, privately and feloniouſly 


ſteal any goods, wares, or merchandizes, to the 


value of 55. although it be not broken open, nor any perſon be 


therein, ſhall be guilty of fetony without benefit of clergy 
4 erchouſe] In the caſe of Fohn Howard at the Old Bailey, 


37 1751. 


Ska 


He was indivted on this ſtatute, for privately ſtealing 


houſe. 


goods, the property of Meſſieurs Fludyer and company, in the ware- 
houſe of Fohn Day: There was another count in the indictment, 
charging that the priſoner Kole the goods of Joh Day in his ware- 
The caſe upon evidence appeared to be, that Fohn Day 
kept a common warehouſe by the water fide, where merchants did 


uſually lodge goods intended for exportation, till they could have an 


opportunity of putting them on board. The goods in the indictment 
were : ſent by Fludyer and company to this war choule, in order to be 


* Put 
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at on board a veſſel for exportation, and were ftolet\ by the priſoner 


in this warehouſe. The court was of opinion, that this is not a 
acaſe within the ſtatute. For by the word wareliouſe in the ſtatute is 
meant, not a mere repoſitory for goods, but ſuch places where mer- 


Wchants and other traders keep their goods for ſale, in the nature of 
hops, and whither cuſtomers go to view them. And though the 


goods in this caſe might with propriety enough be charged to be the 


goods of John Day, fince he had the charge and poſlethon of them, 


nich made him anſwerable to his principals for them ; yet {till the 
lame objection recurreth, his warehouſe was not a place for ſale, but 
merely ſafe cuſtody. Accordingly the larceny being fully proved, 


cue priſoner was by the direction of the court found guilty of larceny, *' 
co the value laid in the indictment, and acquitted of ſtealing privately. 
Win the warchouſe.——lt has been generally held, that the meaning 
Hof this act, with regard to /topliſting, is, that the goods muſt be 
ſuch as are uſually expoſed to ſale in the /hop, and not any other va- 
luable thing which may happen to be put there. And it ſeemeth 
W that the ſame equitable conttruction ſhould take place with regard to 
WT :varchouſes. The goods thould “ be ſuch as are uſually expoſed to * 
ale in ſuch places. And though coach-houſes and ſtables, which are. 
likewiſe named in the act, are not places for ſale, yet {till in the 
W confiruction of ſo penal a law, it will not be amiſs to carry the ſame 
equity as far as may be with regard to them. The goods ſhould be 
ſuch as are uſually lodged in thoſe places. Foft. 77. 


Privately] If it ſhall appear on the evidence, as it often doth, 


hat thofe places were broke open at the time of the larceny, the caſe 
las it ſeemeth) will not come within the act. For the words are,— 
if any perſon {ſhall privately Real, —which ſeemeth to exclude all 
aaſes, where any degree of force is uſed to come at the goods. 
4. 7. Be HET 


Any goods, wares, or merchandize.]J In which words money is not. 


In Iike manner, it was ruled, upon the ſame principle at Mazd- 


ot made current by proclamation, but commonly current. d. 
But horſes ſeem clearly to be included under the word goods, by 


Peaſon of the mentioning coack-houſes and ſtables before; and horje 


ſealers axe ſpecified in the ſubſequent parts of the aer. 
| Tr 6. Every perſon who ſhall apprehend any one 
ward for guilty of breaking open houſes in a felonious man- 
onwting an ner; or of privately and feloniouſly ſtealing goods, 


W/c:der; Zx- wares, or merchandizes, of the value of 5s. in any 


mption from ſhop, warehouſe, coach-houſe, or ſtable, though 
pariſh offices. they be not broken open, and although no perſon 
b de therein to be put in fear, and ſhall proſecute him 

o conviction, ſhall have a certigcate witzout fee, under the . 
| of 


one Lent aſſizes 1752, in the caſe of George Grimes, indicted on the 
Witatute 24 G. 2. c. 45. for ſtealing a conſiderable ſum of money out of 
hip in port: Though great part of it conliſted in Portugal money, 


P 66. 


included. For although the word goods may in a large ſenſe take in 
money, and often doth, yet being connected with wares and mer- 
Wc /and:zes, the ſafer conſtruction of ſo penal a ſtatute will be, to con- 
Ine it to goods of like kind, goods expoſed to ſale. id. 
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of the judge, certifying ſuch convidion, and within what” pariſh 01 
place the felony was committed, and alſo that ſuch felon was diſco- 
vered and taken, or diſcoveredor taken, by the perſon ſo diſcovering 
or apprehending ; and if any diſpute arife between ſeveral perſons ſo 
diſcovering or: apprehending, the judge ſhall appoint the certificate 
into ſo many ſhares to be divided among the perſons concerned as to 
him {hall ſeem juſt and reaſonable: 
1333 And if any perſon thall happen to be (lain by any ſuch houſe. 
P 67. breaker, or other felon as aforeſaid, in endeavouriiig to apprehend 
1 dim, the executors or adminiſtrators of ſuch perſon lain, | [hall have 
the like certificate: 
Which certificate ſhall be inrelied by the clerk of the peace of the 
county in which it ſhall be granted, for which ke ſhall have is. 
And the ſaid certificate may be once aſſigned over, and no more. 
And the original proprietor, or the aſſignee of the ſame, ſhall by 
virtue thereof be diſcharged from all manner of pariſh and ward 
otfices, within the Pun or ward where the WE was commit- 
ted. 
But the certificate ſhall not be aſſignable, after it has been once 
made uſe of to exempt any perſon from ſuch oflice. 10 & Fl W. 
e 23 
From all manner of pariſh a and ward offices] E. 29G. 2. K. & Daris. 
Motion to quaſh a co. viètion and the aftirmance of it on append re- 
moved into the king's bench by certiorar1 ; upon this cafe: -The 
defendant, being aſſignee of a certificate under this act, was ap- 
pointed by the truſtees under an a&t of the 22 G: 2. to be cd- 
loctor of the pariſh'rates for repair of the roads within tlie. pariſh of 
St. Leonard's Shoreditch; and refuſing to take the office upon him, 
inſiſting that he was exempted by tlie benefit of his certificate, he 
was convicted before a juſtice; and this conviction being affirmed 
upon appeal to the ſeſſions, it was now moved to quaſh theſe pro- 
ccedings, as illegal. After argument on ſhewing cauſe :—By Ryder 
Ch. J. The queſtion is, Whether the defendant has a right to be 
_ exempted from this office by virtue of his certilicate ? The act ex- 
empts the party, and his aſſignee, from all pariſh and ward offices. 
Here are two queſtions: Firſt, whether this is a panſh office; ſe- 
condly, whether it is within this act ; and though the latter may 
ſeem to be a conſequence of the former, yet it may be neceflary to 
conſider, whether this is the old office of ſurveyor, ora new office. 
It is not neceſſary for a pariſh'officer to be choſen by tlie pariſhioners. 
A pariſh office muſt be exerciſed about pariſh buſineſs ; and the offi- 
cer muſt bea parithioner: Both which ingredients are here: It may 
be a queſtion of nicety, whether this act extends to new offices; 
though I grve e no opinion as to this point. The office is not co-exten- 
ve with that of {urveyor ; but yet it ſeems part of that old office, 
It cannot be preſumed, that the 22 G. 2. meant to take away ans 
privilege u hich the party had before. Therefore as Ido not think this 
a ne office, [ think the conviction and affirmance thereof ought 19 
© be quaſhed; without giving any opinion, whether the exemption 
N. * il * extend to a new oface, w hich did not exiſt at the time of the 
e 19 11 — Den nnen J. The gquettion is, Whether the colle&or 
of 
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ef the pariſh rates in the pariſh, within the 22 G. 2. is a pariſh 
cer within the benefit of the certificate under the 10 '& 11 V. I 
Wt io) the act of to & 11. ought to have a liberal conſtruction. 
rue office of furveyor is partly to be executed by this collector. And 
W: is in fact an old office, divided by an act of parliament, and to be 
W--ccuted by two perſons. And the collector is certainly as much a 
ariſh officer, as the ſurveyor appointed under this act of parliament. 
covenant to pay taxes, extends to ſubſequent taxes of the ſame 
ind. So a privilege of perſons from offices. The act does not con- 

ne it to offices in being. It was intended as a reward. Therefore 

he new modelling an old office, ſhall have the ſame benefit and con= 

ruction, as the old office itſelf would be-intitled to. —— Foler J. 
his mult certainly be taken to be à pariſh office. For the duty js 

onfined to the pariſh, and to be executed by an inhabitant. I do 
ot take it to be à new oilice ; for it is part at leaſt of the old one. 1 
ill co a little further, and ſuppoſe it an entirely new created office ; 

nd yet if a pariſh office, I ſhould think it within the 10&@ 11. 

Mlergymen, at eommon law, are exempted from all offices; and 
ierefore would be exempted from the new offices. So an attorney's 
privilege extends to all matters of like nature. So diffenting miniſ- 
ers, being exempted from all offices by the toleration act, are exempt 

rom new offices, as well as old ones.—Imot J. The words of 
he act of 10 & 11 W. are as general as can be. Nothing can more 
Hontribute to the public ſafety than apprehending felons, which is 
he object of the act. It is not telly to tive an opinion 3 but I 
Hake it, if this had been a new office, it would have been within the - 
WW cmption. This office has every badge of a pariſh office. It muſt 
Wc cxerciſed by a pariſhioner; within the pariſh; the rates are to be 

WE pplicd to a parochial purpoſe ; and I think it not neceſſary that a 
ariſh officer ſhould be appointed by the panth, as the conſtable is 
WE pariſh officer, though not named by the pariſh. Nothing can be 
lcarer, than that this is part of the old office of ſurveyor. 


* 0 


herefore the conviction, and affirmance thereof, were quaſhed. 

7. And moreover, as a further reward; erer 
erſon who ſhall apprehend any perſon guilty of 40 l. reward for 
he felonious breaking and entering of any houſe conviding. 
the day time, and proſecute him to conviction, 


all have a certificate under the hand of the judge, without fee, to 


: ” * # OS 
* 7 4 o g : 


he conviction, and in what pariſh the ſaid felony was committed, 
nd allo that ſuch felon was taken by the perſon claiming the reward; 
ind if any diſpute, ſhall happen to ariſe between the perſons claim- 
ng, the judgehall by the ſaid certificate appoint the ſame to be 
aid amongſt the parties claiming the ſame, in ſuch ſhares and pro- 
portions as to him ſhall feem juſt and reaſonable. EFT ep? 
And on tender of ſuch certificate to the ſhetifl, and demand made, 
e ihall pay to the perſon ſo intitled the ſum of 40 l. without fee, 
vithin one month after ſuch tender and demand; on pain of forfeit- 
ng double, with treble coſts. 5 An. c. 31 . | 
V oL. III. fo WT np 8. And 


e made out and * delivered before the end of the aflizes, certifying & p 
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8. Andif any watchman or any other perſon he 
4c 1. to the exe- killed in endeavouring to apprehend any ſu 
culors of u per- houlebreaker, his executors or adminiſtrators ſh] 
on killed. have a certificate delivered under the hand and ſe! 

5 of the Je or of the two next juſtices, of ſuc 
perſon being ſo killed; which certificate they ſhall, upon ſufficien 
proof before them made, give without fee: Whereupon ſuch exec 
tor or adminiſtrator ſhall he intitled to receive the like ſum of 401 
in like manner. 5 Ang. 31. fe 2. LEG 


Gs 9. And moreover, if any perſon being out of pi. 
427. and a par- fon ſhall commit any ſuch houſebreaking in the da 
don for conviet- time as aforeſaid, and afterwards diſcover two ui 
ing accomplices. more the hike offenders, ſo as two or more be con 
N vicͤted, he ſhall have the like reward and allow 
ance of 40 l. and alſo all other advantages Which are given to perſom 
who ſhall apprehend and convict any the Itke offenders; and ſhalf 
alſo have the king's pardon for all burglaries, robberies, and felonicf 
(except murder and treaſon) by him committed before ſuch diſcovenſſ 
made; which pardon fhall be likewiſe a good bar to an appeal 
©: 6, An . 31. ſs 4. o . „„ 5 
„ 10. And the ſheriff on producing the certificate 
Shertff to be ne- and receipts for the ſaid rewards, may deduct d 
paid out of the fame on his accounts; and if he have not mona 
treaſury. in his hands, he ſhall be repaid out of the treaſur;M 
„„ on certificate from the clerk of the pipe. 5 4 
F OS. PS eg „FF i 4 
Or ES of charging the ſame in his accounts, he may imme 
* ately. apply to the commiſhoners of the treaſury, who ſhall fortiM 
withrepay the ſame without fee. 3G.c. 15. /. 4. co 
J. Larceny in a booth or tent. 3 5 


. Pcrſons found guilty of robbing any perſon in any booth or ten; 
P 70, in any fair or market, the owner, his wife, children, or ſervan 
being within, whether they be {leeping or waking, 1hall ſuffer as i*M 
lons without benefit of cleigy. 5 0 Ed. 6. c. 9. .. 5. 4 


LT. Larteny on d navigable river. 


\ By the 24 C. 2. c. 45. All perſons who ſhall feloni-.;\ly ſeal av 
£00ds or merchandize of the value of 40s. in any ſhip, bag 
lighter, boat, or other veſlel or craft, upon any navigable river, 6 
in any port of entry or diſcharge, or in any creek belonging thereth 
from. or off any wharf or key adjacent to any navigable river, porta 
erty or Ciſcharge, or ſhall be preſent or aſſiſting therein, ſhall" 
«<aily of felony without benefit of clergy. 1 

And by the 2 G. 3. c. 28. Perſons navigating bum boats on ti 
river Thames, for the purpoſe of ſelling liquors, flops, tobacco, frut 
vreens, gingerbread, or other ſuch like ware, except ſuch boats 
hall be entered at Tini) Herfe: and perſons taking in exchang 
or by way of barter, or unlawfully receiving any ropes, coral 

| 7 5 . | | tackl 
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tackle, goods, ſtores, or 8 of any veſſels; in the river; ; Oh, 
utting, damaging, and ſpoiling any cordage; cable, buoys, buoy 
rope, headfaſt, or other faſt or rope belonging to ahy ſhip in the 
river, with intent to ſteal the fame ; ſhall be puniſhed as in the ſaid. 
act is directed ; which act being ſomewhat long, and only local, it 
s thought fit to refer to the act itſelf for a more particular deſcription | 
of the * and for the manner of conviction and puniſhment. 5 4 


71 Other larcenies. 


4 There are moreover divers other larcchies;” whith are not here 
occified, the ſame being inſerted under the ſeveral titles in this book, 
o which they do more properly belong, That is to fay, BOTHER 
Ry Larceny in ſtealing woollen cloth olf the tenters in the night time, 
inſerted under the title Woollen Manufacture. 
= Larceny in ſtealing linen, futtian, callico, or cotton cloth, yarn, 
r goods laid to be printed, bleached, or dried, to the value of 10 8. 
Wunder the title Linen Cloth. | 

Larceny in ſtealing cattle or ſheep (with a wand of 10 l. for con- 
Picding an offender), under the Toes Cattle and Sheep. 

Larceny i in ſtealing deer in par ks, cones or hares in warrens, 2-07 
ſh in ponds, under title Game, 
* Coon & in ſtealing hawks or fwans, alſo under title Game. * P 7t. 


V. III. Receiving fooles Goods, 


I. By the 3 Mc. 9. If any erſon ſhall buy ar receive any iolen 
goods, knowing the ſame to be . he ſhall be deemed an acceſ- 
far) after the fact, and ſuffer accordingly. F. 

2. By the 5 An. c. 31, If any perſon ſhall buy or receiye any flolen 
Pods, knowing them to be ſtolen, or ſhall receive, harbour, or con- 

Feal any felons or thieves, knowing them to be fo, he ſhall be deemed , 
Wcccllary to the felony, aud being convicted on the teſtimony of one 
13 ſhall ſuffer death as a felon convict. (But 1 elergy.) | 


1 - 2 


15 And by hy 4 G. C. Perſons convidted of receiving or buy- 
ing ſtolen goods knowing them to be ſtolen, may be iran{pertes: tor 5 
Nein „ T1. | 

In the caſe of K. and Dovid”as, at C arlifle aſſizes 1766, Margore: 
Davidſon was indicted for ſtealing bags containing 1601. in money 
out of a dwelling houfe, and Tſabel and Margaret Carter were indicted 
In one count for receiving the money kpowing it to have been ſtolen, 
and in a ſecond count for hatbouring and concealing Margaret Da- 
idſon knowing her to have been guilty'of t that felony; and an objec- 
tion being 1 made that money is not within the acts of parliament relat- 
Ing to receivers of Holen goods, the judge (Mr. Juſtice Bathurſt) was 
clearly of that opinioh, and that the counſel for the proſecutor 
ſhould therefore apply their evidence only to the charge of harbour- 
ing and concealing the felon. They were all convicted, and the 
principal received judgment of death, and the acceflaries had their 
clergy, and W ere bumed in the hand. | G3 
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ſame, knowing it to be ſtolen. Avery was found gui 
of 10d, and was ordered to be tranſported for ſeven years. Evan 


—————— 


nn 


be taken, this being on! 
circumſtances. And of that opinion was the chief juſtice, and thi 
defendant was acquitted, Strange 57. (go edit.) Ds 


LARCENTY 


In the cafe of Abraham Evans, at the ſeſſions at the Old Bailey in 
May 1749, Fohn Avery and Abraham Epans were indicted, Ave, 
for privately ſtealing from the perſon of Sir Giles Payne, one (ili; 
handkerchief, value 12d. and Evans for ae per receiving the 

Ity to the value 


was likewiſe convicted of receiving the goods knowing them to be 
ſtolen; but judgment was reſpited as to him, upon a doubt whether 
ſentence for tranſportation for 14 years can be given againſt him 
upon the ſtatute of the 4 G. in regard the principal felon is found 
guilty of petty * larceny only. And at a meeting of the judges t 
conſider of this doubt, they were all of opinion that no judgment can 


be given againſt Evans on this verdict, For though the act is expreſ;, 1 


that perſons convicted of buying or receiving ſtolen goods, knowing 
them to be ſtolen, ſhall be boned for 14 years, yet ſtill it mul Ml 
mean perſons legally convicted, perſons convieted as acceſtaries after 
the fact under the ſtatutes of the 3 W. and 5 An. But this man? 


; ought to have been acquitted, the principal felon being ecnvicted of 


petty larceny only. And indeed the indiAtment againſt Avery being 
tor petty larceny, Evans ought not to have been put upon his tria. 
For the d&ls which make receivers of ſtolen goods knowingly, ac- 


ceſlfaries to the felony, muſt be underſtood to make them acceflaiic; 


in ſuch caſes only, where by law an acceffary may be; and there can 
be no. acteſlary to petty larceny. Accordingly, at the next ſeilions, 


Evans was diſcharged. Foft. 14. is 1 
4. And notwithſtanding that regularly the acceſſary cannot be tried, Bi 


till the principal be convicted, yet by the 5 An. c. 31. it is enaQted, ; 


chat if the principal felon cannot be taken, ſo as to be proſecutei 
and convicted, yet nevertheleſs the buyer and receiver of ftolenM 
goods may be proſecuted as for a miſdemeanor, and puniſhed h 


- ting and impriſonment, or other ſuch corporal puniſhment ai 
the court ſhall think fit; which ſhall exempt him from being puniſh-W 


ed as acceſſary, if the principal ſhall be afterwards taken and con- 
victed. 'f. 6. | | ; Pg ; 15 ER LS * 

In the caſe oi K. and Nild, there was an indictment for a miſde- 
meanor, in receiying ſtolen goods knowing them to be ſtolen. Upon 
the proſecutor's evidence it appeared that the felons had heen con- 
victed and executed. Wherenpon it was objected that this indict 
ment would not lie, being only given in caſe where the felon canne! 
a juriſdiction given under thoſe particula 


6. By the 29 C. 2. c. 30. Whereas the pernięious pradlice d 
ſealing lead, ion, copper, braſs, bell-meta!, and ſolder, fixed to, d 
workſhops, and other buildings, areas, vaults, yards, gardens 
orchards, or other places; and allo the ftealing of ſuch materias 
from !hips, boats, and other yeſtels, and from olf whats, keys, and 


lying or being in or upon houles, out-huuſes, miils, warehouſes 


other places, ds become a great evil, þy reaſon of the difficulty in ap 


prehending and convicting the thieves, and in diſcovering * the buy: 
ers and xeceiyers } it is therefore enacted, that every perſon wi 


{all 
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call buy or receive any of the ſame, knowing the ſame to be ſtolen 
or unlawfully come by, or ſhall privately buy or receive any ſtolen 
lead, iron, copper, braſs, bell-metal, or folder, by ſuffering any 

© Joor, window, or ſhutter to be left open or unfaſtened, between 
ſun-ſetting and ſun-riſing, for that purpoſe; or ſhall buy or receive 


= conviction by due courſe of law, although the principal felon hath 
not been convicted, be tranſported for 14 years. /. 1. 3 
And one juſtice on complaint on oath by any credible perſon, that 
there is cauſe to ſuſpect that ſtolen lead, iron, copper, brafs, bell- 
metal, or ſolder, is concealed in any dwelling houſe, out-houſe, 
= yard, garden, or other place, may by his warrant cauſe ſuch place 
to be ſearched in the day time; and if any of the ſame, ſuſpected to 
be ſtolen, ſhall be found therein, may cauſe the ſame, and the per- 
ſon in whole houſe or other place the ſame ſhall be found, to be 


account, to the ſatisfaction of-ſuch juſtices, how he came by the 
ſame, orſhall not in ſome convenient time to be ſet by the ſaid juſ- 
tices produce the party of whom he bought or received the ſame, he 
ſhall be adjudged guilty of a miſdemeanor, ſ. 2. 
And every conſtable within his conſtablewick, beadle within his dif- 


having, carrying, or conveying, after ſun-ſetting and before ſun- 
riſing, any of the ſaid materials, ſuſpected to be ſtolen or unlawfully 
come by; and the ſame, together. with ſuch perſon, as ſoon as con- 
o apprehended conyeying the ſame, ſhall not produce the perſon 
from whom he bought or received the fame, or ae e credible 
Nvitneſs to depoſe upon oath the ſale or delivery thereof, or ſhall not 
eive an account, to the ſatisfaction of ſuch juſtices, how he came by 
e ſſame, he ſhall be adjudged guilty of a miſdemeanor. /. 3. 


any time not exceeding 30 days, and in the mean time may order the 
ſaid churchwardens or overſeers, or one of them, in every pariſh 
within the bills of mortality, to inſert an advertiſement in ſome 


Woribing ſuch materials; and where depoſited; And if any perſon can 
Pore chis property thereto, upon oath, to the ſatisfaction of ſuch 
paying reaſonable charges of removing, depoſiting, and giving public 
thai! prove bis property thereto, the ſame ſhall be ſold for the beſt 


zi orclaid, half of the money ariſing from ſuch ſale ſhall be given to 
be perſon apprehending, and half to the poor of the pariſh where 


the conviction ſhall be. 7. 4. 


any of the ſame at any time in any clandeſtine manner; ſhall, on 


? brought before two juſtices; And if ſuch perſon ſhall not give an 


trict, and watchman whilſt he is upon duty, ſhall apprehend or cauſe 
to be apprehended every perſon who may reaſonably br NET | 


venjently may be, ſhall carry before two juſtices ; And if the perſon 


n either of which caſes, two juſtices may cauſe the ſaid materials 
co be depolited with the churchwardens or overſeers of the poor 
„ where the ſame were found, or in any other convenient place, for 


public paper; and elſewhere cauſe notice to be given by ſome * P 
public crier, and by fixing on the church or chapel door notice de- 
two juſtices, they ſhall order reſtitution thereof to the owner, after 
notice of the ſame. + And if at the end of the 30 days, no perſon ' 


price that can reaſonably be had; and after deduQting the charges as 


he offence ſhall be committed (if it is known where), or elſe where 


And 


74: 
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And every perſon to whom any of the ſame ſhall be brought and 
offered to be fold, pawned, or detivered (there being reaſonable cauſe 
to ſuſpect that the ſame was ſtolen or unlawfully come by), ſhall 
apprehend, ſecure, and carry before a juſtice (having it in his power 
10 to do) the perion fo bringing or offering the ſame, together with 
the ſaid materials; and ſuch perſon ſhall be dealt with, and the ſaid 

"materials ſhall be depoſited and diſpoſed of, as if he had been ap- 
prehended by the conſtable, beadle, or watchman : And if it ſhall 
appear upon the oath of any perſon, notwithſtanding he was con- 

_ cerned in ſtealing the ſame, if corroborated with ether credible cir- 
cumſtances, to the ſatisfaction of two juſtices, that there was reaſon- 
able cauſeę to ſuſpe& that the ſame was ſtolen or unlawfully come 
by, and that the perſon to whom the ſame was brought or offered 

| did not (having it in his power ſo to do) apprehend, ſecure, and 
| carry before a juſtice the perſon who brought or offered the ſame; 
| | then the perſon to whom the ſame was brought or offered, ſhall be 
adjudged guilty of a miſdemeanor. ,. 5. 5 | 

And perſons for the two former miſdemeanors, in having or carry- i 

ing any of the ſaid goods, ſhall forfeit for the firſt offence 40 8. for 

the ſecond 41. and for every ſubſequent offence 61. and for the other 
miſdemeanor, in not carrying a ſuſpected perſon before a juſtice, 

ſhall forfeit for the fiiſt offence 20 8. for the ſecond 40s. and for every 
{ſubſequent offence 4 1. by diſtreſs : half to the informer, and half u 

the overſeers for the uſe of the poor where the offence was committed 

(if known), or otherwiſe where the conviction ſhall be. And if no 
ſufſicient diſtreſs ſhall be found, then to be committed to the com- 

*P 75. mon gaol or other priſon or houſe of correction for one month * foi 
the firſt oflence, for the ſecond two months, and for every ſubſequent M 

- offence till diſcharged by order of ſefftions. /. 6. „ 
The conviction to be on parchment, and to be certified to the 
next ſeſſions, and there filed; in the form or to the effect following, 


Middlefex, } E it remembered, that on the —— day of ——— 
-to Wit. the year —— A. O. was convicted before us — Mi 
of the juſlices of the peace for of a miſdemeanor, in having nM 


iis polſiſſion lead, iron, copper, bruſs, bell-metal, or folder, ſuſtecti 
20 be ſtolen or unlawfully come by, and not producing the party or par- 
| ties of whom he bought or received the ſame, nor giving a ſatis/adtar)M 
account how he came by the ſame [or, in having, carrying, or convey 
ing of lead, iron, copper, braſs, bell-metal, or ſolder, ſuſpected 10 
Polen or unlawfully come by, and not producing the party or parti 
from whom he bog or recet ved the ſame, nor any credible witneſs t 
de poſe upon oa the ſale or delivery thereof, and not giving a ſatisfac 
tory account how he came by the ſame; or, of neglecting to apprehend 
and fecure the perſon who brought and offered to pawn, ſell, or deli 
lead, iron, copper, braſs, bell-metal, or ſolder, ſuſpefed to be ſlo" 
or unlewfully come by; as the 77 Wha be:] Given under our hank 
and ſeals the day and year aforeſaid.  _ ae 


Which conviction ſhall not be liable to be removed by certioralh 
but mall be final to all intents and purpoſes. / 7. xd 


* 


1: 3 


= And if any perſon, being out of priſon, ſhall commit any felony - 
vy ſtealing any of the ſaid materials, and afterwards diſcover two or 
more perſons who ſhall buy or receive any of the ſame, knowing the 
ſame to be ftolen, ſoas two or more be convicted, he ſhall have a 
pardon, which ſhall alſo be a bar to an appeal. ſ. 8. Ks 

And if e {hall be concerned in ftealing any of the ſame, 
and ſhall afterwards, being out of priſon, diſcover any perſon to 
whom he offered to ſell, pawn, or deliver the fame, ſo as he be con- 
victed of fuch miſdemeanor; he ſhall not be liable to be proſecuted 
for ſuch ftealing. /. 9. 1 V 

6. By the 21 G. 3. c. 69. Every perſon who ſhall buy, or receive 
any pewter pot or other veſſel, or any pewter in any form or ſhape 
whatever, knowing the ſame to be ſtolen or unlawfully come by ; or 
ſhall privately buy or receive any ſtolen pewter, by ſuffering any 2 
door, window, or ſhutter to be left open or unfaſtened “ between * P 76. | 
ſun-ſetting and ſun-riſing; or ſhall buy or receive the ſame in any 
= clandeſtine manner; he ſhall, although the principal felon has not 
been convicted, be tranſported not exceeding ſeven years, or detained 
in priſon and therein kept to hard labour not more than three years 
nor leſs than one; and within that time (if the court ſhall think fit- 
ting), to be once or oftner, but not more than thrice, publicly 

7. Finally, By the 22 G. 3. c. 58. where any goods (except lead, 
ron, copper, braſs, bell-metal, and folder) ſhall have been ftolen, 
We whether the offence amounts to grand larceny or ſome greater offence, 
or to petty larceny only where the offender has been convicted of 
WE grand larceny or ſome greater offence ; every perſon who ſhall buy or 
W receive the ſame, knowing them to have been ſtolen, ſhall be guilty 
of a miſdemeanor, and puniſhed by fine, impriſonment, or whip- 
W ping, as the court of quarter ſeſſions (who are hereby impowered to 
W try him), or any other court before whom he ſhall be tried, ſhall 
think fit to inflit, although the principal be not convicted; and if 
che felony amounts to grand larceny, or to ſome greater offence, and 
the perſon actually committing ſuch felony hath not been before con- 
victed, ſuch offender ſhall be exempted from being puniſhed as ac- 
cellary, if the principal ſhall be afterwards convidled. . 

And one juſtice, on oath before him made, that there is reaſon to 
ſuſpect that ſtolen goods are knowingly concealed in any houſe or other 
place, may by his warrant cauſe ſuch heuſe or place to be ſearched 
in the day time; and the perſon concealing, or in whoſe cuſtody the 
lame ſhall be found, ſhall be guilty of a miſdemeanor, and punifhed 
in the manner aforeſaid. /. 2. . ; TEE 

And every conſtable within his conſtablewick, beadle within his 
ward, and watchman whilit on duty, may apprehend any perſon, 
who may be reaſonably ſuſpected of having or carrying at any time 
after ſun-ſetting and before ſun-rifing any goods ſuſpected to be 
ſtolen, and carry him before a juſtice to be dealt with according to 
aw; and on conviction of the offence, he ſhall be adjudged guiltyaf 
: miſdemeanor, and impriſoned not exceedipg fix calendar ran I 
6,„ $7 EET e 


77. 


ſuch perſon and the faid goods, and to deliver him as ſoon as conve- 


fe 2. 


- 


oſrered the ſaid goods, ſhall be indemnihed tor having ſo den 
e by i 7 


15 


By the 25 G. 2. c. 36. If any perſon ſhall publicly advertiſe 


| loſt, or ſhall make ufe of words therein purporting that ſuch rewat 
> purporung 


| ment, {hall reipectively forte i: gi) 1 with Colts, 10 im Who A all {11 
in ix months. : | 


LARCENXNY. 
| | / 


And any perſen, to whom any goods reaſonably ſuſpedded to ti 


ſtolen all be offered to be ſold or pa ned, may a ppreliend the per 
ſon offering the ſame, and carry him before a juſtice. /., 4. : 

And if any perſon being out of cuſtody, or in cuſtody if under 3 
years of age, upon any charge of felony.* within the benefit of clerg,, 
hall have committed any felony, and afterwards diſcover two d 
more who have bought or received any ſtolen goods, ſo as two y 
more be convicted, he ſhall have the king's pardon for all ſuch felo. Ml 
nies by him committed before ſuch diſcovery, which alſo ſhall be 2 
bar to an appeal. /. 5. „ 1 


IX. Offering goods ſuf, befted lo be ſlolen, lee patuncd or fold. 

By the 30 G. 2. C. 24. If any perſon who ſhall offer by way off 
pawn, pledge, exchange, or ſale, any goods, {ſhall not be able, wi 
hall refuſe to give a ſatisfactory account of himſelf, or of the mea 
by which be became poſſeſſed thereof; or if there ſhall be any oth 
reaton to ſuſpect that ſuch goods are ſtolen, or otherwiſe illegally a 
clandeftinely obtained, it ſhall be lawful for any perſon, his ſ{ervanM 
or agents, to whom the ſame ſhall be offered, to ſeize and detain 


niently may be. into the cuſtody of the conſtable or other peace officer, 
who thall immediately convey ſuch perſon and the {aid govds befuri 
a juſtice; and if ſuch juſtice ſhall upon examination and inquiry hae 
cauſe to ſuſpect that the ſaid goods were ſtolen, or illegally or clan 
deſtingl obtained, he may commit him to ſafe cuſtody for any tine 
not exceeding lix days in order to be further examined; and if up 
either of the ſaid examinations it ſhall appear to the ſatisfaction oi 
ſuch juſtice, that the {aid goods were ſtolen, or illegally or clande:i 
tinely obtained, he ſhall commit .the offender to the common gad 
or houſe of correction, there to be dealt with according to lay. 


Provided, that if ſuch goods be ſeized and detained as aforeſail y 
ſhall aſterwards appear to be the property of the perſon who offereii 
the ſame to be pawned, exchanged or iold, or that he was authoi 
rized by the owner thereof to pawn, exchange or ſell the ſame ; j 
nevertheleſs the perſon who ſhall ſo ſeize or detain the party wil 


' - 


AX. Advertiſing os receiving @ ecard for nel ping to Holen goods, 
reward, with no queitions aſked, for the return of things ſtolen s 
ſhall be given, without * ſeizing or making inquiry after the peril 
producing ſuch things; or ſhall offer to return to any pawnbrobef 


or .other, the money lent thereon, or other reward for the retul 
thexeof; he, and allo the printer and publither of ſuch advertit 


\n 
44+ 


— 
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2 ther reward, directly or indirecHy, under Pretence, or upon account 
ot hclping any perſon to any ſtolen. goods; he ſhall (unleſs he appre- 


rial, and give evidence againft him) be-guilty of felony in the fame 
anner as if he had ſtolen the ſame. f,. 4. KOT 


XI. Charges of proſecution and conviction how to be paid. 


3 f thoſe who guard him thither; and if he is not able, then the trea- 


* 


it large in title Commitment. 
ach been convicted of any grand or petit larceny or other felony, 


umſtances, order the county treaſurer to pay him ſuch ſum as they 
1all judge reaſonable, not exceeding the expences he was put to in 
ir ying on the proſecution, with a reaſonable allowance for his time 
aid trouble: and the clerk of affize, . or of the peace, ſhall forthwith 
Make out ſuch order, and deliver the ſame to the proſecutor, on 
all be allowed in his accounts. 


ath been tried and convicted of any grand or petit larceny or other 
elony ; or before whom any perſon hath been tried and arg ted of 


oe (aid court that there was a reaſonable ground of proſecution, and 
bat the proſecutor had bona fide proſecuted ; may order the treaſurer 
pay to ſuch proſecutor ſuch ſum as they ſhall think reaſonable, 


if he ſhall appear to be in poor circumſtances) a reaſonable allow- 
Ice for his trouble and loſs of time: which order the clerk of aſſize 


ier to him, * on being paid for the ſame 18. and no more; and the 


owed to any perſon by virtue of this at: Which rules and regula- 
ions, having received the approbation and ſignature of one or more 
pf the judges of aſſize, ſhall be binding, and not 6therwiſe, on all 
derſons whatſoev er „„ | 
3. By the aforeſaid act of the 27 G. 2. c. 3. When any poor per- 
on hall appear on his recognizance, in ſuch caſe to give evidence, 
he court may allow him his reaſonable charges, to be paid in like 
; anner by the treaſurer; the proper officer to have 6d. for making 
put the order. Except in Middleſex, where the ſame ſhall be pal 
che overſeers of the poor where the perfon was apprehended. = 


Vor. III. petit 


* 


And by the 4 G. c. 11. Wherever any perſon taketh money or 


end the felon, or cauſe him to be apprehended, and brought to 


1. By the ſtatutes of the 3 J. c. 10. and the 27 G. 2. c. 3. The 
fender, if able, ſhall pay his own charges for carrying to gaol, and 


arer ſhall pay the ſame out of the county rates; as is ſhewn more 
2. By the 25 C. 2. c. 36. The court before whom any perſon + 


ay at the prayer of the proſecutor, and on conſideration of his cir- 


| J payment of 1's. and the treaſurer ſhall pay the ſame on ſight, which 


And by the 18 G. 3. c. 19. The court before whom any perſon | 


ny grand or petit larceny or other felony; in caſe it ſhall appear to 


ot exceeding the expences he was bona fide put unto, making allo 


r clerk of the peace reſpectively, ſhall forthwith make out and de- „ oo 1 
reaſurer upon ſight of the order ſhall forthwith pay the ſame.—-And 
ae juſtices in ſęſſions, from time to time, may lay down or alter 
uch rules and regu/atighs concerning any coſts or charges to be al- 


And by the 18 G. 3. c. 19. The court, where any perſon ſhall 
RPPCAr on recog n aauce or ſubpœna to give evidence as to any grand or 


L-4RCEMNY. 


8 larceny or other felony, whether any bill of indictment be pre. 

erred or not, may order the treaſurer to pay to him ſuch ſum as they 
ſhall think reaſonable, not exceeding the expences he was bona fid; 
put unto, making alſo, if he ſhall appear to be in poor circumſtan. 
ces, a reaſonable allowance for his trouble and loſs of time; which 
order the clerk of aſſize or of the peace reſpectively ſhall forthwith 
make out and deliver to him, on being paid for the ſame 6d. and ny 
more: and the treaſurer upon light of the order ſhall FOR Pay 
the lame. 


Warrant for larceny. | 
Weſtmorland, 1 To the conftable of e 


Fordsuuνν as A. 1. of is the cats of 


before me one of his majeſty's juſlices of the peace for the faid 
county, that this preſent day divers goods of him the ſaid A. I. to wil, 


houſe of him the ſaid A. I. at aforeſaid in the county aforeſaid, 


and that he hath Juſt cauſe to fuſpedt, and doth ſuſpet, that A. O. 
 yeoman, feloniouſly did ſleal, take, and carry away th: 
fame: Theſe « are therefore to command you forthwith to apprehend kin 
the ſaid A. O. and te bring him before me to anſwer unto the ſaid in 
formation and complaint, and to be further dealt with i 40 laue 
* P $0. Herein fail you not. Given * under my hand and feal the - 


late of - 


in the year —. 


Note; The form of a warrant to ſearch for flolen goods i is  infene 


under the title Search Warrant. 


Indictment for grand or petit larceny in general. 


WW ckmouland. HE jurors for our lord the king upon their oat! 
T nt, That A. O. late ef. 
of „ on the — day of 


in the year of th; 
reign 5 with force and arms, at in the county aforeſaid, 
one linen ſheet of the value of — of the goods and chatiles of ow 
A. I. then and there being, feloniouſly c dig fleal, take, and carry aw), 


againſt the peace of our ſuid lord the k king, His crown and dignity. 


ſadiAment 1 of pockets, or acherwile priv ately ealin 


from the derten. | { 

W efmorland. HE Jurors for our lord the king upon hath oath 
preſent, That A. O. late of in the pariſi 

of = yeoman, on the day of - in the year of the 


Teton of with force and arms, at the pariſh aforeſaid in 1 
county aforeſaid,” one filver waich of the value of of the goo 
a, chattles of one A. I. from the perſon of the ſaid A. I. Fubtilly, pri. 


vately, t and without the knowledge of the ſaid A. I. then * 
2 been 


— 


yeoman, hath this day made in i and complaint upon oath 


have feloniouſly been Allen, taken and carried away from 1% 


in the count) 


= day f 
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here felonioufly did real, take and carry aeg * the mw of Our 
i lord the king, his crown and dis nit . 


e for * e " ke in the Gay times ſome pero FRY 
therein. ; 


Wefmorland. Tus jurors for our od the ling 2 hes; oath 
: pb ent, * A. O, late of - in the county 
% 


labourer, en the — day of — — in the - year of the 
Wl 7:19 of —— at the hour of - 1 the afternoon of the ſame day, 
= 1h force and arms, at in the county of the dwelling 
Lou ſe of one A. I. there Atuate, ( que B. I. wife of the Jaid A. I. 55 tue 
ame houſe in the peace 7 God and f Fr of our faid dard *. king then eng) 
= /:loniou/ly did break and enter, and one filver ſpoon of the value of —— _ 
% !he goods and chattels of him the ſaid A. I. then and there feloniouſly 

did ſteal, take, and carry away, aud her the ſaid B. L then and there 

in bodily fear and danger of her life Taba, did Put 3 ; reien the * 

of our Jac lord the king x has crown and di gnity.. 


- 43 hdigment for breaking a houſe i in the Gays time, no perſon] being * P 10 
2 thereig. KEY 


-þ Weſtmorland, gall H E, jurors for. our lad 5 ling upon their oath 
4 abs, That A. O. late of on the 
'2 day of — in the -- year of the reign of —— at the hour of 
T in the afternoon ꝙ the ſame day, with force TT arms, at 
15 the county aforeſaid, the dwelling houſe of one A. I. there ſituate, fe- 
8 lomouſl ly did break and enter, and one filver ſpoon of of the value of — 
„% he goods and chattles of him the ſaid A. 45 Va and there felomouſly 
= cal, take, and carry aruay; aan the e 8 our jo lord. Lis 
0 King, his crown and dignity. | 


9 Inditmens for Feng: of goods out of a "I warehouſe, conch: 
EZ | ne. or ſtable, : 


; [Welimorland. T* juror for. our Md the king pon their 2 | 
4 preſent, T, $47 A. O. late of = in the county 
1 E fe oreſaid, labow er, On the day of — — in the — = year of 0 of the 
%% —— with force, and « arms at in the county 4 ſaid, 
one piece of cloth, of the value of af the goods and chattles of one 
A. I. in the ſhop of him the Jaid A. I. then TE (here hens ng ft found, then 
and there privately and felonioufly did fteal, take, Aud {807 a 
againſt the Peace of our 7 lord the bing, 25 crown and * ö 


3 


LEATHER. Ss 
Concerning the duties on leather, fe title Exciſe. 
| TD HERE are ſeveral ſtatu tes anrenesled „which were ny be- 


tore the ſt year of the reign of K. James the rf, concern- 


12 ing 
7 if * 


. L EAT EHE RN. 


= ing leather; but the act made in that year renders tliem all uleleſ 
| the ſame being intended to reduce all the acts into one relating to that 
; commodity ; which ſame thing was attempted 1 in that king s reign, 
with ſuccefs, in divers other articles. 
Therefore in this title I ſnhall go no further back than the ſtatute 
i f the 1 J. c. 22. And to avoid abundance of repetitions, J will 
firſt inſert the methods of recovering the ſeveral penalties, and will 
then proceed with this article in its ſeveral progrelles, in the order of 
* P 82. t time, from the firſt * flaying off the hide, to its being at laſt twig and 
manufactured! in leather, or exported, 
| 1. General penalties ad forfeitures acer this title, 
1. Of hides before they come to-the anner. 
III. Of the tanning of hides, 
IV. Of the currying of hides. 
V. Of the ſearching and ſealing of lat hy. 
V. Of the triers of leather. 
VII. Of the ſelling and regiflering of bt rr: Fi 
LI. Of the manufadturing of leather, or exporting it. 
IX. Importing of leather gloves or milts. 1 


3 General penalties and  forſeitres under this tle, 


1. All forfeitures by the a0 of - the 1 F. c. 22. 
goods forfeited not bereafter otherwiſe ſpecially directed, - ſhall be 5 
: TE : þ divided one third to the king, one thi d to him 
55 0 * FN 8 er ſhall ſue, and one third to the city Nor n, Or 
lord of he liberty. 1 Fc. 22. ie 
And all leather, ſhioes, or other things made of tanned or ei 
leather, ſeized and condemned by the triers hereaftermentioned, by 
the ſaid ſtatute of the 1 F. c. 22. if in London, ſhall be brought to 
Guildhall, and prized by indifferent perſons, and the value thereof 
divided, one third to the ſeizor, one third to the chamber of London, 
and one third to ſuch poor as the mayor and four aldermen {hall ap- 
point: If in any other city, town, or place, they ſhall be brought 
to the common hall of ſuch town, or to ſome convenient and open 
pee to be appointed by the lord of the liberty where no common 
all is, there to be prized as atoreſaid,; and the value divided, one 
third to the poor and in other deeds of charity after the diſcretion of 
the mayor or lord of the liberty, one third to the mayor for the uſe of 
the commonalty, or to the lord of the liberty where there is no mayor 
or other ſuch like officer, and one turd o the ſeizor. 1 F. c. 2% 


J. 46. 


For/eitures on 2. And the aboveſaid forfeitures on the 1 F. 
the 1 F. and on be ſued for in any court of record, by action of qe, 
the 9 Ann. how bill, plaint, or information, or otherwiſe. (i X. 

to be recovered. c. 22. 7. 46. , 


N Money and a 


And likewiſe all juſtices of aſſize, juſtices of the peace, mayors, 
and ſtewards of leets, may 1 inquire thereof in their ſeſſions, leet, of 


law day, and hear and determine the ſarge, 1 1 Ce 22. . 50. Apt 
= i 


Z E AT E R. 


* And moreover by the ꝙ An. e. 11. Any two juſtices near where 
ne forfeitures on the ſaid act of the ꝙ An. ſhall be incurred, or of- 
ence committed, or where any offence ſhall be committed againſt 
he aforeſaid act of 1 FJ. c. 22. may hear and determine the ſame; 
cho ſhall on information or complaint, in three months after any 
cizure made or offence committed, ſummon the party accuſed, and 
he witneſſes: and on appearance or contempt in not appearing (on 
roof of notice given) thall proceed to examine witnelfes on oath, 
ud give judgment, and iflue warrants for levying the penalties, and 
auſe the diftreſs to be fold, if not redeemed in fix days. And if 
Picher party is not ſatisfied with the judgment, he may appeal to the 
ext ſeſſions, who ſhall determine the ſame, and in caſe of convic- 
jon, iſſue warrants for levying the penalties. /. 36. 
3. All forfeitures and ſums by the act of the 13 © 
E14 C. 2. c. J. ſhall be recovered in any court at Fotfeitures on 
Weſtminſler, or in any court of record in the city, the 13 14 
own, county, or place where the offence ſhall be C. 2. c. 7 
ommitted ; to be diſtributed half to the king, and. 


half to the informer. .. 10, 6 


JI. Of hides before they come io the tanner- . 
1. If any raw hide or calf ſkin ſhall wilfully os 


egligently be gaſhed or cut in flaying, or being ..-Gaſhing kides. 
Paſhed or cut ſhall be offered to ſale; the butcher © | 

r other perſon who impaired the ſame or the perſon offering the 
ame to ſale, ſhall forfeit 28. 6d. for every hide, and 18. for every 
alf ſkin; half to the poor of the pariſh where it is found or offered 
o fale, and half to him that ſhall fue. 9 Az. c. 11. ſe 11. 

2. No butcher ſhail water any hide, except in 5 
Pune, July, and Auguſt; on pain of 38. 4d, 17. Watering hides. 
3. K o butcher ſhall offer any hide to fale, being 
putrefied; on pain of 38. 4d. 1 FJ. c. 22. / 2. 

4. None but tanners ſhall buy any rough hide or 
Kin (except ſalt hides for the uſe of ſhips); on pain Jo may buy 
pf Gn”, the ſame, or the value thereof. 1 J. hides, _ 

* 22+ jo 7. 1 Sg | | | | 8 


Rotten hides, 


* 


III. Of the tanning of hides, © > 


1. No perſon ſhall be a tanner, bat who hath pf IR 
erved ſeven years, except the wife or fuch ſon ofa ho may be 4 
anner as hath uſed the trade four years, or the fon tanner. 
dr daughter of a tanner, or ſuch perſon who ſhall Red | 

arry ſuch wife or daughter to whom he ſhall leave a tan houſe and 

ats; on pain of forfeiting all ſuch leather by him tanned, or of which 
de * ſhall receive any profit, or the value thereof. 1 FJ. c. 22. . 5. * 
No tanner ſhall be a butcher, on pain of 6s. 8 d. a day. 1 F. 
No 


— 


ILE AT HER. 


No tanner ſhall be of any craft exerciſed in the cutting or working 
of leather; on pain of ee the ſame, or the value thereof. 
J. C. 22. 6. 3 ä | 2 2 
OSD 2. No perſon ſhall fell any oak trees meet to be 
Oak bark. barked, where bark is worth 28. a cart load, over 
5 aäladand above the charges of barking and pilling (except 
timber for houſes, ſhips or mills) but between April 1, and Fur; 
"Ms w pain of forfeiting the ſame ; or double value thereof, 1 J. 
„F. 22. . 20. | oy tee Thien 35 755 | 
No purveyor of timber ſhall fell for the king's uſe, any pak timber 
tree meet to be barked, but in barking time (except for the kings 
| houſes or ſhips); or ſhall receive any profit by any lops, tops, or 
bark of trees to be taken by them; or ſhall take or diſpoſe from the 
owner, any more of any tree ſo to be taken, than only the timber 
thereof to be uſed only about the king's buildings or ſhips: on pain 
of forfeiting to the party grieved, for every tree, and for the lops, 
tops, and bark of every tree 30s. And the owner may withhold any 
bark, lop, or top, any commiſſion ar other matter notwithſtanding, 
21 F. c. 22. f. 21. Ds 


85 3. No tanner ſhall ſuffer any hide or {kin to lie 
Manner of tan in the limes till they be over limed; nor ſhall put 
wing. theminto any tan fats, before the lime be perfect 
5  fokened and wrought out of them; nor ſhall uſe in 
the tanning thereof any thing but aſh bark, oak bark, tap wort, 
malt, meal, lime, culver dung, or hen dung; nor ſhall ſuffer it to 
lie wet till it be frozen; nor ſhall dry it by the fire, or ſummer ſun; 
nor ſhall tan any hide or ſkin putrefied or rotten ; nor ſhall ſuffer the 
hides jor utter ſole leather to lie in the woozes leſs than 12 months, 
Nor the hides for upper leathers leſs than nine months, nor ſhall 
negligently work the hides in the woozes, but ſhall renew and make 
ftrong their woozes, as often as ſhall be requiſite ; nor ſhall put to 
ſale any leather tanned in any other ſort than by this ſtatute is limit- 
ed: on pain of forfeiting every hide or {king tanned and offered to ſale 
contrary to this act, or the value thereof. 1 J. c. 22. f. 11. 
No tanner ſhall raiſe with any mixtures any hide to be converted 
to backs, bend leather, clouting leather, or any other ſole leather, 
except they be for largeneſs, ſtate, and growth fit for that purpoſe, 
to be tried by the triers hereafter mentioned; on pain of forfeiting the 
ſame. , „„ 5 . 
* No perſon ſhall ſet the fats in tan hills, or other places, where 
the woozes or leather may take any unkind heats; or ſhall put aly 
leather into any hot or warm woozes ; or ſhall tan any hide or {kin 
with any hot or warm woozes; on pain of 1ol. and the pillory en 
three market days in the next market town. 1 J. c. 22./. 16, 17: 
Tf any tanner or other perſon ſhall ſhaye or cauſe to be ſhaved any 
hide or calf ſkin, before it be thoroughly tanned, whereby it ſhall be 
impaired; he ſhall forfeit the ſame or the value, half to the king 
and half to him that ſhall ſue. 9 An. c. 11. /. 12. Fe 
Every tanner, who ſhall ſhave, cut, and rake the upper leather 
Hides all over, or the necks of their backs and butts ; ſhall ort 
| i i OL tlie 
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the ſame or the value thereof, and the ſearchers and ſealers hereafter 
mentioned may ſeize them. 130 14 C. 2. c. Me J. 8. e 
If any tanner ſhall offer to fale any leather not thoroughly tanned 
or dried, to the ſatisfaction of the triers; he ſhall forfeit ſo much as 
ſhall be ſo deficient, whether whole hides or part thereof. 1 F. 
c. 22. / 15+ b ; „ 


I Of the currying of hides. 


1. No currier ſhall be a tanner, ſhivemaker, „ 
W butcher, or other artificer uſing cutting of leather; Who may be a4 
on pain offforfeiting 6s. 8 d. for every hide he ſhall currier. 
curry during the time that he ſhall occupy any of 1 
BS the {aid miſteries. 1 J. c. 22. f. 35. 
2. Every artificer dealing in cutting of leather, or 
other perſon, who ſhall buy any red tanned leather, Leather deliver. 
BE within London, or three miles thereof, {hall before ed to the currier. 
the next market day for ſale of leather, give notice 5 
thereof to one of the curriers company, and in three weeks after ſhall 
deliver the leather ſo bought (except what ſhall be vufed for ſoles 
BS without beipg curried, tallowed, or drefled) to the ſaid currier, to 
be curried, tallowed, or dreſſed; on pain of 6s. $d. for every back, 
butt, hide, or calf ſkin. 13 C14 C. 2. Cc. J. . 13. 5 
3. No currier ſhall refuſe to curry any leather to 5 
him brought by any artificer being a cutter of lea- In what time he 
cher, and bringing with him ſufficient fluff for the fhall curry it. 
perfect liquoring the ſame, with as convenient ſpeed © ED 
Jas may be, not exceeding eight days in fummer and ſixteen in winter, S 
In the prefence of the ſaid artificer, if he will be prefent, otherwiſe | 
in his abſence ; on pain of forfeiting to the party grieved for every 
hide or piece of leather not in this manner curried, and well and 
ſpeedily drefled, 108. 1 J. c. 22. /. 26. 5 
And by the 12 G. 2. c. 25. If any currier ſhall refuſe to curry * Þ 96. 
any leather brought or ſent to him by any perfon dealing or working 
in leather, or ſhall neglect io curry the ſame in 16 days between Sept. 
28, and March 25, and in 8 days in the remaining part of the year; 
he ſhall, on conviction before one juſtice, on the oath of one wit- 2 
Ineſs forfeit any ſum not excceding 51. by diſtreſs; half to the infor- 
mer and half to the popr. Perſons aggrieved may appeal to the next 
4. No perſon ſhall curry any leather in the houſe . 
of any ſhoemaker or other perſon, but only in his Manner of cur- 
own houſe ſituate in a corporate or market town; Hing ft. 
nor {hall curry any leather except it be perfectly tan 
ned; nor ſhall curry any hide or ſkin being not thoroughly dry after 
his wet feafon; in which wet feaſon, he ſhall not uſe any ſtale urine, 
Dr any other deceitful or ſubtle mixture or means to hurt the ſame; 
nor ſhall curry any leather meet for utter ſole leather, with any other 
ſtuff than with hard tallow, nor with anylefs of that than the leather 
vill receive; nor ſhall curry any leather meet for over leather, and 
inner ſoles, but with ſufficient ſtuff, being freſh and not ſalt, and 
5 e thorouglilx 


* p 
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thomughly liquored till it can receive no more; nor ſhall burn or 
ſcald any hide or leather in the currying; nor ſhall ſhave any leather 
too thin, nor ſhall gaſh or hurt any leather in the ſhaving, or by any 
otlrer means; but ſhall work the ſame ſufficiently in all. points: vp 
pain of forfeiting for every ſuch offence (other than in gaſhing or 
hurting in ſhaving) 6s. 8 d. and the value of ſuch ſkin or hide maz- 
red by his evil workmanſhip; and for every offence in gathing or 
hurting by ſhaving, double ſo much to the party grieved, as the lea. 
ther ſhall be impaired thereby, by the judgment of the wardens f 
the curriers, and of the warden of the company whereof the pany 
grieved ſhall be. 1 FJ. c. 22. . 22. „„ 


V. Of the ſearching and ſealing of leather. | 


CE 1. The mayor and aldermen of London (on pain 
Searchers and of 40 l. for every year they make default, half 0 
ſealers in Lon- the king, and half to him that ſhall ſue) ſhall yearly 
en. appoint 8 freemen of ſome of the companies of 
1 cordwainers, curriers, 1adlers, or girdlers ( whereof Ml 
one ſhall be a ſealer and keep a ſeal for the ſealing of leather); who 
ſhall be ſworn before them to do their office truly: And they ſhall Ml 

| fearch and view all tanned leather brought to market, whether it is Ml 
thoroughly tanned and dried; and if it is, ſhall ſeal the ſame. 17 
c. 22. / 31. 1 dL 

„ And four of the ſaid ſearchers ſhall be removed at the end of MR 
75 the year, and four new ones choſen; and no one ſhall continue in the 
office above two years together, nor ſhall be employed again till 
after the end of three years; on pain of 10 l. a month. 1 F. c. 22 


| „ : | | 5 wo | 
f 5 2. And all mayors, and lords of liberties, fairs, 
[1 other places. and markets, out of the compaſs of three miles 
ed from London, ſhall (on like pain of 401.) appoint 
and ſwear yearly. two, three, or more honeſt and ſkilful men, to be 
ſearchers within their precinds; who ſhall ſearch as often as they 
ſhall think good, or need ſhall be, and ſhall ſeal what they find ſufl- 
cient: And if they find any leather offered to be ſold, or brought to 
be ſealed, which ſhall be inſufficiently tanned or curried, or an 
boots, ſhoes, bridles, or other thing made of tanned or curried les 
ther, inſufficiently tanned, curried, or wrought, they may ſeizt 
and keep the fame, till they be tried by the triers. 1 F. c. 2% 


13 3 3. The wardens of the curriers ſhall ſearch and 
Fee for ſealing. try all ſuch curried leather as ſhall be brought v8 
aahnp of their company to be Curried, and ſhall wii 

a ſeal therefore to be prepared, with convenient ſpeed, not exceed: 
ing one day after the currying and requeſt made, 1eal ſuch leathers 
they ſhall find ſufficiently curried ; taking for every hide ſo ſeal 
aſter the rate of one penny for the dicker, and for every ſix dozen d 
calf ſkins one penny, to be paid by the currier: on pain of for 
feiture for every hide not ſearched and ſealed 6s. 8d. 1 } 
Pe ” HE 


" 
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But they ſhall not viſit, fearch, or ſeize any leather, hide, or 
ſkin, but ſuch as ſhall be curried or dreſled within London or three 
miles thereof, by ſome member of their own company, nor in * 
other place but in the open market, or in the fhops, houſes, ot 
warehouſes of ſuch curriers. 1 W. eff. 1. c. 33. f. 4. 5 

- 4. If any ſearcher or ſealer ſhall retuſe with con- „„ nh oh 
venient {peed to ſeal any leather which 1s ſufficient, Penalty on the | 
or do allow that which is inſufficient; he ſhall for- ſearcher or ſealer 
feit 408. If he ſhall receive any bribe, or exact mi/behaving. 
any other fee than by this act is appointed, he thall 4 


office, he ſhall for- 


% 


forfeit 201. And if he ſhall refuſe to execute his 
* feit 10. 1 J. C. 22. 7. 37. | | | 
5. If any perſon ſhall deny, or withſtand, or not Penalty on hin- 
ſuffer the ſearching or ſeizing of inſuſficient wares, dering the 


* 


=_ VI. Of the triers of leather: 


t. The mayor of London (on pain of 51. half to . 
me king, and half to him that ſhall ſue) ſhall Triers in Lon-, - 
BY within x days“ after notice given to him of any ſei- don. F*Pgg. 
ure of any leather, red and unwrought, appoint „ 
he triers, two of the cordwainers company, two of the curriers, and 
two of the tanners uſing Leadenhall market; who upon their oaths to | 
be taken before him, ſhall on the ſecond or third market day for lea- . 
her (to be holden on Tueſday, 13 14 C. 2. c. 7. / 9.) in the | 
WT afternoon, try whether the ſame be ſufficient or not. 1 F. c. 24 
83. 35- : | Eg „FF | 
2. Every other mayor, or lord of liberty; out of WL h 
thc compals of three miles from London, within Tn other places. 
vole precincts any ſeizure of any tanned leather, one 
ed or curried, or ot any ſlioes, boots, or other wares made of tanned 
leather ſhall be, Thall (on like pain) with all convenient ſpeed after 


- 


= otice given to him ot ſuch ſeizure, appoint fix honeſt and expert 
es, to iy whether the ſame be ſufficient or not; the ſame trial to 
e opeily on ſome market day, and within 15 at the ſartheſt from 


he time of the ſeizure, upon the oaths of the ſaid triers. 17. 
| 3. Triers not doing their duty, ſhall forfeit 5 L | Triers miſo 
F.. 22. ſ. 35. . „ WO. - 


JI. Of the felling and reziflering of leather. | 7 


zi FN 
r No perfor ſhall put to ſale any tanned leather 5 
ed and nw cought, but in open fair or market, Selling un ſealed. 


Puleſs the. ne tlath been firſt ſearched and ſealed; | 

or thall offer to {ale any tanned leather red and unwrought before it 

8 foarched and ſcaled; on pain of forfeiting the ſame, or the value 
Vor. Ill. V 
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thereof, and alſo' for every hide or piece 6s. 8 d. and for every dozen 


of calves ſkins 38. 4d. 1 F. c. 22. /. 14. 


But no perſon e e any penalty for ſelling or buying any 


ſheep {kins unſearched or unſealed. 4 F. c. 6. /. 2. 


2. All red tanned leather ſhall be bought only i in 


| Where to be ſold the open fair or market, and not in any houſe, yard, 
and regiftred. ſhop, or other place; on pain of forfeiting the fame, 


or the value thereof, and the contract to be void. 
And all ſuch leather ſhall be foarched and ſealed before ſale, and on 
ſale ſhall be regiſtered, and an entry made both by the buyer and ſel- 


ler, both being preſent, and their names and dwellings entered into 


the book of the regiſter ; on pain that every ſuch buyer or ſeller who 


ſhall make default, ſhall forteit the lame or the value thereof. 13 
914 C. 2. c. 7. J. 4. 25 = 


3. Scarchers and Feilen mall keep a Negildet, 

Fee for re 7 wherein they ſhall enter all bargains made for lea» 
ring. ther, hides, or * ſkins, during the fair or market, 
being thereunto required by the buyer or ſeller, 


with the prices ; ; taking for ſearching, ſealing, and regiſtring of every 


ten hides, backs, or butts, of the ſeller, 2 d. and ſo after the ſame 


rate; and for every ſix dozen of calves ſkins or ſheep {kins, 2 d. and 
of the buyer atter the ſame rate. 1 FJ. c. 22. fo. 41. 


4. All red tanned leather which ſhall be brought 
Regi ftring i in into London, or within three miles thereof, ſhall be 


London. 8 brought to Leadenhall before it be houſed, and theie 


viewed whether it hath been ſearched or ſealed; and 


Mall he . by the ſearchers, with half ſuch fees to be paid 


for ſuch of the ſaid tanned leather as ſhall be bought out of London, 
or three miles compals i from the ſame, and ſearched and ſealed before 
it be brought within the city; on pain that every perſon. houfing or Wil 
not bringing his leather to Leadenhall as aforeſaid, ſhall forfeit for "i 


every hide or ein. 6s. 8d. I F. c. 22. J. 38. 


ther of lea- 5. By the 1 F. c. 22. No perſon ſhall buy any 

ther ſelling it tanned leather unwrought, bir who ſhall work the 
_ again un- ſame into wares; on pain of forfeiting the MY or 
wrought. | the value thereof. /. 8. 


ware. Fo 5 


fold in London. tery of any. artificer cutting leather, but only in ope! 


But by the 12 G.,2.c. 25. All perſons who deal or wk in les. 


ther, may buy all ſorts of tanned leather in open fair or market, 


whether curried or uncurried, being firſt ſearched and ſealed; and 
may cut and fell the fame in any ſmall pieces in their open ſhops 


A 


And by the 1 V. /eff. 1. c. 33. Al dealers or 3 in leathe 
may buy allforts of red tanned leather in open fair or market, whe- 
ther curried or uncurried, being firſk ſearched and ſealed, and may 
ſell it again in their open ſhops, or cut and convert it into other made 


6. Within London, or three miles cereal no 
here it maybe perſon ſhall fell any wares appertaining to the mil 


ſhop, common fair or market, Khereby the wir 
/ Cen 


8 4 
- $I 
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dens may have ſearch thereof; on pain of forfeiting the ſame, and 


alſo 10S. 1 J. c. 22. /. 45. 1 | THF 
5 | 7 III. Of the manufacturing | of leather, or" exporting it. 


1. No ſhoemakers ſhall make any boots or ſhoes, 
or any part of them, of Engliſh leather wet curried Shoemaker's 
(other than deer ſkins, calves ſkins, or goat ſkins -duty. 
made and dreſſed like Spaniſh leather), but of le- 


- 


ther well and truly tanned and curried in manner aforeſaid, or of 
leather well and truly tanned only, and well ſewed, without mixing 


| * overleathers, that is to ſay, part being neats leather, and part“ P go. 


calves leather; nor ſhall put into any part of any ſhoes or boots, any 
leather made of a ſheep ſkin, bull hide, or horſe hide; nor in the 
upper leather of any ſhoes, or jnto the nether yore of any boots (the 


inner part of the ſhoe only excepted) any part of any hide from which 


the ſole leather is cut, called the wombs, necks, ſhanks, flank, 
powle, or cheek ; norſhall put into the utter ſole any other leather, 
than the beſt of the ox or ſteer hide; nor into the inner ſole, any other 


leather than the wombs, neck, powle, or cheek ; nor into the treſ-- 
wells of the double ſoled ſhoes, other than the flanks of any of the 
hides aforeſaid ; nor ſhall make or put to ſale between September 30, 
and April 20, any ſhoes or boots meet for any perſon above four 
years old, wherein ſhall be any dry Ergl:/h leather, other than calves 
ikins or goat ſkins made or dreſſed like Spaniſh leather; on pain of 
forfeiting for every pair of ſhoes or boots 3s. 4d. and the value 
thereof. I J. c. 2.2. ſ. 28. „ : 


2. And if any ſhoemaker, ſadler, or other arti- TD) 
ficer uſing of leather, do make any wares of any - Artificers works 


tanned leather inſufficiently tanned, or of tanned ing bad leather. 


and curried leather being not ſufficiently tanned and 


. curried; he ſhall forfeit the ſame, and the value thereof. 197 


3. If any ſhoemaker or cobler within London or . 
three miles thereof, ſhall put any tanned leather into Shoemakers in 


any boots or ſhoes, or other things made of tanned London. 


leather, which ſhall not be well and perfectly tan= _ : 
ned, or do put any curried leather into boots or ſhoes, or other things 


and alſo ſealed; he ſhall forfeit the ſame and the value thereof. 1 


IJ. c. 22. . 44. 


4. And the maſter and wardens of the miſteris 

of cordwainers, curriers, girdlers, and ſadlers of Search in Lon- 
London (on pain of 40 l. for every year they make don for inſuffi- 
default, half to the king and half to him that ſhall cient wares, 


ſue) ſhall once a quarter or oftner make ſearch and 


view of all boots and ſhoes, and other wares: made of tanned leather, 


within three miles of London, and if they are not truly wrought, 
they may ſeize and carry the ſame to the ſeveral common halls. 1 


J. c. 22 · J. 29. 


bo. 


W made of leather, which ſhall not be ſufficiently tanned and curried, 


% 


P91. 
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And by the wy OP eff. 1. c. 33. ot: i Every hide, Akin, ar piece of 


tanned Mogul 3 or Jiquored, of what colour ſoever, with any 
lawful liquor or eng and being well and truly curried, ſhall be 
ceemed were within the ſaid ſtatute of the 1 J. c. 22 

*All forts of leather and ſkins, tanned or dreſſed, 
2 ortation. may be exported. 20 C. 2. c. 5. 9 An. c. 6. 15 +: 


IX. Importing 27 leather gloves or milis. 


r. For encouragement of the i importation of foreign kid and lamh 
ſkins unmanufactured ; if any foreign manufaQured leather gloves ur 


mitts ſhall be imported, the ſame ſhall be forfeited, and may he 
ſeatched for and ſeized by any officer of the cuſtoms or exciſe: And 
every perſon importing the ſame, or aiding therein; or, being a ven- 


der or retailer of any kind of leather gloves or mitts, in whoſe poſſeſ- 


fon any ſuch foreign manufactured leather gloves or mitts {hall be 


found; or who ſhall ſell or expoſe the fame to ſale ; or conceal the 


ſame with intent to prevent the forfeiture; ſhall over and above the 


forfeiture of the ſaid goods, and all intereſt he may have therein, 


forfeit alfo 200 l. with double coſts. 6 G. 3. c. 19. / 1. 


2. If the ſeizure thall be out of the lining of the bills of mortality, 
and not exceed the value of 201. two juſtices may Hear and deter- 
mine the {aid cauſe of ſeizure of the ſaid goods. /. 2. 

3. After condemnation, the ſame to be publicly fold to the beſt 
advantage, by the candle, for exportation; and not to be delivered 
out, till ſecurity be given that the ſame ſhall be exported, and not 


| landed in any part 6t his majeſty's dominions. /. 3. 


4. Half the produce ariſing by the ſale, to go to the king; and 
Balf to the officer who ſhall ſeize and ſecure the ſame. id. 

And if any doubt ſhall ariſe where the ſame were a 1 
the proof ſhall lie on the perſon in whoſe poſſeſſion they ſhall be 
found, and not on the proſecutor; and if no proof be given that they Wi 
were manufactured in Great Britain, they ſhall without any furthe 
proceeding be taken to have been W out of Great Britain, 
. E 

1 Provided, that if any perſon, in whoſe poſſeſfion ſuch good 


| ſhall be found (ſuch perfon not importing or concealing the tame) 


thall diſ:over upon oth, before one juſtice, the perſon who ſold 
the fame to him, ſo 23 ſuch vender may be convicted ; he ſhall b 


indem fa Ge 


The faid pecuniary forfeitures to be ſued: for in the courts i 
We e fog ; and to be diſtr ibuted half to the king, and half to tle 
eflicer who ſnall inform and ſue. /. 6. 

* 8. But if che officers of the cuſtoms ar exciſe ſhall neglect or re 
fuſe, for one calendar month after condemnation, to proſecute fo! 
the pecuniary pchalty; any other perſon may ſue for the ſame, tobt 
diſtributed as aforefaic, halt to Fe king, and half to him that {hal 
IM Js fo 

P rovided, that nothing hergin ſhall extend to ſubject any wear 
of FAR gloves or mitts, as Pat of his dreſs only, to any forfeitun 


or pecuniary penalty. J. 8. 
5 LECTURER 


| \ | | 
LECTURER. 


Y the 13 & 14 C. 2. c. 4. Tefturers in churches, unlicenſed, 
and not conforming to the liturgy, ſhall be diſabled, and ſhall 
alſo ſuſſer three months impriſonment in the common gaol; and two 
Juſtices (or the mayor in a town corporate) ſhall, upon certificate 
from the ordinary, commit them accordingly. /. 19. 23. 


LEASE: 


| | | 1 5 

1 [EET (leth, lathe, lathe) is of Saxon orig. | 

| nal, and ſeemeth to be no other than the Meaning of the 
court of the lat he; as the county court is the court word. N 
of the county. For in ancient times the counties 
were ſubdivided into lathes, rapes, wapentakes, hundreds, and the 
like. And the ſheriff twice a year performed his tourn or perambu- 
lation, for the execution of juſtice throughout the county. After 
WW wards this power of holding courts was granted to divers great men, 
within certain diſtricts. And from hence, theſe courts, holden 
within particular parts of the county, have deſcended unto us with- 
out variation, under the name of the leet, leth, or lathe courts. 


— 


3 2. The court leet is a court of record, having the 
ame jurifdiction within ſome particular precinét, Leet, what. 
which the ſheriff's torn hath in the county. 2 2 
3. For the leet, or view of frankpledge, was by . 
the king (for the eaſe of the people) divided, and Teet derived 
derived from the torn; who did grant to the lords from the torn. 
do have the view of the tenants and reſiants within N 
their manors; ſo as che tenants and reſiants ſhould have the ſame 
1 juſtice that they had * before in the torn done unto them, at their * P 9 3 - 
on doors, without any charge or loſs of time. 3 I.. 71. „„ 
13 4. The inſtitution hereof for keeping of the 
Kking's peace, was, that every freeman at his age of Frankpledpe. 
twelve years (except peers, clergymen, and tenants es 
in ancient demeſne, 2 Hew. 57.) ſhould in the leet, if he were in 
any leet, or in the torn if he were not in any leet, take the oath of 
allegiance to the king; and that pledges or ſureties ſhould be found 
bor his truth to the king, and to all his. people, or elſe to be kept in 
priſon: This frankpledge conſiſted mat commonly of ten houſcholds, 
which the Saxons called zheotkyng, in the north parts they call them 
eemnentale, in other places of England tithing ; whereof the maſters 
Wot the nine families who were bound, were of the Saxons called 
omi, which in ſome places is to this day called freeborrow, that 1 
s, free ſurety, or frankpledge, and the maſter of the tenth houſe- 
old was called throthungmon, to this day in the welt called tithag- 
, and !7thenkeofod, and freoborher, that is capitalis ꝓlegius, chief 
pledge; and theſe ten maſters of families were bound one for ano- 
a bers family, that each man of their ſeveral families ſhould Rand to 
F< law, or if he were not forthcoming,. that they thould anſwer for 
the injury or offence by him committed. And the precinct of this 
fn cpleige was called dreenna, becauſe it confiſted moft. commonty 
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of game; gameſters; hedge-breakers; neglecters of hue and cy; 


which names are continued as ſhadows of antiquity to this day. 2 


hath been kept at uncertain times; or elſe it ought to be kept at ſuch | a 


cgutrable iu the 


LE ET. 


of ten houſeholds; and every man of thoſe ſeveral houſeholds, for 4 
whom the pledge or ſurety was taken, were called decennarii; 


3 5 7 

And by the due execution of this Iaw, ſuch peace was univerſal] 
holden within this realm, as no injuries, homicides, robberies, thefts, 
riots, tumults, or other offences, were committed; ſo as a man with 
a white wand might ſafely have ridden before the conqueſt, with 
much money about him, without any weapon, throughout England, 
2 In. 73. _ a ED 

But no perſon 1s obliged to appear at any leet, within the precing; 
whereof he doth not retide. 2 Haw. 57. e 

$5. He that claims a leet by charter, muſt hold it 

on the days preſcribed by the charter; he that 
claims it by preſcription, may claim to hold it once 
oDpd0dr twice every year, at any ſuch days as ſhall upon 
reaſonable warning be appointed, if the uſage hath heen ſo that it 


Lect when to be 
holden. © 


certain days and times, as by 'preicription hath been certainly uſed, 
2 Toft. 72. FFF = 
: 55. If a nufance done within the juriſdiction of 
Offences within the leet, be not preſented in the leet, the ſheriff in 
the lect, not in- his torn cannot inquire of it; for that which is 
within the precinct of the leet is exempt from the 
torn, otherwiſe there might be a double charge; but 
nin that cafe a writ may be directed to the ſheriff to 
inqane thereof. 4 248, ] ¼ wp ,. ͤ 0k oe 
„„ J. It ſeems that a court leet is ſo far intruſted 
with the keeping of the peace within its own pre- 
cinéëts, that the fteward of it may by recognizance 
bind any perſon to the peace, who ſhall make an 
__  affray in his preſence, ſitting the court, or may com- 
mit him to ward, either for want of ſureties, or by way of puniſh- 
ment, without demanding any ſureties of him, in which caſe he may | 
afterwards impoſe a fine according to his diſcretion. 2 Ha. 4. | 
What floats” - 8. The leet hath power to receive indictments ol 
„ felonies at the common law, but not of felonies by 
in the Trees, at of parhament, unleſs ſpecially limited thereto. 
mY 9 9 2925 2 H. H. 71. „„ OY WEIS on POE 8 ors nn 
9. Furthermore, this court hath cognizance of a 
great number of offences, both by the common law, 
and by ſtatute; as for inſtance, tipling in alehouſes, 
agaaaſſaults whereby bloodſhed enſueth; common bara- 
207g; bawdy houfes; defects in bridges and highways; deſtroyers d 
ancient boundaries; bakers; brewers; butchers; curriers ; decinen 
or {uitors not appearing in the leet; eſtrays, waifs, and treaſure 
trove; eave droppers; foreſtallers, regrators, ingroſſers; deſtroye!s 


vorn. 


Steward may 
rom mit for an 
4 rays 2 | 


Other public 


a2 1Xes. | 


iglers, innhotders; millers; night walkers; common nuſances 
want of pillory and ſtocks, and common pounds; reſcous ; ſcolds; 
moemakers; ſearchers of leather; ſtoned horſes of two years old put 
en the common; victuallers; conſtables neglecting watch and way 
1 3 90 weight 


L E EA 


weights and meaſures; and many others by particular flatutes. 
oe. Wood. b. 4+ Co 1. | | - LS 5 
| 10. But a man cannot be preſented in the leet for. | 
ſurcharging the common, or for digging in the com- Private oſfences. 
mon; becauſe this concerns the private, not the ES 
4 public intereſt, and belongs rather to the court baron to inquire of it. 
; Wood. h. 4+ c. 1+ | ; ” 23D, N f 25 | . 
11. Alſo no offence is cognizabte in the leet, Within what 
W unleſs it aroſe ſince the holding of the laſt court. tie offences 
12. The conftables of common right are to be 
— and ſworn in the leet "M torn. 2 Haw. N gr 
13. The leet ſeems not to be within the equity — 
of the ſtatute of 1 R. 3. which requires that the Purors. 
jurors in the torn ſhall have 20s. a year freehold, 


happening to be preſent at the leet, or to be riding by the place 


ſteward to be ſworn, whether he be relident within the leet or not; 
by which it ſeems to be implied, that any perſon whatſoever is ca- 
pable of being put upon the jury in a court leet. 2 Haw. 69. 
14. Indictments in the leet ought to be by roll! 
I indented, one to remain with the indiftors, and Tndidments to 
the other with the ſteward, to prevent embezzling. be indented. 
8 „ 

15. Although the leet may receive indictments _ = 
of felony, yet it cannot hear and determine them, Indictments of 
but muſt ſend them to the gaol delivery, there to be felontes, how to 
heard and determined, if the offenders are in cuſ- be certified. 
tody ; or remove them by certiorari into the kings 


. 51. | on V 

| 16. It ſeems to be agreed, that a preſentment in Oe 
the leet of any offence within the juriſdiction of the Traverſe. 
court, being neither capital nor concerning any fre- 
old, ſubjects the party to a fire or amerciament without any further 
Wprocecding, and admits of no traverſe to the truth of it: But if it 


and there traverſed. 1 Haw. 217, 219. 2 Haw. 11. 

| 17. A fine is a pecuniary puniſhment, aſſeſſed by _ 

the ſteward, for an offence or contempt committed Fine. 

in court, or by public officers out of court, in ad- 
miniſtration of their offices; a fine is always alleffed by the ſteward, 
and is not to be affeered, though ſometimes it is called an ameia- 
ent; and the lord by a ſpecial warrant to the bailiff may diſtrain, 


_ 


I ood. 5. 4. c. 1. 2 H. H. 61. 5 | 
18. An amerciament is a pecuniary peniſhment, DB; 
aleſſed by the homage or jury, for offences commit- Amerciamext. 
ed out of court by private perſons, to be mitigated 
| | \ 


| by 


Impriſon. And this is the only court that can fine and not impriſon. 


Con ſtable choſen 85 


or 26s. 8d. copyhold or cuſtomary; ſor it is ſaid, that any perſon 


where * 1t is holden, may for the want of jurors be compelled by the & 


bench, that proceſs may be made upon them to outlawry. 2 H. 


touch the party's freehold, it may be removed into the king's beach, 


N . 


Pos. | 


r ie may have an action of debt, for a fine impoſed; but he cannot 


LETTER. 


by affeerers (from affeurer, to tax), who are to affirm the reaſona- 
| blene{ thereof upon their oaths, where no expreſs penalty is inflicted 
by ſtatute; and for this alſo the lord may have an action of debt, or 
may diftrair. of common right, and impound the diftreſs, or fell it 
at his pleature, but _— impriſon for it. Mood. b. 4. c. 1. | 
And upon preſentment of a nufance, the 
| Amerciament ficward may elther amerce the perſon, and order 
| how recovered, him allo to remove it by ſuch a day, under pain of 
forfeiting a certain ſum; or he may order him to 
remove it, under ſuch a pain, without amereing him at all: And on 
preſentment at another court, that he hath not removed ſuch nufance 
(having had * notice thereof) the pain may be recovered by diſtreſs 
or action of debt, without farther proceeding. 2. Haw. 61. 
. 20. It ſeemeth that of common right any. court 
By-laws. leet, with the aſſent of the tenants, may make by- 
laws under certain penalties, in relation to matters 
properly within the cognizance of {ſuch court, as the reparation of 
the highways, and the like: And alfo a court baron by cuſtom may 
make by-laws, tor the well regulating of commons, and fuch like 
private matters. And therefore where a court leet and baron are 
| holden together, as they uſually are, it feems, that what is tranſ- 
acted therein, in relation to public matters, mall be applied to the 
juriſdiction of the court leet, and what is done in relation to pri- 


vate matters, ſhail be intended to be done by the court baron. 2 


_ Haw. 68. i a 
9 7 21. The lord of the leet ought to bow: a pi lory 
5 Pi J aud and tumbrel: and for want thereof, he may be nned, 
fc 2 or his liberty ſeized. Cro. EI. 698. 8 85 


But the ftocks are to be provided at the charge of the town; for 
Originally they were not to puniſh, but to keep men 1n ono. Mood. 


5 


Buſineſs 7 ys 22. But the buſineſs of the 19 hah declined 
volved on the for many years; and iS devolved on the quarter 
ons. leillons. 


4 2 4 
*** BE, 
—— — rr 3 — -- — 


LETTER. 


v the 9 6. 622 and 27 83 6. 15. 1 any perſon ſhall know- 


| ingly fend any letter, without anv. name ſubſcribed thereto, or 
 Honed with a fictitious name, demantinz money or other valuable 
things; or threatening to kill or murder any of his majefty's ſubjetts, 
or to o burn their houſes, outhouſes, barns, ſtacks of corn or grain, hay 
or ſtraw; though no money or veniſon or other valuable thing be 
demanded by ſuch letter: or ſhall reſcue any perſon in cuſtcdy for 
ſuch offence ; he all be guilty of felony without benefit of clergy. 
And by the 30 G. 4. c. 24 All perſons who ſhall knowingly ſend 
or deliver any letter or writing, with or without a name ſubſcribed 


thereto, or ligned with a iitions name, rareatening to accuſe 00 


\ 
IF 
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LEWDNESS. 


perſon of any crime puniflable by law with death, trah{þ6ttativn, - 
pillory, or any other infamous puniſhment, with intent to eMort 


from him any money or other goods, ſhall be ptinifhed at the * d- 


cretion of the court by fine and impriſonment, pillery, wann ob 


WT tranſportation for ſeven years. 


Seditious or r detatiratory letters, IE to tile! Rel. 
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LEWDNESS. 


| i. 1 F any offend their prethren by adultery; wharedom, inceſt; or 


*Pg7. 


any other uncleanneſs, the churchwardens fhall preſent them 


WF to the ordinary, and they ſhall _not be admitted to the holy commu- 
nion, till they be reformed. Can. 1009. 


2. But although lewdneſs be properly puniſhable by the eccleſi- 


W aſtical law, yet the offence of keeping @ batydy houſe cometh alſo 
under the cognizance of the law temporal, as a commont nufance, 
not only in relpect of its endangering the puplic peace, hy drawing 


together diflolute and debaucked perſons, but alſo in reſpect of its 


205. TI Haw. 196. 
3. And in general, all open lewdnef grofly ſcxndalous | is puniſh 


. pie upon in tent at the common law. 1 Haw: 7. 


4. And offenders of this kind are puniſhable not only with fine and 


apparent tendency to corrupt the manners of both ſexes. 3 Hf. 


Z impriſonment, but alſo with ſuch infamous punifhhment as" to; the 
court in difcretion ſhall ſeem proper. 1 Haw. 196: 5 


5. And upon information given to a conſtable, that a man and 


Voman are in adultery or fornication — 9 5 or that a man and 
Wy woman of evil report are gone to a ſuſpected houſe together in the 
night, the officer may take company with him, and if he find them 


ſo, he may carry them before a juſtice, to find ſureties of the good 
behaviour. Dat. c. 124». 1 Mew. 6. 

6. For it ſeems always to have been the- better opinion, that a 
man may be bound to his good behaviour, for haunting bawdy houſes 


own houſe. 1 Haw. 132. 

7. And a wife may be indicted together with her huſband and con- 
demned to the pillory with him, for keeping a bawdy houle; for. 
this is an offence: as to the government of the-houſe; in which the 
wife has a principal ſhare; and alſo ſuch an offerxe as may gane 


rally be pretuipes to be managed by the intrigacs of” her lem. . 
* P 98. 


Faw. 2. 

* g. And if « wiſe go away, and remain with an adulterer without 
being reconciled to her huſband, ſhe ſhall loſe her dower. Z Infi. 
435. 

9. But if a perſon i 19 indicted for frequenting a bawdy bouſe;: it 
nf appear that he knew it to be ſuch a Houſe? and it muft 15 


preſsly alledged that it is a bawdy houſe, and not that it 1s On 


to de ſo. Wood. S. 3: c. 3 * 


Vor. Il. L Ou TO 10. On 


with women of bad fame, as alſo for kee ping bad women in his 


7 


1 


| EIB EL. 
7955 an indictment for keeping a diſorderly houſe, a female 
wi { 


wore, that {he was a ſailor's wife, and during her huſband' 

abſence out of the realm ſhe had often proſtituted herſelf there; 

Lord Raymond ſaid, it was an odious piece of evidence and ought 
not to be heard. Barl. Bawdy-h. 

11. But it is Taid a woman cannot be indifted for being a bad 

generally, for that the bare ſolicitation of chaſtity 1 is not indictable. 

1 Haw. 196. 1 Salk. 382. . 


7 


ICE for keeping a WO houſe. 


3 eltmorland. HE jurors for our lord the king non their oath 
Ft ent, that A. O. late of in the ſeid 
county, labourer, on the day of in the = year of th; 


and at divers other times as well before as after, with 
aforeſaid, in the county aforeſaid, did keep 
and maintain, and yet a: th keep and maintain, a certain common, ill. 
governed and diſorderly houſe, and in the ſaid houſe, for his own luce 
and gain , certain evil and ill diſpoſed perſons, as well men as women, 


reigu of - 
for c and arms at 


| of evil name and fame, and of diſhoneſt conver ſation, to frequent aid Wl 


come together then, and the ſaid 3 ary times, there unlawfulh 
and wilfully did cauſe and procure: and the faid men and women, in 
Ne ſaid houſe, at unlawful times, as well in the night as in the day, 
then and the ſaid other times, there to be and remain, drinking, 1ipling, 
whoring, and mi ſbehaving themſelves unlawfully and wilfully did per- 
mit, and yet doth permit, to the great damage and common nuſance q of 
all the ſubjefs of our ſuid lord the king, and a the peace of out 
Jas lord the ing, his crown and dignity. 9 


LIBEL 


*. 1 hat it is. 
II. Who are puniſhable for it. 5 
III. How W „ 1 1 


sf What it is. 


LIBEL is malicious 1 5 any 1 ex pi preſſed either 
in printing or writing, /tgns or pictures, 10 af, perſe the reputation 
Sau one that is alive, or the memory of one that 15 dead. Wood. 
b. „ = 
A malicious defamation And the ſcandal which is coma in 2 
ſcoffing and ironical manner, is as properly a malicious defamation, 
as that which is expreſſed in direct terms; as where a perſon pro- 
oſes one to be imitated for his courage, who is known to be a grei! 
ſiateſman, but no ſoldier; and another to be imitated for his learn 
ing, whois known to be a great general, but no ſcholar; and the 


like: Which kind ol Writing is as wel underſtood to mean only : 
pporad 


* 


ILIE L. 


upbraid the parties with the want of theſe qualities, as if it had di- 
realy and expreſsly done ſo. 1 Haw. 19ů4. 
And from the ſame foundation it hath alſo been reſolved, that a 
defamatory writing, expreſſing only one or two letters of a name, in 
ſuch a manner, that from what goes before and follows after, it muſt 
eds be underſtood to ſignify ſuch a particular perſon, in the plain, 
obvious, and natural conſtruction of the whole, and would be per- 
W fect nonſenſe if reſtrained to any other meaning, is as properly à 
WS libel, as if it had expreſſed the whole name at large; for it brings 
che utmoſt contempt upon the law, to ſuffer its juſtice to be eluded 
by ſuch trifling evaſions: And it is a ridiculous abſurdity to ſay, that 
a writing which is underſtood by every the meaneſt capacity, cannot 
poſſibly be underſtood by a judge and jury. 1 Haw. 194. Vs oh 
And it matters not whether the libel be true or whether the party 
againſt whom it is made be of good or bad fame; for in a ſettled 
ſtate of government, the party grieved- ought to complain, for any 
injury done to him, in the ordinary courſe of law, and not by any 
means to revenge himſelf, either by the odious courſe of libelling, or 


10 otherwiſe, 5 Co. 125. But this is to be underſtood, when the * proſe- * P1000. 


cution is by information or indictment ; but in an action an the caſe, 
which is to repair the party in damages, the defendant may juſtify 
the truth of the facts, and thew that the plaintiff hath received no 
%% gti K 01 
_ Of any perſon]! Where a writing inveighs againſt mankind in 
= cencral, or againſt a particular order of men, as for inſtance, men 
of the gown, this is no libel ; but it muſt deſcend to particulars and 
individuals to make it a libel. 3 Salk, 224. de RIO 81 . 
Expreſſed either in printing or writing, ſigns or pifures] A libel 
is either in writing, or without writing: In writing, when an epi- 
= gram, rhyme, or other writing is publiſhed to the contumely of ano- 
der, by which his fame or dignity. may be prejudiced: Without 
writing, may be by pictures, as to paint the party in any ſhameful 
and ignominious manner; or by ſigns, as to fix a gallows, or other 
reproachſul and ignominious ſigns at a man's door. 5 Co. 125. 

E. 7 G. Mayor of Northampton's caſe. He ſent lord Halifax a 
licence to keep a public houſe, which the court ſaid was a libel in 
the caſe of a perſon of his quality, and granted an information for 
CCC „% OP BPL 29 0% 8 

Or the memory of one that is dead] For the offence is the ſame, 
whether the perſon libelled be alive or dead, g Co. 125. N 


. 
1 N 1 


wt II. N ho are puniſhable for it 


It is certain, that not only he who compoſes a libel, or procure; 
another to compoſe it, but alſo he who publiſhes, or procures 
ther to publiſh it, are in danger of being puniſhed for it; ar? 
laid not to be material, whether he who diſperſes a libel know 2 
thing of the contents or effect of it or not; for nothing would þ- mov 
eaſy, than to publiſh the moſt virulent papers with the great“ {-c11 
uit, if the concealing the purport of them from an illitesa: > 516- 

her, would make him ſafe in diſperfing them. 1 Haw. 195 


L 2 


— 


Ai 
+ « 


| 


3 


Alſo it halli been ſaid, that if he who hath either read a libel him- 
ſelf, or hath heard it read by another, do afterwards maliciouſly read 


or repeat any part of at, in the preſence of others, or lend or they 


it to another, he is guilty of an unlawful publication of it. 1 


Pp 101. 


Flew. 195 


Alſo it bath been holden, that the copying of a libel ſhall be a 


concluſive evidence of the publication of it, unleſs the party can 
prove, that he delivered it to a magiſtrate to examine it. 1 Haw, 
** And it hath been ruled, that the finding a libel on abookſeller' 
ſhelf, is a publication of it by the bookſeller; and that it is no ex- 
cuſe to ſay, that the ſervant took it into the ſhop without the maſters 
knowledge; for the law preſumes the maſter to be acquainted with 


_ what the ſervant does. 1 Se. C. 33. K. and Dodd, 10 . 


And it ſeems to be the better opinion, that he who firſt writes a 


| libel diclated by another, is thereby guilty of making it, and conſe- 


Writing of it; for if a man ſpeak ſuch words, unleſs the words be 


guently puniſhable for the bare writing: for it was no libel, till it 


was reduced to writing; for the effence of a libel confifteth in the 


put in writing, it is not a libel. 2 Salk. 419. 1 Haw. 195. 


voking lenguage to another, without publiſhing it, is highly puniſi. M 


Alſo it hath been reſolved, that the ſending of a letter full of pro- 


able, as manifeſtly tending to a diſturbance of the peace. 1 Hay. 


But it hath been reſolved, that he who barely reads a libel in the 


preſence of another, without knowing it before to be a libel, or who 
is only proved to have had a libel in his cuſtody, ſhall not in retpect 
of any ſuch act be adjudged the publiſher of it. But the having in 


one's euſtody a written copy of a libel publicly known, is an evidence 


of the publication of it. 1'Haw. 196. 


— 


III. How puniſhable. ed 


There ſeemeth to be no doubt, but that the offenders may be con- 


demned to pay ſuch fine, and alſo to ſutter ſuch corporal puniſhment, 
as to the court in diferetion ſhall ſeem proper, according to the 
F of the crime, and the cucumſtances of the offender, 
I Harb. 196. 5 | og oo he i no: | 1 „ 
And it hath been adjudged, that libels, as having a direct and im- 


mediate tendency to a breach of the peace, are indictable before juſ- 


ices of the peace. 2 Haw. 40. 5 | 
On an indictment ſetting forth the offence, according to the tenor 
and to the eſfect following, it was agreed by the court, that to the eff 


ſolloꝛviug had been naught, being vague and uſeleſs words; for the 
court muſt judge of the words themſelves: But the words, according 


417. 3 Salk. 225 


to the tenor, do correct the detect ; for they impart the very words 
themſelves, for the tenor of a thing is the tranſcript and true cop! 
of it, to which it may be compared: And therefore of words ſpoke! 
there can be no tenor, becauſe ther is no written original, 2 Salk 


And 


< 


> . 
* 
> 
TN 
4 
Y 
i 
. 
22 
x 
3 
Aa 
—" —_—_ 
"$3 
48 
"7 
8 
i. 
is 
4 
* 
'4 
7 
* 
5 
* , 
1 
"I 
N 
7 
FR, 
TI» 
FA 
C'S * 
by 
= 
* 
4 
" = 
Ms 
N 
1 
— 4 
1 
* 7 
= 
_ 
$ a 
3 
1 
= 
* 
=o 
*. 
9 
* 
+ 8 
* 
"28 
x 
= * 
ns" 
4 
7 — 55 
9 
9 
7 
— <,"M 
Ps 
oy” 
4.2 
- 1.7 
1 
* 
I 
IX 
*y 
"FR 
2 
3 
5 
=" 
7; 
- 
* 
2 
2 * 
24 
3 
. 
xx 
— * 
eb 
. 2 
3 
1 
2 
"x * 
" CAN 
» * Nog 
e 
7 
* 
1 
= 
py 
'% 
' 3 
: 
8 & 
; 
8. 
TY 
: ; 
4 . 
1 
4 
5 
[7 
vv - by 
7 
=. 


LINE N. CL OTE 


* And it muſt be proved to be written or publiſhed, in the county * P1102. 
laid in the indictment; all matters of crime being local. Read. Lib. 
State Tr. 3. 774, 775: L 4+ 672. bs 27470. 
Indietment for a libel. 


HE jurors for our lord the king upon their oath preſent; that A. 
T O. late of — in the county of ———— gentleman, not Rav- 
ing God before his eyes, but moved by the inſtigation of the devil, and 
faiſely and malicioufly coutriving and intending to bring our ſaid lord 
the king into hatred and in famy amongſi his ſubfects, and to move ſedition 
among il the ſubjects of our ſaid lord the king, did on the —— day of 
ie —— year of the reign of — with force and arms, . 
at aforeſaid, in the county aforeſaid, falſely,” ſeditioufly, and 
maliciouſly zurite and publiſh, and cauſe to be written and publiſhed, à 
certain falſe, ſeditious, and fcandalous libel, intitled ——— Tn which 
ſaid libel are contained, among other things, divers falſe, ſeditious, ſcau- 
Aalous, and malicious matiers, according io the tenor following, to wit, 
And in another part of the ſame libel are contained divers other 
BS /alſe, ſeditzous, ſcandalous, and malicious matters, according 10 the 
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tenor following -to the evil example of all others in the like caſe 
offending, and agaiuſt the feace of our ſaid lord the king, his crown and 


% 


dignity. 
LIN EN: CLO£H- 
OR the duties on linen cloth printed or ſtained, ſee title 
En DG IT i IRS NT ns 5 8 5 
For journeymen and other workmen, 1imbezilling che materials of 
the linen manufacture, ſee title Servant. | 
1. Any perſon, native or foreigner, may without - , - _ 
paying any thing, in any place, privileged or un- Who may ſet up 
privileged, corporate or not corporate, ſet up and trades in the — 
exerciſe the occupation of breaking, hickling, or linen manufac- 
drefing of hemp or flax; as alſo for making or ture. 
whitening of thread; as alſo of ſpinning, weaving 
making, whitening, or bleaching any cloth made of hemp or flax 
only; as alſo the myſtery,of making twine or nets for fiſhery, or of 
ſtoving of cordage; as alſo the trade of making tapeſtry hangings. 
15 C. 2. c. 15. /. 2. ff.. ß ro 
* And all foreigners that ſhall uſe any the trades aforeſaid three “ P10 3. 
years, ſhall (taking the oaths of allegiance and ſupremacy before two * f 
Juſtices near unto their dwellings) enjoy all privileges as natural Born 
ſubje ds. /. 3. „ „ | 
2. Whereas certain evil diſpoſed perſons, by Wl 
ſbondry devices, ſtretch linen cloth both in lengthand Deceitful mak- 
| breadth, and then with battledores or otherwiſe ing of linen © 


beat the ſame, caſting thereupon certain deceitful “t. 
| liquor mingled with chalk and other like thidgs, FO one 
1 | 7 ) whercby 


LINEN CLOTH. 


whereby the cloth is made finer and thicker to the eye, but the 
threads are thereby looſered and made weak: If any perſon ſhall 
hereafter uſe the ſaid deceits, or do any other act with. any linen 
cloth whereby it ſhall be made worſe, the ſaid cloth ſhall be forfeit. 
ed, and the offender puniſhed by one month's impriſonment at.the 
leaſt, and pay ſuch fine as the juſtices ſhall affeſs. 1 EI. c. 19, 


Rs 


And the judges of aſſize, and juſtices of the peace or three of them 
(1 Q.) may hear and determine the ſame in their ſeſſions, by infor- 


mation, indietment, or upon the traverſe of any preſentment or in- 


diètment found before them. f. 2. 8 155 
And if any perſon ſhall ſeize any ſuch deceitful linen cloth, he 


ſhall at the next ſeſſions, or before two juſtices (1 2.) make due in- 


formation of the offence and of the ſeizure, or elſe ſhall procure the 


offender to be indicted at the next ſeſſions, and ſhall alſo be bound by 


recognizance or obligation to purſue the ſame with effect, and to 


give evidence, and to pay the moiety of what he ſhal! recover, to the 
therill or other accountant to the uſe of the king. And the other half 


ſhall go to the informer or proſecutor. .. 3. 


* 


And the juſtices before whom the offence ſhall be tried, ſhall cer. M 


tify the ſame by eftreat into the exchequer yearly at Michaelmas as 
they do other eſtreats, and thereupon the barons may make proceſs 


for ſo much thereof as appertaineth to the king, in like manner z 

ori og RY VV 
323. By the 18 G. 2. c. 27. Every perſon who 

Deſtroying in ſhall, by day or night, feloniouſly ſteal any linen, 


the working, or fuſtian, calico, or cotton cloth; or cloth worked, 


ſiealing linen woven, or made of any cotton or linen yarn mixed; 


fuſtian, or cotton goods, laid to be printed, whitened, bowked, 


*Clethe .. © * or any thread, linen, or cottqn yarn; linen or cot- 
| ton tape, incle, filleting, laces, or any other linen, 


blcached, or dried, to the value of 108. or ſhall knowingly buy or 


receive any ſuch wares ſtolen, ſhall be guilty of felony without bene- 


. fit of clergy. 5 „ © 
 FP1og. . * And by the 4 G. 3. c. 37. If any perſon ſhall, by day or night, 


break into any houſe, ſhop, cellar, vault, or other place or build- 
ing, or by force enter into any houſe, ſhop, cellar, or.vault, or 


other place or building, with intent to ſteal, cut, or deſtroy any 
linen yarn, or any linen cloth, or any manufacture of linen yarn be. 


longing to any manufactory, or the looms, tools, or implement 


uſed therein; or ſhall wilfully or maliciouſly cut in pieces or deſtroy 
any ſuch goods, expoſed either to bleach or dry; he ſhall be 


guilty of felony without benefit of clergy. /. 16. 


EF 4. If any perſon ſhall cauſe any ſtamps to be af. 


Axing coun- fixed to any foreign linens imported, in imitation of 


terfeit jlamps on the ſtamps put on Scotch or Triſh linens; he ſhall 


linen cloth. forfeit 51. for each piece: Or if any perſon {hal 


expoſe or pack up for ſale any foreign linens (know 


ing them to be ſo ſtamped) as the manufaciure of Scotland or Ire. 


land; he ſhall forfeit the ſame, and alſo 51. for each piece. And 


if any peifon ſhall affix any counterfeit ſtamp on any linen of * 


manufaclur 
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LONDON. = 


manufacture of Great Britain or Ireland, in order to vend the fame 
as linens duly ſtamped; he ſhall forfeit 51. for each piece: And if 
any perſon ſhall expoſe or pack up for fale, any ſuch linens, know- 
ing them to be ſo ſſamped; he ſhall forfeit the ſame, and alſo 51. 
1 % m ] Or mw Co GE TE 

And one juſtice, may convitt the oſiender on the oath of one wit- 
neſs, and may grant his warrant for diſtreſs and ſale; and for want 
of ſufficient diſtreſs, any juſtice, on proof thereof made on oath by 
the perſon executing the warrant, may commit him to gaol for fix 
months, unleſs it be paid ſooner: Which penalty ſhall go to the in- 
former, deducting 28. in the pound to be paid to the conſtable who 
ſhall execute the warrant. . 2. 5 . 
5. By the 2) G. 3. c. 13. /. 23. Cambricks or 
French lavuns, legally imported, may be worn, uſed, Cambricks or 
or conſumed in Great Britan; or ſold, or expoſed French lawns 
to ſale therein, and thall not be ſubject to ſeizure may be imported 
or forfeiture; nor {hall the perſon who ſhall import, ard worn. 
wear, uſe, conſume, fell, or expoſe to fale t ge 
ſame, or have the ſame in his cuſtody or poſſeſſion, be liable to any 
penalty for ſack a.. 8 Dore ee reg 

And whereas-divers perſons may have incurred penalties, for of- 
fences committed againſt the laws prohibiting the importation of 
cambricks or French lawns, otherwiſe than by licence and for expor- 
tation, and prohibiting the wear or uſe thereof in this kingdom, by 
reaſon of having the ſame in their cuſtody or poſſeſſion for fale or 
* otherwiſe: It is enacted, that no perſon whatſoever (except thoſe & p x05. | 
under proſecution) ſhall- be proſecuted for any penalty incurred ben 
fore the 1oth day of May 1787, on account of their having had in — 
their cuſtody on poſſeſſion for ſale or otherwiſe any ſuch cambricks or 
„%% / 19.2 | | c 

6. By the 4G. 3. c. 37. and 7 G. 3. c. 43, there 
are divers regulations concerning the making and Cambricks and 
ſtamping cambricks and lawns made in England ; lawns made in 


ABS 


and if any perſon ſhall forge and counterfeit ſuch England. 
ſtamp, he ſhall be guilty of felony without benefit 
of clerg 7. | 
oh Ling, Burning of it. See Burning, 


> HERE are many acts of parliament relating to the caty of 
= London and other places within the bills of mortality, Which 

deing only local are not within the compaſs of this work; and which 
| WW ould require a diſtin volume of themſelves. Sir John Fielding, 1.5% 

his “ Extract of the penal laws relating to the peace and good or- 
der of the city of London, hath collected theſe partly, amongſt 
ocher more general laws, for the inſtruction of ignorant offenders, 
and admonition of the unwary. It would be a work ef further 

Ps | e leryice / 
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Neſorting to 


LORDS DA. 
ſervice to the metropolis, if ſome perſon would undertake à com- 


pleat collection and digeft of all the laws relating to the cities of 
London and Weſtminfler, and other places within the bills ; out of 


which might be ſelected again, ſuch only as concern the office of a 


1 of the peace in particular. 0 


LORDS,DAY. 


T's 


{hall reſort to their pariſh church or chapel 
church on the (or to ſome congregation of religious worſhip al- 
Lord's 4 lowed by the toleration a&t) on every Sunday; on 

pain of puniſhment by the cenfures of. the church, 
or or of forfeiting 18. to the poor for every offence. 1 El. c. 2. f. 14, 


To be levied by the chur chwardens by diſtreſs, by Warrant of il 


one e juſtice. | 4:56 4. 27, 29. 
. "Ting Names the firſt, in 1618, publicly de- 
Sports on the - clared to his ſubjects, in what was called the book 


: Lord's day. of ſports, theſe games following to be lawful, vis. 


dancing, archery, leaping, vaulting, maygames, 


py hitſun ales, and morris dances; and did command that no ſuch 


honeſt mirth or recreation ſhould be forbidden to his ſubjects. on 
Sunday after evening ſervice : But reftraining all recufants from this 
liberty; and commanding each pariſn to uſe thefe recreations by it- 
ſelf; and prokibiting all unlawful games, bear baiting, bull baiting, 
interludes, and bowling by the meaner ſort. Dalt. c. 46. 
After which it was enacted by the ſtatute of the 1 C. c. 1. that 


there ſhall be no concourſe of B out of their own Ferie on the 


Lord's day, for any ſport or paſtimes; nor any bear baiting, bull bait- 
ing, interludes, common plays, or other a uf. exerciles and paſ 


times uſed by any perſons within thar own” pariſhes; on pain that 


every offender, being convicted within a month after the offence, be- 
fore one juſtice on view, or confeſſion, or oath of one witneſs, ſhall 


forfeit for every offence 38. 4 d. to the poor, to be levied by the con- 


| Hable and churchwardens by diſtreſs; in default of diftr _ the party 


*P 107. 


0 be ſet publicly i in bac ſtocks for three hours. 


Within Zondon or Weſtminſter, or in the neigh- 


Plgees of enter- E thereof, any houſe opened upon the 


zalumeut on the Lord's day for public entertainment, amuſement, 


 Lord'saany. or debate, on religious or any other ſubjedds, and 


to which perſons fhall be admitted by the payment 


of money, or by tickets ſold for money, ſhall be deemed a diſorderly 


houſe; and the keeper thereof ſhall forfeit 2001. the perfon manag- 
ing or conducting the entertainment, or acting as chairman or mode- 
rator, 1001. and every door-keeper or ſervant who ſhall ® colle® 


money or deliver out tickets 501. to him who thall Tue. 21 G. 3: 


Co. | 
8 h 4 


f 


L perfons, ede a reaſonable excuſe, 
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LORD'S DAY, 


5 By the 1 J. c. 22. No  ſhoemater ſhall thew, 
to the intent to put to fale, any Ihozs, boots, buſ- 
kins, ſtartops, flippers, or pantofles, upon the 
Sunday; on pain of 38. 4d. a pair, and the value 
thereof: to be recovered at the aſſizes, ſeſſions, or 
leet; one third to the king, one third to him who 


Exerciſing 
worldly callings 
on the Lord's © 
day. 


z rag ſue, and one third to the town or lord of the leet. fo 28, 


1 59» 
| * by the 3 C. c. 1. No carrier 1 any horſe or horſes, nor 
Vaggonmen with any waggon or waggons, nor carmen with any cart 


Fe r N 
55 2 Fo " Ns. + 
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Or carts, nor wainmen with any wain or wains, nor drovers with 
any cattle, ſhall by themſelves, or any other, travel on the Lord's 

dav, on pain of 20 8.; or if any butcher, by himſelf, or any other for 
3 hin, with his privity and conſent, ſhall kill or {ell any victuals on 
dc Lord's day, he ſhall forfeit 6s. 8d. The conviction to be in fix 
months before one Juſtice, or mayor, on view, or confeſſion, or 


BS oath of two witneſſes; to be levied by the conſtable or churchwarden, 
oy diſtreſs; or to be recovered in any court of record, in any city or 
oon corporate, before the juſtices in ſeſſions; to be applied to the 
WS ſc of the poor, except that the juſtice may reward the informer 
or proſecutor with 8 of the forfeiture, not exceeding one third 


part. 


And by the 29 C 2. c. 5. It is further enn Ged. that no drover, 
orſe courſer, waggoner, butcher, hisler, or any of their ſervants, 
ball travel, or come to his inn or lodging on the Lord's day, on pain 


of 208. and in general, that no tradeſman, artificer, workman, la- 


| 8 Jou rer, or other perſon, ſhall do or exerciſe any worldly labour, bu- - 


ineſs or work of their ordinary calling on the Lord's day; (except 
Works of neceſſity and charity; and except dreſſing of meat in fami- 
ies, and dreſſing and ſelling of meat in inns, or cooks ſhops, or vic- 
Wtualling houſes, for ſuch as cannot otherwiſe be provided; and by 
le 9 Ann. c. 23: /. 20. except licenſed hackney coachmen and chair- 
nen within the bflls of mortality ;) on pain of every offender above 14 
ars of age forſeiting 5s. and alſo that no perſon ſhall publicly cry, 
lea forth, or expoſe lo fale, any wares, merchandizes, fruit, herbs, 
Woods or chattels whatſoever, on the Lord's day, (except crying and 


elling of milk, before nine in the morning and after four in the 


W100; and except mackarel, which may be fold on Sundays, be- 
hore or alter divine ſervice, b the 10 & 11 V. c. 24. f. 14.) on pain 
| forfeiting the ſame; and qalſo that no perſon” ſhall uſe, employ, 

7 travel on the Lord's day, with any boat, wherry, * hghter, or P 108. 
arge (unleſs allowed by a juſtice of peace, on extraordinary occa- 
hon; and except 40 watermen who may ply on the Thames on Sun- 
12 W. c. 21. 


las betwixt Vauxhall and Limehouſe, by the 11 


13.) on pain of 5s. and if any perlon offending in any of the pre- 
miles, ſhall thereof be convicted in ten days after the offence, before 


De juſtice, on view, or confeſlion, or oath of ane witneſs, the Juſ- 


ice ſhall give warrant to the coniables or churchwardens, to ſeize. 
ae goods cried, ſhewed forth, or put to ſale, and to ſell the ſame; 5 
My to levy the other forfeitures by diſtreſs; to the uſe of the poor, 

N. t thar t the juſtice may ont of Bie ſame reward the informer with \ 


V -1. III. | M 


7 


any 


E RD NN. 


any ſum not exceeding one third part. And for want of diſtreſs, the 
5 er {hall be bs publicly 1 in the ſtocks for two hours. 
By the 2 G. 3. c. 15. /h carriages ſhall be allowed to paß 
on Sundays and Pele wllether Len or returning empty. /. 5. 

E. 32 G. 2. K. and Cox. An information was moved for again 
a juſtice of the peace, for reſuſing to receive an information againf 
a baker, for exerciſing his trade cn a Sunday, contrary to the afore. 
ſaid ſtatute of the 20 C. 2.c. 7. On ſhewing cauſe, it appeared, 
that the charge againſt the baker was, not for baking bread, but far 
baking puddings, and ples, and other ſuch things for dinner. And 
the court were of opinion, that this was not an offence within the 
act; but falls within the exception of works of neceſſity and charity, 
and within the equity of the proviſo as being a cook's ſhop; then 
being the ſame reaſon that the baker ſhould bake for others, as that 
a cook thould roaft and boil for them + And it is better that one bake 
and his men ſhould ſtay at home, than many families and ſervants, 
And the rule to ſhew cauſe was diſcharged, with coſts. Burrow, 
1 „ . 

Z. 17. G. 3. Crepps and Pendel. The plaintiff was convided 
for ſelling ſmall hot loay es of bread on the ſame day, being Sunday, 
by four ſeparate convictions, in the Tum of 5 8. each. It was object 
ed, that there can be but one offence, attended with one ſingle pe 
nalty, on one and the fame day. By lord Mansfield : The true con. 
| ſtruction of the act is, exercifing his ordinary trade upon the Lond 
day, and that without any fraction of a day, hours, or minutes. k 
is one entire offence, whether longer or ſhorter in point of duration, 
or whether it conſiſt of one or a number of particular acts, makes no 
difference. The penalty incurred is 5s. There is no idea conveyed! 
by the act, that, if a taylor ſews on the Lord's day, every ſtitch hi 

takes is a ſeparate offence; or, if a ſhoemaker or carpenter work 
for different cuſtomers at different times on the ſame Sunday, the: 

| thoſe are ſo many ſeparate and diſtin offences. There can be but 
one intire offence, on one and the ſame day. And this is even! 
much ſtronger cafe than that upon the game laws. Killing a ſingt 
hare is an offence, but the killing of ten more in the ſame day wil 
not multiply the offence, or the Penalty impoſed by the ſtatute for 
killing one. Here, repeated offences are no: the object which the 
legiſlature had in view in making the Ratute; but ſingly, to puni 
a man for exercitng £ his ordinary calling ON the Lord's day. Cowper 
64 0. 
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Ts 5 By the 13 G. 3. c. 80. If any perſon ſhall 

Kitt g game o ON A Sunday, take, kill, or deſtroy, or ule all 
the Lord's day. | Pan dog. Inarc, net, or Other engine for taking 
Killing or deſtroyi ing, any hare, pheaiant, partridgs 

moor game, heath game, or grouſe; he ſhall, on conviction on i 
oath be once witnels before one juſtice, forfoit for the-firſt oflcnd 
not excceding 201. nor leſs than 10 l.; for the fecond offence, not ev 
301 30 l. nor leſs than 20 l.; for the third and every other of;end 
O l. to my recovered upon indictment at the fefions: as is let font 
Suk particularly under the titie Game. : 


* 


6. V 


LORD'S D Ax. 
6. No perion upon the Lord's day, ſuall ſerve 


ment, or decree (except in caſes of treaſon, felony, on the Lord's 
or breach of the peace), but the ſervice thereof day. 97 
all be void; and the perſon ſerving the ſame ſhall | 95 
be as liable to anſwer damages to the party grieved, as if he had 
done the ſame without any writ, proceſs, warrant, order, judg- 
ment; or decree, . 29 C. 2. fo 7 fe . | 

But this doth not extend to eccleſiaſtical proceſs, as citations, or 
excommunications. G7/. 271. | FM 


a Sunday, and he was juſtified by the court; who reſolved, that a 
warrant for the good behaviour is a warrant for the peace, and more; 
and that this ſtatute is to be favourably interpreted for the peace. 
PT E-ooS V 2 | 
£.26 G. 3. K. v. Myers. Er/itne had obtained a rule to ſhew 
cauſe why the defendant, who had been convicted in a penalty under 
the lottery act, and ſent to the houſe of correction for want of ſuffi- 
cient diſtreſs, ſhould not be diſcharged, becauſe he was apprehended on 
=. Sunday. Bearcroſt ſhewed cauſe: This is a commitment for a 
ching prohibited by act of parliament, it is indictable, and therefore 


like a warrant on an indictment, which may be executed on a Sunday : 
FA perſon may be taken on a Sunday upon an attachment for non-per- 


rule: Though the defendant might have been proſecuted in a crimi- 
ral manner on this act, yet this is a civil proceeding, and in the na- 
ture of a fl. fa. and on a return of zulla 5g the perfor 1s liable; 
bor firſt, a warrant is iſſued to ſeize the goods, and for want of diſ- 
reis, the perſon is taken. — Curia ady. vult. Afterwards Buller 
. able there 1s no caſe exactly in point. It is moſt ſimilar to an 

action for a penalty on the ſame ſtatute, and it is clear that upon ex- 
Fecucion in ſuch an action, the defendant could not have been taken 
on a Sunday. Thiis is to recover a penalty given by a ſtatute, and 
the effect is equally the ſame whether recovered before a juſtice, or in 


$2000; that might have been good law formerly, for then the court 
only looked to the contempt, but it has been ſettled of late years, 


nature of a civil action, This queſtion was much agitated ſome few 
years ago, when the court held, that the party being in cuſtody for 
W-2-payment of coſts, was entitled to be diſcharged under tlie Lord's 
act. Caſ. by Durnf. & Eaſt. 266. 2 | 
7. No hundred thall be anſwerable for any robo 
Pcry on the Lord's day: Nevertheleſs the inhabi- Robbery on the 
tants ſhall make hue and cry after the offenders, on, Lord's day. 
2611 of forfeiting to the king as much money as gs 


+ % 


1 


- 
* . 
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niglit have been recovered by the party robbed againſt the hundred, 


M 2 Warrant 


or execute any writ, proceſs, warrant, order, judg- Serving proceſs 


A juſtice iſſued a warrant to the conſtable, to make a perſon find 
ſureties for his good behawour : the conſtable executed the warrant on 


tormance of an award. I Ath. 58.— Erſkine in e 


u action: This is not- like the caſe. gf an attachment mentioned 


that an attachment for non- performance of an award, is only in the 


he had been robbed on any other day. 29 C. L. c. 7. . 5. 8 


— 


a conitructive breach of the peace; and then this * commitment is * P1110. 


LUNATICKS 


Warrant on the 3 C. c. 1. and 29 C. 2. c. J. tolevy 20s. on à carrier 
for 5 on the Lord's day; which ſame will do, mutatis 
mutandis, for the other penalties under this title, 


| To the conſtable of ——— in the ſaid county, and 
Weſtmorland, -| to the churchwardens of the pariſh of in 
| ( the {aid county, 5 


ORASMUCH asA. O. of i the county f 
| carrier, is duly convicted before me J. P. eſquire, one of his ma- 
jeſtvs Juſlices aſſigned to keep the peace in the ſaid county, and alſo to 
hear and determine divers felonies, treſpaſſes, and other miſdemeanors 


* PIII. in the ſaid county committed, & for that he the ſaid A. O. on the —: 


day of ——— tin the year of the reign of ———— being the Lord, 
day, commonly called Sunday, with his horſes into and through the 


aid pariſh of —— did travel, contrary to the ſtatutes in that coe 
m of 2.58. of lows 5 


made and provided, whereby he hath forfcited the ſu 
ul money of England; theſe are therefore to command von, forthwith 
to levy the [aid ſum of 20 8. by difl raining the goods and chattles of hin 
15 e, A. O. And if within the ſpace of five] days next after fu 
diſireſs by you taken, the ſaid ſum ſhall not be paid, together with the 
reaſonable charges of taking and keeping the ſame, that then you do ſell 
the faid goods and chattles ſo by You diſtrai ned, and out of the mone 
ariſing by ſuch ſale, that you do pay the ſum of 65. 8d. part of the ſait 
ſum of 208. to A. I. of — yeoman, who informed me of the ſui 
offence, and that you fee the remaining ſum of 135. 4d. employed to 
the uſe of the poor of your ſaid pariſh of ——— returning to him the 
ſaid A. O. the overplus upon demand, the reaſonable charges of taking, 
Keeping, and ſelling the ſaid di ſireſs, being firſt deducted. And you art 
to certify to me, with the return of this precept, what you ſhall haw 
done in the execution thereof. Herein fail you not. Given under my 
hand and ſeal at ju the ſaid county, the —— day of . 


Lotteries. See Gaming. 
Low wines, See Exciſe. 


LUNATICRS. 
. No N compos mentis is of four kinds; 


Tho Fuſt, Ideots; who are of 0» ſans me mor) 
ME, CET heir nativity, by a perpetual infirmity. 
from their nativity, by a perpetua ty. 
Secondiy, Thoſe that loſe their memory and underſtanding by the 
viiitation of God, as by ſickneſs, or other accident. | 
Thirdly, Lunaticks; who have ſometimes their underſtanding, 
and ſometimes not. TE 385 | 
Fourthly, Drunkards; who by their own vicious act for a time 
deprive themſelyes of their memory and undeiſtanding. 1 I. 
8 5 
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LUNATICKS. 


2. He who incites a madman to do a murder, 


or other * crime, is a principal offender, and as Troiting wah to XP x12. 


| W much puniſhable as if he Had done it himſelt. I commit a ertme. 
= av. 2. 

. But ideots and lunaticks, who are alles a 
natural diſability of diſtinguithing berween good 
and evil, are not puniſhable by any criminal proſe- 
cution. I Haw. 2. 

Yet drunkards ſhalt have no privilege by their want of ſound 


for criminal of- 
fences. 


mind; but Mall have the ſame judgment as if they were in their right | 


lenſes. 1 Inſt. 247. 1 Haw. 2. I H. H. 32. 
W 4 But if a perſon, who wants diſcretion, com- 
mit a treſpaſs againſt the perſon or poſſeſſion of ano- Puniſhable * 
ther; he ſhall be compelled in a civil action to give cicil e, 
ſatisfaction for the damage. 1 Faw. 2. 
5. If one who hath committed a capital ofience 
become x0» compos before conviction, he ſhall not 
be arraigned ; and if after conviction, he ſhall not 
be executed. Hals s Fl. 10. 1 Haw. 2. 
6. By the common law, if it be doubtful whe- 80 
cher a criminal, who at his trial in appearance is a Hor tried whe» 
lunatick, be ſuch in truth or not, it fall be tried ther he 7s non 
by an inqueſt of office, to be returned by the ſhe- compos. 
riff; and if it be found by them, that the party only 


compos before 
F 


feigns himſelf mad, and he ſtill refuſe to anſwer, he ſhall be dealt 


with as if he had confeſſed the indictment. 1 Haw. 2. 
7: An ideot cannot bring an appeal. x Haw, Whether he may 


162, ä bring an appeal. 

8. Neither can he be an approver; becauſe he „, „ WW 
can neither take the oath in that caſe required, nor INE Mey 
wage battle. 3 Inſt. 129. e an app1 wh 

= 9. Any perſon may juſtify confining and beating Fi 70 ee 
his friend being mad, in ſuch manner as is proper rtends reſ- 


in ſuch circumſtances. 1 Haw. 130. ea. ae 


10. By the 17 G. 2. c. 5. it is enacted, that 
whereas there are ſomerimes perſons, who by luna- e re- 
ey, or otherwiſe, are furiouily mad, or are fo far Haining him. 
difordered i in their ſenſes that they may be danger- 1 


ous to be permitted to go abroad, it ſhall therefore be lawful fie 


two or more juſtices where ſuch lunatick or mad perſon ſhall be 


tound, by warrant directed to the conftables, churchwardens, and 


overſeers of the place, or ſome of them, to cauſe ſuch perſon to be 
apprehended, and kept ſafely locked up in ſome ſecure place, within 


the county or precinct, as ſuch juſtices ſhall under their hands and 


leals direct and appoint, and (if ſuch juſtices find it neceſſary) to be 


there chained, if the ſettlement of ſuch perſon mall be within ſuch 


county or precinct. 
And if ſuch ſettlement ſhall not be there, then "9 perſon ſhall 


' Not pu gell 


Becoming non 


be ſent to his ſettlement by a yagrant PR (mutatis mutandis ) ; and 


_ Thall 


— — — 


LUNATICKS. 


*P 113. ſhall be locked up or chained by warrant * of two juſtices of i]. 


= 


county or precinet, to which ſuch perſon is ſo ſent, in manne; 

aforeſaid: OE, 1 5 
And the reaſonable charges of removing, and of keeping, main. 

taining, and curing ſuch perſons, during ſuch reſtraint (which ſhall 


be during ſuch time only as ſuch lunacy or madneſs ſhall continue) 
_ hall be ſatisfied and paid (ſuch charges being firſt proved upon oath) 
by order of two juſtices, directing the churchwardens or overſcers 


2 


where any goods, chattels, lands or tenements of ſuch perſon ſhal 


be, to ſeize and ſell ſo much of the goods and chattels, or receive ſo 
much of the annual rents of the lands, as is neceſſary to pay the 
ſame; and to account for what is ſo ſeized, ſold, or received, to the 


next quarter ſeſſions: But if ſuch perſon hath not an eſtate to ſatisfy 
the ſame, over and above what ſhall be ſufficient to maintain his fa- | 
mily, then ſuch charges ſhall be paid by the pariſh, town, or place | 3 
to which ſuch perſon belongs, by order of two juſtices, directed to 


the churchwardens or overſeers for that purpoſe. /. 20. 


Provided that any perſon aggrieved by any act of ſuch juſtices ou 


of ſeſſions may appcal to the next ſeſſions, giving reaſonable notice; 
whoſe order therein ſhall be final. /. 26, 5 „ 
But nothing herein ſhall reftrain or abridge the power of the king, 


or lord chancellor; nor ſhall. reſtrain or prevent any friend from 


taking them under their own care and protection. /. 21. 
11. By the 14 G. 3. c. 49. (which is enacted to 
Houſes for re- be in force for 5 years, and by the 19 G. 3. c. 15, 
ception of luna- is continued for 7 years further, and by 26 G. 3. 
tzcks to be licen- c. 91. made perpetual) No pexſon, on pain of 500ʃ. 


fed. © {hall entertain or confine, in any houſe kept for the 


| reception of lunaticks, more than one lunatick at 
one time, without a licence to be granted yearly by the college of 


phyſicians within London and Weſtminſter and ſeven miles thereof 
and within the county of Middle ſex, and elſewhere þy-the juſtices in 


ſeihons. _ 
King the guar- 
dian of luna- 
UiCks. 


12, The king is the general guardian of ideots 
and lunaticks. 17 Ed. 2. ft. 1. c. 9, 10. 


J hether he may . 3. A perſon of non ſane memory ſhall not avoid 


avoid his own. his own act, by reaſon of this defect ; but his heir 


P", or executor may. 4 Co. Beverly's caſe. 
5 14. If an ideot, or a lunatick not being in a lucid 
Whether he may interval, takes a wife, the marriage is void; for 


= conſent to mar- conlent is neceſlary to make a marriage effectua], 


riage. and neither of them is capable of conſenting to any 
thing. But as it might be diſſicult to prove the ex- 


g | act ſtate of the party's mind at the actual celebration of the nuptials, 
| *P x1. therefore it is provided * by the 15 G. 2. c. 30. that the marriage of 


lunaticks and perſons under phrenzies (if found lunaticks under a 

commiſſion, or committed to the care of truſtees by any act of pailla- 

ment) before they are declared of ſound mind by the lord chancellor, 

the majority of ſuch truſtees, ſhall be totally void. 1 Blzck. 430 
e | I 5+ 


A D DE R. 

0 Ng 3 In what man-. 

15. A lunatick may ſurrender a leaſe in the court uy ae th dl I 
o Logs. r in order to renew the cepts r . 

5 15 of leaſes. 
Alſo, by direction of the lord chancellor, he may accept a ſurren- 
der of ſuch leaſe, and execute a new one. 11 G. 3. c. 20. 

16. To make a will, it is not ſuffictent that the 
teſtator have memory to anſwer to familiar and / hether he may 
uſual queſtions, but he ought to have a diſpoſing make a will. © 
memory, ſo as to be able to make a diſpoſition — | 
of his eftate, with underſtanding and reaſon. 6 Co. 23. 


15 2 N 
0 I. any perſon ſhall ſteal and take away, or wilfully and malici- 

TI oully pull up or deſtroy any madder roots; and ſhall be convicted 
thereof before one juſtice, by confeſſion or oath of one witneſs; he 
ſhall, for the firſt offence, pay to the owner ſuch ſatisfaction for da- 
mages and in ſuch time as the juſtice ſhall appoint, and moreover 
ſhall pay down upon the conviction to the overſeer for the uſe of the 
poor ſuch Tum, not exceeding 108. as to the juſtice ſhall ſeem meet; : 
and if he ſhall not make ſuch recompence, and alſo pay ſuch ſum to 

the uſe of the poor, the ſaid juſtice ſhall commit him to the houſe of 
correction for any ſpace not excceding one month, or may order him 
do be whipped by the conſtable or other officer, as to the ſaid juſtice 
all ſeem meet: and for the ſecond offence, ſhall by ſuch juſtice be 
committed to the houſe of correction for three months. Proſecution 

to be commenced within thirty days. 31 G. 2. c. 35. f. 5, 6. 


Madmen. See Lunaticks. 
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| M AIM is ſuch a hurt of any part of a man's body, whereby 
1 he is rendered leſs able in fighting, either to defend himſelf, 


or annoy his adverſary. 1 Haw. I11. | „ Fs 
2. For the members of every ſubje& are under the ſafeguard and 

protection of the law, to the end a man may ſerve his king.and coun- 

ty, when oecaſicn ſhall be offered; and therefore a perſon who 


maims himſelf, that he may have the more colour to beg, may be in- 


5 


dieted and fined. 1 Inf. 127. 
Ind by the like reaſon, a perſon who diſables himſelf, that he 
may not be impreſſed for a ſoldier. _ „ 58 is 
„ - TAs cutting off, or diſabling, or weakening a man's hand or 
boger, or ſtriking out his eye, or foretooth, or caitrating him, are 


ſaid 


8 M 41M. 


ſaid to be maims, but the cutting off his ear, or noſe, were not ef. 
teemed maims at the common law, becauſe they do not weaken but 
only disfigure him. 1 Haro. 111, 11% 

4. It is ſaid, that anciently caſtration was pubithed with death: 
and other maims with the lois of member for member: but after. 
wards no mim was puniſhed in any caſe with the loſs of life cr 
member, but only with fine and impriſonment. 1 Haw. 111, 112. 

But now by the 22 &23 C. 2. c. I. (which is. called the Coventry. 

act, becaule it was made 85 the occaſion of Sir John Coventry's being 
adnulted in the ſtreet, and his noſe {lit) If any perſon, on purpoſe, 


and of malice forethought, and by laying in wait, ſhall unlawfully 


cut gut us diſable the tongue, put out an eye, flit the noſe, cut of 1 
noſe or 1:7, or cut off or diſable any limb or member of any ſubj:&, 
with intention in fo doing to maim or disfigure him; the perſon fh 

ofendino, his counſelors, aiders, and abettors (knowing of and 


Privy to d offence) ſhall be guilty of felony without benefit of cler- 


=P 4 15. 


gy; but not to work corruption of blood. | 

5. If a man attack another with intent to murder him, and he 
does not murder, but only maim him; the offence is nevertheleß 
within the ſtatute. 1 Haw. 112. 

The caſe was, one Mr. Cote a gentleman of Suffolk, and one 


Woodburn a labourer, were indicted, in 1722, Coke for hiring and 


abetting Woodburn, and IWeodburn for the actual fact of llitting the 


noſe of Mr. Crifpe. The murder of Criſpe was intended, and he was 
left for dead, being terribly hacked and disfigured with a hedge bill; 


but he recovered. Now. the bare intent to murder is no felony: but 
to disfigure, with an intent to dishgure, is made ſo by * this ſtatute; 


on which they were therefore indicted. And Coke reſted his deſence 


on this point, that:the affault was not committed with an intent 


fa disſigure, but with an intent to murder, and therefore not within 
the ftatute. But the court held, that if a man attack another to 


murder him with ſuch an inſtrument as a hedge bill, which cannot 
but indanger the disfiguring him; and in ſuch attack happens not to 
kill, but only to disfpure him; he may be indicted on this ſtatute: 


anc di it ſhall be left to the jury whether it was not a delign to murder 


by disfiguring, and conſequently a malicious intent to "disfigure as 
well as to murder. Accordingly the jury found them guilty of fuch 


previous intent to disfigure, in order to etfeet their principal intent 
to murder. And. they were both ee and executed. 4 Black. 


mw 
IE the maim comes not kia any of the deſeriptions in the 

iQ, yet it is indictable at the common law, and may be puniſhed 
8 tine and impriſonment: Or an appeal may be brought for it at the 


common law; in which the paity injured ſhall recover his damages: 


or he may bring an aciion of trefpals ; which kind of action hath 
now generally ſucceeded, | into the place of appcals in imaller ottcncrs 

Ot! d CapHtat. 2 Ha. 157 169. | 
It doth not RO that in maimiog there may be acceſfarics aircr 

the fact. 2 Haw. 311. 
For maiming of cattle, ſee title Cal!le. 
Mainprize. Sec Bail. 
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MAINTENANCE. 


B UYIN G of titles ak not to this place, but i is treated of 
under a title of its own. 


I, Of maintenance m general. 
II. Of champerty in particular. 
III. Of embracery 1 in Particular. 


1. Of lee in general. by 
: Concerning which 1 will ſhew, 


1. * it 15. 


Hot 1 by the common law. 
iii. How by latute. 


* i. What 11 is. : | : : *P1 17. 
1. Maintenance (manu tenere) is an unlawful raking i in hand or 


upholding of quarrels or futts, to the diſturbance or hindrance i com- 
mon riglit. 1 Haw. 249- 


2. And it is twofold : 


One in the country; as where one / affiſts. another | in his protenſions 
to certain lands, by taking or holding the poſſeſſion of them for him 
by force or ſubtilty; or where one ftirs-up quprrels, and ſuits in the 
country, in relation to matters wherein he is no way concerned: 
And this kind of maintenance is puniſhable at the king's ſuit by fine 
and impriſonment, whether the matter in diſpute any way depended 
in plea or not; but it is {aid not to be actionable. 1 Haw. 249. 
Another in the courts e F jujirce ; where one officiouſly intermeddles 
io 2 ſuit depending in any fuch court, which no way belongs to him, 
by aſſiſting either party with money or otherwiſe, 1 in the profecution 
or defence of any ſuch ſuit. 1 Haw. 249. | 
3. Of this ſecond kind of maintenance, there are hoes ſpeeĩes; 3 

Firſt, where one maintains another, without any contract to have 
part of the thing i in ſult; which generally goes under the common 
name of maintenance. 


Secondly, where one las one fide to have part of es thing 
in ſuit; which is called champerty. 


Thirdly, where one laboureth a jury; which i is called embravery. 

Haro 249. 

4. But it ſeemeth to be agreed, that wherever any perſouls claim à 

common intereſt in the ſame thing, as in a way, churchyard, or com- 
mon, by the ſame title, they may maintain one another 1 in a ſuit re- 
lating to the ſame. 1 Haw. 222. 

5. Alſo, that whoever is any way of kin or r affinity to the party, 
may counſel and aſſiſt him, but that he cannot juſtify thelaying out 
any of his own money in the cauſe unleſs he be either father, or ſon, 
or heir apparent. 1 Haw. 252. > 

6. Alfo, that t any one in charity may lawfully give money to a Pry 
man, to enable him to carry on his ſuit. 1 Haw. 2533» * . | 

Vo. Ill. Fe N . HOW 


*P118. 


ii 


action of maintenance at the ſuit of the party grieved, wherein they 


| a quarrels, nor 1 in the country, to the diſturbance of the 


for gift, promiſe, amity, favour, doubt, fear, ucr other couſe, in di 


by maintenance in the Country, nor eſewhere, on pain, if he is a great 


: ranſom at the king's will. 


ance or hindrance of juſtice ; on pain of 10 l. ad to the ting, and haf 


ſtatute, it is not ſufficient to ſay, that the defendant maintained the 
party, without adding that he did it unlawfully. 1 Haw. 256. 


judged, that maintenance of a ſuit in a ſpiritual court, is neither 
within this nor any other ſtatute. eee en maintenance. 1 2900 
20675: - 


MAINTENANCE. 
ii. How puniſnable by the common lazy. 


It ſeemeth that all maintenance is not only ma lum prohilitum \y 
ſtatute, but is alſo malum 21 je, and ſtriètly prohibited by the com- 
mon law, 2s having a manilelt “ tendency to oppreflion ; and there. 
fore it is faid, that all offenders of this kind are not only liable to an 


ſhall render ſuch damages as ſhall be anſwerable to the injury done 
to the plaintiff, but alſo that they may be indicted as offenders again 
public juſtice, and adjudged thereupon to ſuch fine and impriſon- 
ment as ſhall be agreeable to the circumſtances of the offence. Alf 
it ſeemeth, that a court of record may commit a man for an act af 
maintenance done in che face of the cour t. 2 Tnjl. 212. 1 Haw, 
25 | | | 
5 iii. How by ale 


1. By the 1 Ed. z. ft. 2. c. 14. No perſon ſhall take upon him H 
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common law. 
28. And by the 20 Ed. 3 3. c. 4. None ſhall take in hand quarrel 
other than their own, nor the ſame maintain, by them nor by other, 


turbance of law, and hindrance of right. 


3. And by the 1 Ra Ci 4. None hall 6 ſuſtain any 9555 


Meer, as the king by advice of the lords ſhall ordain; if he is a leſſer 
officer, he ſhall forfeit his office, and be impriſoned and ranſomed ai 
the king's will; and all other. prrjons, on 880 of impriſonment, 40 


4. And by the 32.H. 8. c. 9. No perſe 751 ; ſhall unlawfully miaintain 
orrocure any unlawful maintenance, in any action, demand, or con- 
plaint, in any court having g power to hold plea of lands; nor hall 1. 
lawfully retain any perſon for maintenance of any plea, to the di ſlurl. 


to ham that ſhall ſue within one year. 
Unlacefully maintain] It feemeth that in an in, Ormation on this 


Having power to hold plea of lands] It is ſaid to have been ad- 


To hold plea) it hath been holden that in an information on this 
ſtatute, it is neceflary to ſhew, that a plea. was depending; and 
therefore that it is not ſafficient to fay that a bill was extitbitcd. 
Haro. 250. | 


- 


f u. Of champerty in 5 


. What ii is. 
71. How puniſhable by the common Tar. 


741. Loe. a He 1 He, 


MAINTENANCE. 
i. What it is. 


Champerty (from campi parte) is the unlawful maintenance of a 
ſuit, in conſideration of fome bargain to have part cf the lands or ing 
fr diſpute, or part of the gains. 1 Haw. 156. 33 Ed. 1. ſt. = 
Every champerty 18 maintenance, but every maintenance is not 
champerty; for champerty is but a-ſpectes of eee en is 
the genus. 2 Int. 208. | 8 


. How puniſtab by the common "RE? Miko 
; wy Br Pa 
chhngeny was an offence at the common 1 5 and as uch is pu- 
85 niſhable 1 in like manner as hath 1855 ee in eating or mainte- 
7 nance i in 2 egal. 21 208. 


1. Howto by flatute. 


= 1. B the 3 Ed. 1. c. 25. No officer of the | i 2, 1 lunch nor by 
other, hall maintain pleas, ſuits, or other matters hanging i in the king's. 
Courts, for lands, tenements, or other things, for to have part or profit 
ereof, by covenant made between them ; 3 an he that doth Mal be Pu- 
ſſied at the king's pleaſure. 
= By covenant made! That is, by ent aue by word or writ- 
ing; for albeit in the common ſenſe, a covenant is taken for an 
ereement by writing, yet in a larger ſenſe it is taken (as it is here) 
Wor an agreement by, writing or by word. 2 I.. 209. 
W 2. And by the 28 Eg. 1.c. 11. No perfon whatſoever, ſor to have 
Wart of the fig, in plea, ſhall take upon him the buſineſs that is in ſuit, 
or /hall any upon ſuch covenant give up his right to another; on pain 
Phat the taker ſhall forfeit to the king the value of the part he hath pur- 
haſed for ſuch maintenance. But no perſon [hall be prohibited hereby 
bo have counſel of pleaders, or of men learned i in the law, for b fee ; ; 
pr of his parents and nextfriends. | | 
3- And by the 33 Ed. 1. ft. 3. Any perſon who ſhall take for P37 PR 
lenance, or the like bargain, any ſuit or plea againſt another; he, aud 
iſo they who conſent thereunto, ſhall be impriſoned. three Fears, and 
ake fine at thy king's . 

4. And by the 1 R. 2. c. 9. A Noe! of lands, or gift of cools; 8 
or maintenance, ſhall be void, and the perſon * difſeiſed ſhall recover * P 120, 
e lands againſt the firſt diſſciſors, with double damages, without hav- 

#8 any regard to fuch alienations, 

"Shall be void] But it is ſaid that it ſhall only be void with regard 
33 that hath right, and not between the feofſer and teoffee. * 
uſt. 369. - | 
5. And by the 31 El. c. f. The PIN 8 may be bi! in 
2 county, af the "pleaſure of the informer. . 4. 


III. Of embracery in particular. 


. What it 15. 5 

How piniſhable by the common lay. 
ji How. by ſlatute. | DRE 
N 2 | . H hat 


» 


fz. 


＋ 


offender either to an indiment or action, in« the ſame manner as al 


pain of 10 l. half to the hing, 


MAINTENANCE. 
. What it is. 


1. It ſeems clear, that any attempt whatſoever to corrupt, or in. 
ence, or inſiruct a jury, or any way to incline them to be more favour- 
ble to the one fade than to the other, by money, promiſes, letters, threats, 
or perſuaſions, is a proper act of embracery, whether the jury on whon 
ſuch attempt is made give any verdict or not, or Whether the verdig 
oiven be true or falſe, 1 Haw. 259. 

2. And the law ſo far abliors all corruption of this kind, that it 
prohibits every thing which has the leaft tendency to it, what ſpeci. 
ous pretence ſoever it may be covered with, and therefore it will ng 
ſuffer a mere ſtranger ſo much as to labour à juror to appear and ab 
according to his conſcience, 1 Haw. 259. ; 

3. But any perſon who may juſtify any ctheg ad of maintenance, i 
may ſafely labour a juror to appear and give a verdict according tv M 
his conſcience but -no one whatſoever can Juſtify the labouring: * 
juror not to appear, I Hara. 260. br 


. . How puniſhab le by the common law. 
There is no doubt, but that e of this kind, do ſubjedt the 


other kinds of unlawful maintenance do by the common law. 
Haw, 269, ; | 


127. How by flature. 5 


No 7 on ſhall embrace any Jurors 01 


Ty By ; 
and ha 2 to kim that [hall ſue within 6 


the 32 H. 8. c. - 9 
year. f. 3, 6. 

* 2. And by the 38 Ed. 3. ſt. 1. c. 12. "2 a juror ſhall tak 
any thing to give his . both he, and the embrgcer, ſhall forfei 
ten ae, as much, half to the king, and half to him that ſhall ſue. 

Upon which ſtatute 1 15 founded the writ of Decies tantum. 


1 


Indietment for maintenance, 


Tx E 15 rors 5 for our lord the king upon their oath. 1 eſent, that 4 

ate of of in the count) afs; efaid, yeoman, on the — 
day of in the - e, of the reigu of — force and 
arms at aforeſaid, in the county afareſaid, did unjuſtly and 
untlary 20% maintain and uphold a certain ſud? which was then dt 
pending in the court of our ſaid lord the king, before {he king himſeh, 
beteeen A. P. plaintiff and A. D. defendant, in a plea of debt, on itt 
vehalf of the ſaid A. P. againſt the ſaid A. D. contrary to the form of the 
ſlatelle iy ſuch caſe made and provided, and to the manifeſt hindrand 
and diſturbance of juſtice, and in contempt of our ſaid lord the king 
and to ihe great damage of the jaid A. D. and agarnft the peage of our 
Jaid lord the ing, his Crown and dignity. 


Malt, See Exciſe. 


MAN 


. DVthe 5 G. 3. c. 26. For the ſum of 70, oool. 
+ B paid to John duke of Athol and Charlotte Purchaſe of the 
lis wife, baroneſs Strange, the iſland, caſtle, pele, I/le of Man. 
od lorddup of Man, and all the iſlands and lord- e 
ſhips thereunto appertaining, with all rights, juriſdictions, and in- 
tereſts in and over the ſame, are veſted unalicnably in the crown; re- 
WY {crying to the ſaid duke and ducheſs their landed property, with. all 
WS their rights in and over the foil as lords of the manor, with: all courts 
baron, rents, fervices, and athes incidents to ſuch courts, belonging, 
WS waſtes, commons, and other lands, inland waters, fiſheries, wills, 
mines, minerals, quarries, waifs, eſtrays, deadands, wrecks, toge- 
cer with the patronage of the biſhopxick,. and of the other eccleſi- 
e eee to which at the time of the ſaid purghaſe they were 
intitled. | 3 VERT 


os 


In purſuance whereof, divers regulations were made by ſeveral 
ſtatutes, reſpecting the trade and manufactures of the ſaid wand, and 
for preventing the clandeſtine exportation of goods from thence into 
this kingdom, which was the grievance intended io be remedied by 
the faid purchaſe. Particularlr.  _ 
2. By the 5 G. 3. c. 39. Power is given to the 
officers of the cuſtoms and exciſe, to viſit and ſearch. gets oſs 
ſhips and veffels, in any harbour or other place be- * cats; $M 
blonęing to the {aid illand, and to feize contraband rf Ae 
Loods there, as they may do in Great Britin. 
3. And for the better defraying the expences of „ 
government, the former duties upon importation Duiles on goods 
and exportation ſhall ceaſe, and other duties are imported there. 
laid inſtead thereof; particularly, for every gallon | 


The ſame made *P122, | 


of Britith ſpirits imported from England ſhall be paid 18. of ram 28. 
pound of bohea tea 18. green tea 18, 6d. coffee 9d. tobacco 3d. 
chaldron of coals 3d. hemp, iron, deal boards, and timber im ported 3 
from foreign parts 10 l. per centum ad va lorem, ton of French wine 
21. all other ſorts of wine 41. 7 G. 3. c. 45. 20 G. 3. c. 42. 1 
4. And the commiſſioners of the cuſtoms may 
grant licences (to continue in force for 30 days) to Reftrifion of 
export from England, into the port of Nouglaſs the quantities of 
only, not exceeding 40,000 gallons of Britiſh ſpi- goods to be im- 
rits, 30,000 gallons of rum (and from Scotland ported, ©” 
10,c00 gallons of rum), 20,000 pounds weight of -- 
bohea tea, 5,000 pounds weight of green tea, 5,000 pounds weight 
of coffee, and 120,000 paunds weight of tobacco, in ene year. "op 
N. 3. c. 45» 20 G.'3- c. 42. „ A ot . 
5. Flax or flax ſeed, raw or brown linen yarn, _ 
| wood aſhes, and weed aſhes, fiſh and fleſh of all Mat gaods may 
torts, and any fort of corn or grain, may be im- beimported duty © * 
ported duty free from any place except from Great free. 
| B:itain only; and from Great Britain or Ireland any . 
white or brown linen cloth, hemp, or hemp ſeed, horſes and black 
cattle, utenfils for manufacture, fiſheries or agriculture, bricks and 
tiles, young trees, ſea ſhells, lime, ſoapers waſte, packthread, and 
{mal} cordage for nets ; and from Great Biitain, falt, boards, timber, 
| | / - hoops, 


/ 


| ſorts of wood called lumber. 7 G. 3. c. 45. 


Great Britain. 7. G. 3. c. 45. 


factures made there of hemp or flax, not being the produce of the 
ſaid iſland. —And the bounties on exportation of Britiſh and Iriſh 


*P 4123: 


Di ſillery pro- be carried on in the ſaid iſland, on pain of forfei- 


each); and no wine ſhall be there imported or carried coaſtwiſe, in 
any thip leſs than 100 tons burden (except herring vellcls trading to 
Madeira and the Mediterranean, of not leſs than 70 tons, 20 G. 3. 


of the 1 and veſſel. Ja * 39. 


1ation, or inferior court of judicature, requiring them to do ſome 


dial nature; and may be iſſued in ſome caſes where the injured } party 


of admiſſion or reſtitution to an office; but it iſſues in all cafes where 


MANDAMUS. 


7 


hoops, iron in rods or bars, cotton, indico, naval flores, and Al 


6. The inhabitants of the ſaid iſland may expon 
Goods exported into Great Britain, beſtials, or any goods of the 
duty free. | | produce and manufacture of the ſaid il Rand (except 

as above excepted, and except woollen manufac. 
tures, beer, /and ale); without paying any auty for the ſame, other 
than is paid for the like in Great Britain. But this not to extend to 
give liberty to import into Great Britain from the ſaid ifland any 
goods of the growth or produce of any foreign nation, which may be 
in part, or fully rene wan in the ſaid iſland; except linen manu- 


linens ſhall be allowed on the like ſpecies of linen made in the iſle 
of * Man, imported into and exported from Great Britain. 5 G. 8 
Co 43+ 
7. No tea, brandy, ſtrong waters or ſpirits, cot- 
What goods may fee, chocolate, tobacco, glass, coals, ſilks, or falt, 
not be exported. ſhall be exported from the ſaid iſland, on pain of 
forfeiture, together with the veſſel. And no wool, 
woollen or bay yam, or live ſheep, ſhall be ee except to 


8. No diſtillery of low wines or other ſ pirits ſhall 


bibited. ture, of 200 J. with the materials and utenſils. 7 
S. 3. c. 43. 

9. No ſpirits ſhall be expor ted from e nor 

ge of veſſels. carried een there, in any ſhip or veſlel leſs 

than 100 tons burden, nor in any caſk under 60 

gallons (except for the uſe of the ſeamen not exceeding two gallons 


c. 42.), nor in any caſk leſs than 2 5 g gallons ; on pain of forfeiture 


MANDAMUS. 


ANDAMUS is a command iſſuing | in the king's name out 
of the court of King's Bench, directed to apy perſon, corpo- 


particular thing therein ſpecified, which appertains to their office 
and duty. It is a high prerogative writ, of a moſt extenſively reme- 


hath alſo another (but more tedious) method of redreſs, as in the caſe 
the party hath a right to have any thing done, and hath no other ſpe- 


ciie Means of compelling ts performance. F 
A ma uda mus 


MARRIAGE * 


Amandamus therefore lies, to compel the admiſſion or reſtoration 
of the party applying, to any office or franchiſe of a public nature; 
and more particularly, it iſſues to the judges of any inferior court, 
commanding them to do juſtice according to the powers of their 
office, whenever the ſame is delayed. IE OT 
This writ is grounded on a ſuggeſtion, by the oath of the party 
injured, of his own right, and of the denial of Juſtice by the court 


1 


or perſon complained of: whereupon, * in order more fully to ſa- *P 144. 
WS tity che court that there is a probable ground for ſuch interpoſition, Wn 
a rule is made (except in ſome general caſes, where the probable. 
ground is manifeſt) directing the party complained of, to ſhew cauſe 
why a writ of mandamus ſhould not iſſue. And if he ſhews no ſuffi- 
W cient cauſe, the writ itſelf is iſſued, at firft in the alternative, either 
W to do thus, or ſignify ſome reaſon to the contrary. To which, a 
return or anſwer muſt be made at a certain dc. 
And if the inferior judge or other perſon to whom the writ is di- 
rected, returns or ſignifies an inſufficient reaſon, then there iſſues 
in the ſecond place a peremptory mandamus, to do the thing abſo- 
lutely ; to which no other return will be admitted, but a certificate 
of perfect obedience and due execution of the writ. 
If the inferior judge or other perſon makes no return, or fails in his 
reſpect and obedience, he is puniſhable for his contempt by attach- 
ments J 8 8 
But if he, at the firſt, returns a ſuſſicient cauſe, although it ſhould 
be falſe in fact, the court of King's Bench will not try the truth of 
the fact upon affidavits ; but will for the preſent proceed no further 
on the mandamus. But then the party injured may have an action © 
againſt him for his falſe return, and (if found to be falſe by the jury) * 
ſhall recover damages equivalent to the injury ſuſtained; together 
750 a peremptory mandamus to the defendant to do his duty. 3 
ack. 110. | 3 


Manſlaughter. See Homicide. 


' MARRIAGE 
Y the 26 G. 2. c. 33. If any perſon ſhall ſolemnize matrimony _ 
Dͤ in any other place than a church or public chapel (unleſs by 
pecial licence from the archbiſhop of Canterbury ;) or without pub- 
Wi cation of banns, or licence, in a church or chapel; he ſhall (on pro- 
xcution in three years) be adjudged guilty of felony, and tranfported 
. for 14 years; and the marriage thall be void. J. 8, 9. But not 
to extend to Scotland, nor to the marriages of quakers, or jews. 
„ 38. | 1 | | Ep 
And if any perſon ſhall knowingly and wilfully inſert, or cauſe to 
e laferted, in the regiſter book, any falſe entry of any matter or 7 
ning relating to any marriage; or fallly * make, alter, forge, or FP 12 5. 
ounterteit, any ſuch entry in the regiſter, or any marriage licence, 
7 cauſe the ſame to be done, or aſſent thereunto, or utter as true 


. 


MEDICINES: 


any ſuch falſified regiſter or copy thereof, or a ſuch forged licence: 
he ſhall be guilty of felony without benefit of clergy. J. 16. 

For other matters relating to this title, fee Polygamy, and Settle. 
ment by Marriage; in the title Poor; and ſtamp duty on Marriages, 
in the title Sas. 5 f Fs 
Maſter. See Servant, Apprentice. 
Meaſures. See Weights. 


MED 101 N E S. 
3 the 25 G. 3. c. 59. Every perſon uttering 
or vending any drugs, oils, waters, ellences 
tinctures, powders, or other preparations or com- 
8 whatſoever, uſed or applied, externally or internally, as 
medicines for the human body, {abject to the duties hereafter men- 
tioned, ſhall take out a licence from the ftamp officers ; for which 
ſhall be paid, if in London, or within the limits of the penny poſt, 
208. elſewhere 5s. And the ſame fhall be 35 7 Ys ten 
days at leaſt before the end of the year. f. 5, 6 
And if any perſon ſhall utter, vend, or Capel.” to ſale any ſuch 
oY or medicines without R ſuch licence he {hall Forte 51, 
+ / 
- And upon every packet, box, bottle, phial, or 
Duty on medi- other incloſure, containing any ſuch drugs or medi- 
cines. cines as aforeſaid, to be uſed as aforetaid, which 
ſhall'be uttered or vended, ſhall be charged a ftamp 
duty, according to the rates following: (that is to ſay) where the 
contents ſhall not exceed the value of - s. ſhall be charged a duty of 
1d. h.—above 18. and not exceeding 28. 6d. a duty of 3 4.—abore 
28. 6d. and under 5s. a duty of 6d,—of 58. value and upwards4 
duty of 18s. % 2. 
The ſaid duties to be under the management of 1 the commiſſiones 
of the ſtamp duties. /. 6. 
Provided that the ſame ſhall not extend to any 
Exceptions. drugs named or contained in either of the books 0 
rates, (that is to ſay) the book of rates ſubſcribe 
by Sir Harboitle Grim ſione Bart. and referred to by 12 C. 2. c. 4. and 
an additional book of rates ſigned by 35 Right Honourable * euch 
Compton, and referred ih & & © of A 
Nor to any motioned drug which ſhall be vende 
Drugs ſold en- entire, without any mixture or compoſition wil 
tire. any other drug or ingredient, by any ſurgeon, aps 
thecary, chymiſt, or druggiſt who hath ſerved a fe. 
gular apprenticeſhip, or who hath ſerved as a ſurgeon in the nai} 
or army, or by any other perſon licenſed as aforeſaid: but all {uch 
drug may be uttered and vended by a any ſuch perſons, freed fion 
| tae 14:0 duties. 7. 3» | 


Licence. | 


Provide 


MEDICINES. 


Provided alſo, that nothing herein ſhall extend | 

to charge any mixture, compolition, or preparation Mixtures the ' 
whatſoever, uttered or vended by any ſuch ſurgeon, qualities where- 
apothecary, chymiſt, or druggiſt, or by any perſon of are known. 
who hath ſerved as a ſurgeon in the navy or army, | 

the different properties and efficacies whereof are known and ap- 
proved; and wherein the perſon compounding or vending the ſame, 
hath not, nor claims to have, any ſecret, or unknown art for the 


the authority of letters patent; nor waich are advertiſed or recom- 
mended by the makers or venders thereof, as noſtrums, or propri- 
etary medicines, or as ſpecificks for prevention or cure of any diſ- 


temper or complaints. . 4. 
And every perion making, preparing, or vend- 
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ſhall fend to the ſaid commiſſioners, or officers ap- be ſent to the 
pointed by them for that purpoſe, paper covers, commiſſioners, 


wrappers, or labels, made for incloſing ſuch medi- to be flamped. 


cines, With his name, and any other particular 


and delivered back as occaſion may require: and every ſuch packet, 
box, bottle, phial, or other inclotufe containing any ſuch medicine, 
WT {hall have ſuch ſtamped cover fixed thereto, in ſuch manner as the 


pole to ſale any ſuch medicine, without having ſuch cover afſfixed 
thereto, ſtamped as aforeſaid ; or if the ſame thall be ſtamped with 


| every ſuch packet, box, bottle, or phial. /. 9, 10. 
And whoever ſhall bring to the head office of 


as aforeſaid, the duties whereof ſhall amount to ten prompt pay- 
pounds or upwards, ſhall have an allowance, upon ment. 
W/cſent payment of the ſaid duty, after the rate of 
dred per annum. /. „ =. „ 

Hany perſon ſhall fraudulently take off any mark 

phial, alter * the fame hath been ſold; or affixed dulently uſing 
e any ſuch packet, box, bottle, or phial, any co- covers. 
ver, the fame having been before uſed; or {hall buy 


with ſoch fraudulent cover affixed thereto; he ſhall forfeit 101. : And 
either buyer or ſeller informing againlt the other ſhall be indemnified, 


as any other informer.” /. 11, 12, 13. 


mixing thereof, nor to the preparing or vending ſuch medicine by 


ing ſuch medicines ſubject to the duties aforeſaid, Covers, &. 10 


word or thing printed thereon, to denote the value at which the 
lame is 1atended to be ſold, in order that the ſame may be ſtamped, 


laid commiſſioners ſhall direct. And if any perſon {hall vend, or ex- 
a ſtamp of leſs value than as before directed, he ſhall forteit 51. for 


_ fiamps, any ſuch paper covers, &c. to be ſtamped Allowance for 


Dal. and if ſuch duty amount to 50 l. or upwards, 51. in the hun- 


or ſtamp from any ſuch packet, box, bottle, or Perſons frau- *P 7 


or {ell any ſuch cover, in order to be again made uſe of; or ſhall buy 55 
or ſell, or expoſe to ſale any ſuch packet, box, bottle, or phial, 


and thall be admitted to give evidence, and recetve the ſame benefit 
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MEDICINE 8, 


And every perſon who ſhall make or expoſe ty 
Notice to be ſale any medicines liable to the ſaid duties, ſhall, 
given of the before he make or expoſe the lame to ſale, give no- 
place of making tice in writing at the next ſtamp office, of the place 


or vending nie- he intends to make ule of, and alſo an account gf 


dici nes. all drugs, oil, water, eſſences, tinctures, powder, 


or other preparations and compoſitions ſubject tg 
the ſaid duties, that ſhall be by him made, or expoſed to ſale, 1 
intended ſo to be; and the like notice {hall be given as often as any 
juch perſon ſhall change his place, or vary the articles in which he 
Mall ſo deal: and ſuch notice ſhall contain the true name of all ſuc} 
drugs, and the kinds and qualities thereof, and the prices at which 
the ſame are intended to be fold ; on pain that every perſon making 
default, ſhall forfeit 101. /. 15. 
And in order to obviate any doubts to what medi- 
To what medi- cines the ſaid duties ſhall extend, a ſchedule (A) i; 
cines this a# annexed, and the ſaid duties ſhall extend to every 
ſhall extend. article named therein, or by whatſoever other name 
the ſame hath been or may be called or known, 
And all medicines wherein the perſon making or preparing the ſame, 
hath or claims to have any ſecret art, or excluſive right to the making 
or ſelling thereof by letters patent; or which are advertiſed or recom- 
mended by the marker or yender, as noſtrums or medicines for pre- 
vention or cure of diſtempers c Or complaints as aforeſaid, thall be lia- 
ble to the ſaid duties. /. 16. 

: All pecuniary penalties by this at impoſed, may 
Penalties how be ſued for in the courts at Weſtminſler ; or may be 
to be recovered. recovered before any neighbouring juſtice, on com- 
plaint made within fx months after the offence is 
committed; who may ſummon the party accuſed, and alſo the wit 
neſſes, and upen confeſſion, or oath of one W give judgmen 
therein, and levy ſuch penalty by diſtreſs; and for want of ſufficient 
diſtreſs, the offender ſhall be committed to priſon for three month 
unleſs inch penalty be ſooner paid. 

And if any perſon think himſelf aggrieved by the 

Appeal. judgment of lach juſtice, he may, on giving {ecu 

1 . rity to the amount of“ ſuch penalty and colts, 1 

caſe ſuch judgment be affirmed, appeal to the next ſeſſions, whal: 

determination {ſhall be final, and they wy award coſts as to rhel 

mall ſeem meet. * 20, 22. | 

| Witnefles not appear ing, having: been: duly ſum: 

Witneſſes not moned, without rea ſonable cauſe to be allowed by 

appearing. ſuch juſtice, ſhall forteit 408. to o be recovered h 
| | like manner. 7. 3.8 | 

And the juſtice before w hom any offender ſhall h 


Coniccion. convicted as aforeſaid, ſhall cauſe the conviction ll 
| be made out in the following form, or to the {ame 
cliect. | 
Be it remembcred, that on the day f in the year of ou 


Lord —— in the county 97 — A. O. of ——— was con? w1cted le- 


fore me J. P. one of his ma 70. T's Tuſiices of ihe peace for the faid COUNT, 
vidi 


A. O. on the day of 


lied the ſum of 


ſhall go to the king. 


MEDICINES. 


? reſiding near the place where the offence was committed, for that the ſaid 


now laft paſl, did, contrary to the 


form of the flatute in that caſe made and provided, [here ſtate the of- 
fence;] and I do declare and adjudge, that he the ſaid A. O. hath for- 
of lawful money of Great Britain, for the offence 
aforeſaid, to be diſtributed as the law direds. Given, &c. ſ. 24. 
All penalties, if ſued for within months of the | 
time of being incurred, ſhall be diſtributed half to 
the king, and half with full coſts to the perſon who 
hall inform and ſue: If after fix months, the whole 
F 19, 21. 5 
Provided nevertheleſs, that w 3 
W {hall ſce cauſe, he may mitigate ſuch penalties, fo Mitigalion. 


Application of 
the penalties. 


here ſach juſtice 


as not to reduce the ſame lower than one moiety 


over and above the coſts. ſ. 25. 


(A) Schedule of Medicines ſubjed to the Duties. 


BE Ague and Fever Drops. 

=s Anderſon's Scotch Pills. 

= Andaluſia Water. 

Anodyne Necklace, 

Antipertuſſis. 

Antirheumatic Drops, 

Balſamick Eiectuary. 

Wy Þateman's Drops.  _ 

hetton's original Britiſh Oil. 

Beaume de Vie. 

a Birt's Martial Balfam. 

Boſtock's Grand Elixir, 

W Cox's Tindture. 

Datfy's Elixir. 

Dalby's Carminative, 

8 Dawſon's Lozenges. 

Dr. Dickinſon's Cephalic Drops. 

Edward's Ague Tinfture. 

Eſence of Water Dock. 

alck's Univerſal Pills. 

Freeman's Bathing Spirits. 

ryar's Balſam, = 5 

enden's Drops. 

W(-odirey's Cordial. 

Grant's Drops. 8 

= Griffin's Tinctura Aſthmatica. 

| Hickman's Pilla. | 

Hil's Pectoral Balſam of Honey, 
— Tincture of Sage, 

— Tincture of Valerian, 

Effence of Water Dock. 
Elixir of Bardana. 


| f Analeptick Pills, Doctor James's. 


Hill's Tincture of Cantaury. 


— Canada Balſam. 
Hamilton's Cinnamon Drops. 
——- Aſthmatick Efflu via. 
——— Vegetable Balfamick. 


Tincture, 


Hooper's Female Pills. 
Holdſworth's Lozenges. 


Hunter's Elixir. 


n Reftorative. 
James's Fever Powder. 


Jeſuit Drops. 
_ Johnſon's Yellow Ointment, 
Keyſer's Pills. 


Leake's Pills, 


Lozenges of Blois. 


— — of Tolu. 


Stomachick. 


. 1. 12 * 


Specific. 


Lockyer's Pills. 


Peter's Tincture. 


Q 2 


——— for the Heartburn, 
Le Cour's Imperial Oil. ; 
Norton's Maredant's Antiſcorbu- 

tick Drops. 8 
Norris's Drops. 


„Pills. 


Peke's Ointment. 

Ratctiffl's Elixir. e 

Spilſbury's Antiſcorbutick Drops: 

Speediman's Stomach Pills. 

Spirits of Scurvy Graſs. 

Stomachick Lozenges. 
8 Stoughton's 


% 
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Stoughton's Elixir: | Wace's Aſthmatick Drops. 
. ; Stern's Balſamic ther. Ward' s White Drops. 
| Squire's Elixir. Effence for the Head Ach, 
| Steers's Opodeldock. Liquid Sweet. 
| — Oil. — Red Pills. 
5 Purging Elixir. Sack Drops. 
| Tuberofa View or Chilblain Sweating Powders. 
| Water. Paſte. 
| Turlington's Balſam. _ Warn Cakes, Storey's. 
Vandour's Nervous Pills. Worm Sugar Plumbs, 
|  Velno's Vegetable Syrup. Wray's Ague Pills, 
Metheglin. See Exciſe. 
| MILITIA (0d). 
| V the 26 G. 3. e. 107. , 135 all former atts re- 
1 All former acts D lating to the militia are from 24th Se ptember 
Ss repealed. 1786 repealed, (except ſuch acts as relate to the 
| *P 130. ec City of London, the Tower * Hamlets, and the Cinque 
0 Poris). And the 5 raiſed by ſuch former acts ſhall be ſubje& t9 
| this act. 


N everthdlet as the militia iin theſe places feen doth make 
up a moſt conſiderable and neceffary part of the whole militia of the 
kingdom; it is judged requiſite to inſert firſt of all the ancient militia 
laws as they ſtood before, and then to intert the new militia laws as 
they ſland upon this preſent act. 


#. Of the appointing Vieutenants and deputy e 
II. Confiituting inferior officers. 


ZII. Ferſons chargeab le to find ſoldiers. 
J. Inliſſi ug. 
„ 3 training, and leading. 
II. Trophy money; for ammunition, carriages and other \neceſſariet 
III. Power to ſearch for arms. 
VIII. Puniſhment for deſertion or diſobedience. 
. 4 Prtfhment for umbezulling horſe 97 furniture, 
A. Cricers pay. 1 
V. Soldiers pay. 
<1. Fenallies how recoverable, 


0 


1＋. Of the appointing lieutenants and deputy lieutenants. 


. n n . p 2... -” . 2 * a > Ya: *. „ N end , e 4 FOR 22 c WS. . * 1 * rr 3 © « x > _— 4 

5 TIRE IT or” 1 1 5. $ 2 8 uy \ os cn Spe” wc” mw r en \ N BY 2 25 C 8 W yp x Re 2 3 = 2 Dy. N re 2 1 * PP. . rl ey Be >». . * >: * 1 —̃˖ů 4. DR 
WAN < 2 W 5 EO T2 5 „ N p wo 4 7 1 4 Fe, yy 7 K* 4 8 2 Y : 0 & - . 1 Fo - 1 * r y x p a a : 2 * i 5 0 C a KE -44 
= by > toe © IEC) Vc RASTER. FACE FLO Ln (IF K . 5 n 1 — & ud be 4 _ n « " e r SES "TELE TY TORT: * „ 


i Fi The king may iſſue commiſkons to ſuch perſons as he ſhall think 
4 | fit, tobe lieutenants for the ſeveral counties, Cities, and places. 13 
{41 & 14 C. 2. c. 3. /. 2. 
Which lieutenants ſhall preſent to ls majeſty the names of ſuch 
perions as they ſhall think fit, to be deputy lieutenants; and upon his 
majeſty” S approbation of them, ſhall give them deputations accord- 
ingiy: always underſtood, that the king have power t0 direct . 
Olde 
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order otherwiſe ; and accordingly at 18 pleaſure may appoint and 
ommiſſionate or diſplace ſuch officers. 74. 

WW And the ſaid deputy lieutenants ſhall obey ſuch or ders as they mall 
receive from the lieutenants. 7d. ſ. 13. 

But no peer ſhall be capable of acting as lieutenant or deputy lieu- 
tenant, unleſs he ſhall firſt before fix of the pri vy council, or ſuch 
others as ſhall be authorized by the king, take the oaths ot allegi- 
t ance and ſu premacy. id. /. 18. 1 W. f. 1. c. 8. ſ. 1 1. 


* And no perſon under the degree ot a peer, thall be capable of *P 131. 


adding as lieutenant or deputy lieutenant, unleſs he ſhall firſt take the 
aid oaths ; which oaths, any one Juſtice of the county or place may 


W adminiſter to ſuch lieutenant as is not a peer; and the ſaid lente- 


nant, or any one ſuch juſtice, may adminiſter the ſame to the deputy | 


| : licutenants not being e 13 & 14 C. 2. c. 3. / TE: 
IT. Conſlituti ug br officers. 


The lientenants may give Sommifonc'ts fark per FF, key . 


WY think fit to be colonels, majors, captains, and other commiſſion of- 


WE ticers. 13 & 14 C. 2. c. 3. /. 2. 


Wich Yo es likewiſe, before they ſhall be capable of acting, | 
{all firſt take the ſaid oaths ; to be adminiſtered by the lieutenants, : 


and in their abſence, or by their directions, the deputy lieutenants,” 


Z Gay two of them. id. ſ. 19. 


Always underſtood, that his majeſty ſhall pars power to order 


WE otherwiſe, and accordingly at his Prue may «ppoint and commiſ- 


5 lionate, or diſplace ſuch officers, id. /. 2. 
III. Perſons chargeable to find ſultiers 


The lientenants and deputies, or the major 


. n of them then preſent, or in the abſence of the Nh chargeable 


- lieutenant, the major part of the deputy lieutenants with horſe. 
men preſent, which major part ſhall be three at 
leaſt, ſhall have power to charge any perſon, in the county, city, or 


town corporate, where his eſtate lies, having reſpect unto, and * 


Wy: c<ccing the following proportions, vis. 

No perſon ſhall be charged with finding a horſe, horſeman, ad 
arms, unleſs he have a revenue of 50951. a year in poſſeſſion, or an 
W<itatc of 6,0001. in goods or money, beſides the re of his 
ouſe; and fo proportionably for a greater eſtate, as they ſhall ſee 
9 cauſe, and think reaſonable. 13 & 14 C. 2. c. 3. f. 3. | 

: And they ſhall not charge any perſon with 

5 1 a foot ſoldier and arms, that hath not a no e 
early revenue of sol. in poſſeſſion, or a perſonal with foot. 
tate of 6001. in goods or money, other than ftock 


pon the ground; and after the faid rate pr oportionably for a greater | 


dr leſſer revenue or eſtate. id. 


But they may require the conſtables to furniſh, at a reaſonable. 


ime and place to be appointed, on a penalty not * exceeding 408. 
[> many ſufficient arms, with wages and other incident charges, as 
they 


MILITIA OOliqh. 


they ſhall aſſeſs according to the ſaid proportions, upon revenue un. 
der 501. a year, or on perſonal eftates leſs than 6001. And in orde; 
thereunto, if any perſon ſhall on demand refuſe or neglect to provide 
a foot ſoldier or ſoldiers according to the proportions aforeſaid, 0 
to pay any ſums of money whereat he ſhall be allefled by a pound rat: MW 
(according to a liſt ſigned by the lieutenants and deputies, or three 
of them) towards defraying the neceſlary charge in providing ſuch Ml 
arms as aforelaid, the conſtable by warrant may levy ſuch ſum by 
diſtreſs and fale, rendering the overplus, charge of diftraining being 
| firft deducted : and the tenant ſhall pay the ſame, and deduct it out 
of his next rent; and in default thereof, his goods alſo ſhall be lia. 
| ble to be diftrained and ſold. 15 C. 2. c. 4. /. 4, 5 © 
| But no perſon having an eſtate of 200 l. a year, or perſonal eſtate | 
of 2,4001. ſhall be ger with finding any foot. 15 C. 2. c. 4. .. 18. 
1 „ 3. And they may charge any perſon having an 
Who may be eſtate of 1001. a year, = 5 2001. or ” ; 


d erthe | | * 4 
e ery a perſonal eſtate of 1,2001. and under 2,400]. M 


_ hk horſe wards the finding of foot and horſe, as to then 
foo 5 fſhall ſeem moſt expedient. 15 C. 2. c. 4. J. 18. 5 
None chargea- 4. But they ſhall not charge any perſon with 


| ble with both finding both horſe and foot in the ſame county. 13 
= horſe and foot. & 14 C. 2. c. 3. /. 3. „5 
| bu 5 5 And they may impoſe the finding of horſe, 
horſeman, and arms; by joining two, three, or 
more perſons together in the charge. 13 C14 C 
11 2. C. 3. / 4. 5 . NI 
But no perſon not having 1001. a year in poſſeſſion in lands, leaſe- 
1 hold or copyhold, or 1, 200 l. perſonal eſtate, ſhall be compellable 
Bl | to contribute in finding any horſe and horſeman. id. . 5. 
| 88 6. And no perſon chargeable to find a horſe and 
3 horſe horſeman, or to be contributory thereunto, {hall 
ae % for the ſame ſtate be chargeable towards finding a 
not to be chyrg- "Foot Didies arti as | | 
5 foot ſoldier with arms, or contributory thereunto. 
ed with foot. Wo 48 


| Tuo or more 
may be charged 
together. 


1350 316 6% Set fede iii ©: 

. 9. Where two or more are charged to find any 
Who ſhall find horſe or foot ſoldier and arms, three duputy lieu- 
and who contri- tenants may appoint who ſhall find the ſame, and 
e who ſhall be the contributors, and ſettle the ſums to 
5 be paid by every contributor in caſe the ſame contr- 
bution be not aſcertained by agrecir.cnt of the parties. 10 & 11H, 

Co . : — „55 7 
9 3 8. And for the better diſcovery of the ability of 
Perſons may be the perſons ſo to be aſſeſſed and charged, and of all 


*P Ig g. examined uon  * miſdemeanors tending to the hindrance of the 

| ke, oath. ſervice, they may examine on oath ſuch perſons 3 

„„ they ſhall judge neceſſary or convenient, or (hall 

4 be produced by the party charged or accuſed, other than the perſos 
4 themſelves to be aſſeſſed or atcuſed. 13 & 14 C. 2. c. 3. / II. 

Hearing and 9. And they may hear complaints, and give 1 

determining dreſs, according to the merits of the cauſe. 1 36 


fs 
* 
— — 


complaints. 14 C. 2. c. 3. J. % 
6 | 7 
10. No 


x —— anno en — ed 727 OPTI 7 ny nn . — . 
— — —_— = 


R 


8 
| 
— 
z | 
1 
uw [7 
14 
1 
10 
bd 
* | 
} 11 5 
1 : 
" F920 
Lid! 
15 
1 
i a iy 
3 . 
; bi 
1 
N 1 
i351 
1} 
1 
l ; 
F 
11 
[ 
3 
'F 
' 
h . 
p : 
+ 
j 
bF 77 
4 
8g 
\ 
E 
1 
it 
i 
1 
8 
11 
4 
WS | 
\ 
\ M 


7 
7 


nos, vz. the king may iſſue out commilſions Peers how to be 
under the great ſeal, to ſo many peers (not fewer chargad. 
chan 12) as he ſhall think fit; who, or any 5 of | 

WT them, ſhall have power to aſſeſs all or any peers, according to the 


I following) and to execute all the powers of this act, as well for lay- 
ng aſſefſments, as impoling of penalties (impriſonment only except- 
ech. Which aſſeſſment or charge ſo made, and penalties impoſed, 


* 
+ ER 
I 


= formance of any thing to be done or paid by any peer, the lieutenant 


; in the lands of ſuch defaulter; and if fſatisfaftion ſhall not be made 
* in one week after ſuch diftreſs taken, then the ſame to be ſold: and 


next rent. 13 C14 C. 2. c. 3. . 33. F 


WE cmpted from finding, or contributing to find, any Officers how 

WJ horſe or foot ſoldier, for his whole eſtate, if it is _ Chargeable. 

but charged with one horſe, or a leſs charge, or for 5 
ſuch part of his eſtate as is charged with one horſe, if his whole eſ- 
ate be charged with a greater charge than one horfe in the county or 4A 
lieutenancy where he ſo ſerves as a foot officer, in reſpect of the ex- "5. 
W pence which the ſaid employment doth neceſſarily engage him in. : 
Wis C. 2. c. 4. / 9. 3 . . 


eſpect of his eſtate, the lieutenant, or in his ab- be charged. 
ence the deputies, or three of them, may appoint 

Winch perſon as they ſhall think moſt meet, to furniſh the ſame; and 
may charge the ſame eftate with the payment of the yearly ſum of 
681. for a horſe, horſeman, and arms, and of 3os. for a foot ſoldier 
Wand arms. And if he ſhall not pay the ſame on demand, they may 
y their warrant levy the ſame by diftreſs and ſale of the goods of 
uch perſon, or of his tenants, rendering the overplus, all neceſſary 


Wclcduct the ſame out of his rent. 10 & 11 W. c. 12. 


MILITIA (Old). 
10. No peer ſhall be charged otherwiſe than as 


roportions herein mentioned (except the monthly taxes hereafter 


ſhall be certified to the lieutenants. And in caſe of default in per- 


and deputies, or any three of them, may cauſe diſtreſſes to be taken 


if a tenant be diſtrained, he may deduct the ſum levied out of his 


11. Every commiſſioned foot officer ſhall be ex- 


12. Where any papiſt, reputed papiſt, or other 5 
perſon refuſing to take the oaths, is chargeable in Papiſts how to 


harges in levying thereof being firſt dedu&ted ; and ſuch tenant * ſhall FP x 34. 


Jo 2. 
13. Where any perſon ſhall be charged in the \ _ 
ounty, city, or place, where he doth not reſide, Perfor reſiding 


3 


bey thall ſend notice of the charge if he have any out of the liber- 
and in his own occupation, to ſuch perfon as he ty, how to be 
employs as his ſervant in managing the ſame ; and charged. 


f all his eſtate be let to farm, then to one or two | 
df the moſt ſuſhcient tenants; who ſhall forthwith, with all conve- 


ient ſpeed, convey the ſame to their maſter or landlord; and in ſuch 


ime as ſhall be appointed, bring an account of his anſwer : And on 
eglect or refuſal of the landlord, to provide ſuch horſe or foot, as 
s duly charged upon him, for the yearly rent reſerved upon every 
lemiſe or other grant, and not otherwiſe, within the time limited; 
hen the tenant ſhall provide and do, as the landlord in that behalf 
ught to haye done: And if the tenant ſhall refuſe or neglect within 

| » i the | 


$ 


— 
. 
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the time limited, the lieutenants, and in their abſence, or by their 
_ directions, the deputics, or two of them, may levy by their warrant 
all fuch penalties as are appointed by this aët, by diſtreſs and ſale of 
the offender's goods. 13 14 & 2. c. 3. / 16 ; 

And the tenant may defaulk out of his next rent, all ſach money 
as he ithall neceilanly lay out in providing the ſame, or thall be le- 
vied upon him by diftreſs for any default; unleſs the landlord ſhall 
nake it appear in two months after ſuch levying, before the lieute- 
rant, or in his abſence, or by his direction, the deputics, or any two 
of them, that the default and penalty was occaſioned by the tenant's 
wilful neglect. id. / 17. 5 e 
But this {hall not avoid any covenant between landlord and tenant, 

| CONCogning the nnding horſes or arms, or the bearing of any Charges 
by any tenant ; but all charges ſhall be borne by ſuch tenant, accord- 
ing to the agreement. 7d. .. 29. „ 
TR 1 5 1Ig4. If any perſon ſhall refyſe or negleR, by a 
| Poenally on fer- Teaionable time to be appointed, to provide ſuch. 
lors not fur- horſe, hovſeman, arms, and other furniture, or to 
ni{/lng. pay luch ſum towards providing the ſame as afore- 
| laid; the heutenants and deputics, or three of 
them, may inflict a penalty on ſuch perſon not exceeding 201. and b 
their warrant may levy fuch ſum, or the value of ſuch horſe, arms, 
and furniture, and ſuch penalty reap Fit diſtreſs and ſale, ren- 
dering the overplus, all neceſſary charge jt levying thereof being firſt 
deducted ; the ſame to be employed to the uſes in default whereof 
the, ſame was impoſed. 13 C14 C. 2. c. 3. / 9. „ | 
* p 37 And if any perſon {hall refuſe or neglect, by a reaſonable time 
to be appointed, to provide and furniſh ſuch foot foldier and arms as 
ihall be charged upon him; the lieutenants and deputies, or three of 
them, may inflict a penalty not exceeding 51. to be employed to the 
uſes in delault whereof it was impoſed: And the conſtable; by war- 
rant for that pus may levy ſuch ſum by diftreſs and fale, ren- 
dering the overplus, charges of diſtraining being fiſt deducted ; and. Wi 
the tenant ſhall pay the fame, and deduct it out of his next rent, and 

in default thereof his goods allo {hail be liable to be diſtrained and 

ſold. 15 C. 2. c. 4. 3, 5: = 0 rn 

And if any perſon charged as a contributor, being an inhabitant, Wl 

il hall refuſe to pay his proportion on demand; or if he be not an in- 
= huaabitant, if his tenant {ſhall not pay the fame upon demand; three 
ij deputy lieutenants, by their warrant, may levy the ſame by diſtreſs 
and fale, rendering the overplus, all neceſſary charge in levying 
thereof being firſt deducted; and ſuch tenant may deduct the ſame 
out of his rent. 10 & 11 V. c. 12. . 3. 4 
+ DOS 15. But no perſon charged with the finding horſe 
None compell- or foot, or with contributing thereunto, thall be 
able to ſerveiz compellable to ſerve in perſon, but may find one to 
perſon. _ ſerve for him, to be approved by the captain; ſub- 
e jest nevertheleſs to be altered upon appeal to the 
licutenant, or in his ab fenc2 to ud deputy Nentenants. 13 & 14 
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MILITIA (Old). 
IV. Tnliſting. | 
Every man who ſhall ſerve in his own perſon, or ſuch perſon as 


| ſhall be accepted in his ſtead, ſhall at the next muſter of his troop or 
company, give in his name and place of abode, unto ſuch perſon as 


puty lieutenants ſhall appoint; to the end that the ſame may be liſted. 
13& 14 C. 2. C. 3... 25. 1 | : | 


W tcnant, or in his abſence, or by his direction, the deputy lieutenants, 


nies, troops, and regiments, and in caſe of inſur- 


the ſeveral counties, cities, and places for which they ſhall be com- 
miſhoned reſpectively, as alſo into any other counties and places, 
for the ſuppreſſing of all ſuch inſurrections and rebellions, and re- 


receive directions from his majeſty. .. 2. 


r by their directions, the deputy lieutenants, or two of them, ſhall 
have power to lead, train, and exerciſe, or by warrant under their 


hands and ſeals, cauſe to be led, trained, and exercifed, the perſons 


[5 raiſed, arrayed, and weaponed. þ. 1. STE 5 
W But nothing herein ſhall extend to the giving any power for march- 
Ing any ſubjects out of the realm, otherwiſe than by the laws of Eng- 


and ought to be done. 13 C 14 C. 2. c. 3. /. 32. 
2. The ordinary terms for training, exerciſing, 


ind muſtering, ſhall be theſe: The general muſter Zi me of muſler- 


nd exerciſe of regiments, not above once a year; ing. 
he training and exerciling of ſingle companies, not 


Dove four times a year, unleſs ſpecial directions be given by the king 5 
or his privy council; and ſuch ſingle companies and troops oy not 
t any one time be continued in exerciſe above the ſpace of two days; 


ind at a general muſter and exerciſe of regiments, no officer or ſoldier 


all be conftrained to ſtay above four days together from their habi- 


ations. 7d. „ Fi ak | | 

3- At every ſuch muſter and exerciſe, every muſ- TO TREE 
ucteerthall bring with him half a pound of powder, Accoutrements. 
Ind half a pound of bullets; and every muſqueteer - 3 
at ſhall ſerve with a matchlock, ſhall bring with him three yards 
match; and eve 


ound of powder, and a quarter of a pound of bullets; all which 


* be 5 * charge of him who provides the ſaid ſoldier and arms: 
' OL. III. A | 1 | 


P. 


the lieutenant, or in his abſence, or by his direction, any two de- 


But he ſhall not be capable of acting as a ſoldier, unleſs he firſt 
take the ſaid oaths above mentioned, to be adminiſtered by the lieu- 


rection, rebellion, or invaſion, them to lead, conduct, and employ, _ 
or cauſe them to be led, conducted, and employed, as well within 


pelling of invaſions, as may happen to be, according as they ſhall 


And by the 15 C. 2. c. 4. The lieutenants, and in their abſence, 


horſeman ſhall bring with him a quarter of a 


or any two of them. id. /. 19. 1 
. Muſtering, training, and leading. . 
1. By the 13 C 14 C. 2. c. 3. The lieutenants | 
& ſhall have power to call together the militia, and to Power to raiſe 
arm and & array them, and form them into compa- and lead. EE I 36. 


on 


. 


3 20 


rels not under 14 inches in length; the furniture for the horſe, x 


cluded) with a back, breaſt, head- Piece, and ſword, 13 & 14C. 


that caſe ſhall be accountable for the ſame. id. 


| three of them, may inflict a penalty not exceeding 51. to be leviel 
by diſtreſs and ſale, rendering the overplus, neceſſary charges for 


cor poralions. porate, being a county of itſelf, or to any oth 


muſtered only within their own precinets, ſhall be compellable © 


14 C. 2. c. 3. J. 28. 


the like penalties, and by the like als bo anch! means, as are prefer Nt 
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on pain of 58. . for every omiſſion. 13 & 14 C. 2. 53 21. 150 
7 2 4. fo 7. 

And the arms offenſive and defenſive, with the 88 for horſe, 
ſhall be as follows; the defenſive arms, a back, breaſt, and pot, piſ- 
tol proof; the offenſive arms, a {word and a cafe of piſtols, the bar. 


great ſaddle or pad with burs and ſtraps to fix the holſters unto, x 
bit and bridle, * with a pectoral and crupper: for the foot, a mu. 
queteer ſhall have a muſquet, the barrel not under three foot in 
length, and the guage of the bore to be for twelve bullets to the 
pound, a collar of bandileers, with a ſword: a pikeman to be armed 
with a pike of aſh, not under 16 foot in length (head and foot in- 


2. c. 3. /. 21. 8 N 
g 4. The muſter maſter ſhall be an inhabitant aq 
Muſt £ maſter. the county. 15 C. 2. c. 4. /. 6. 

And once a year each ſoldier ſhall pay to him ſuch ſam, not exceed. 
ing 1s. for a horſeman, and 6d. for a footman, as the lieutenants, 
and deputies, or three of them, ſhall under their hands and ſealz 
direct; who thall have. power to levy the ſame, by diſtreſs and ſale 
of the goods of the perſons charged to find ſuch horſeman, or foot 
ſoldier, unleſs the default be by the neglect of ſuch folder, who in 


| 5. It any perſon charged ſhall refuſe or negled 

"Pig on not to {end in, or deliver his horſe, arms, or other fur- 
Furniſhing. zniture, at the beat of drum, ſound of trumpet, 
other ſummons; the lieutenants, and deputies, 


nt being: firſt deducted. 13 & 14 C. 2. c. 3. /. 10. 
6. Provided, that no officer or ſoldier of the mi 
Eæc eption 4840 litia, belonging to any city, borough, or town cor: 


corporation or port town, who have uſed to be 


appear out of ſuch precincts at any muſter or exerciſe only. 135 


VI. Trophy money fene, ammunition „ Carriages, and other neceſart 


And for furniſhing ammunition and other necellaries,” the lieut 
nants and deputies, or three of them, ſhall have power to lay rate 
on the reſpective counties and places, not exceeding in the whole i 
any one year the proportion of a fourth part of one month's afle 
ment in each county, after the rate of 50,0001. a month, charged if 


the act of the 12 C. 2. c. 29. Which ſhall be alfefled, collected, 


and paid by ſuch perſons, and according to ſuch direction as {hal 
be given by the lieutenants and deputies, or three of them; unde 


in 1 the ſaid act. 13 85 14 C. 2. c. 3 / yy 
Vic! 


— * 
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Which ſaid act of the 12 C. 2. c. 29. directs the ſum of 70,0001. * P 138. 
a month to be raiſed in the like manner, as by the act of the 12 C. 2. 
. 21. which act did direct the ſame to be raiſed, according to the 
proportions, and in ſuch manner as by an ordinance of both houſes 
made in his majeſty's abſence: Which ordinance was as followeth; 


That is to ſay, there ſhall be raiſed an afſeſſment of 70,0001. a 


month, in theſe proportions, 


And the commiſſioners ſhall cauſe the proportions to be equally # 
aſleſſed ; and appoint aſſeſſors in each 
lame by a pound rate, according to all e 
Within the limits of their pariſhes. 


On the county of . 
„ 5 . . A. 
/ / 107 6 8 
Berks = - -< 1088 ⁰ = = = .- 294) 4: ©: 
Buckingham = 1283 6 ᷣ 8 Salop = = = 1322 4 4 
Cambridge - = 1102 10. Q Fg 1 --910...0: 8 
, - -. 146 ©. 0. 
Cheſter county = 7% o o Somerſet = - 2722 4 6 
City. = dir ,, V 
Cornwall - 1633 6 8 Southampton = 2022 4 4 
Cumberland = 108 o o | Suffolk = 3655 11 2 
Derby 3 6 $1 Sy = „„ 
Devon. '- 4003 - 6 Southwark = 184 14 6 
Dorſet =- - = 1311 10 6 * „„ JOSH S - 
Town of Pool - 10 14 o| Warwick - — 1244 8 10 
Durham - - = 153 14 4 | Weſtmorland =- = 73 19 4 
Eſſex - = — 3500 o ofWilts. - -""= 1944 8 10 
| Gloucefler - — 1626 6 8 | Warcefler - - 1182 4 4 
/ -;.=: 63:4. 6. 
Hereford . -... - -- 1166 43.:.4 | $ors <. = = -- 3043 $00 
Hertford. - = 1400 0 of King ſlonn 67 13 4 
Huntingdon = 622 4 6| Angleſea - = 135 14 4 
Kent = = = = 3655 11 2| Brecknock - 361 13 4 
Lancaſter - - = 933 6 8 Cardigan - - - 213 10 0 
Teicefler = — = 1088 17 8 Carmarthen =, —20 352 6 8 
Lincoln = = 2722 4 10 Carnarvon = 202 4 4 
Middleſex = - 1788 17 10 | Denbigh - -. - 272 4 6 
Loudon - 4666 13 4 Flint: - 135 14 6- 
Northampton ..--. T4600 -D-. O Glamorgan — 45 17 8 
Nottingham = = 903 4 4 | Merioneii— = 124 8 10 
Town = = 30 2 4 Monmouth - =- 466 13 4 
Norfolk » = 3624 8 10 Montgomery „ 206 I 
Norwich = = 186 13 4 | Pembroke -/ = — 406 © © 
Northumberland = 179 19 10 | Radnor - - - 254 6 8 
Newcaſtle ' = = = 3s 11 $ | Haverford Weſl - 14 11 8 
Oxon = = = - 1127 15 6| Berwtck - = 5 16 8 


ariſh, who ſhall aſſeſs the 
Lebe. both real and perſonal, 


And in caſe the way of aſſeſſing by a pound rate ſhall prove ob- 


ſtructive to tue ſpeedy bringing 8 


2 


f the allefimcat ; the commiſſi- 
oners 


P 129. 
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any reader, officer, or miniſter of the ſame, or of any hoſpitals, 
_ almſhouſes, in reſpect of any profit ariſing in reſpect of the fail 


| Bartholomew, Bridewell, Thomas, and Bethlehem. But their tenants 


\ 


MILITIA (Old). 


oners may direct the aſſeſſors to aſſeſs the ſame, according to the 
moſt juſt and uſual way of rates practiſed in ſuch places. Provided 
that the apportionment of the aſſeſſment ſhall not be drawn into 
precedent. _ 1 5 
And no privileged place ſhall be exempted from the aſſeſſment. 
But nothing contained in this ordinance ſhall charge any maſter, 
fellow, or ſcholar of any college in either of the univerſities, or of 
Wincheſier, Eaton, or Weſtminſter, or in any other free ſchoals, or 


places; nor charge any houſes or lands belonging to Chriſt's he ſpita, 


ſhall pay for ſo much as their leaſes are yearly worth, over and above 

the rents reſerved. CC Eo 3 
Perſons in London ſhall be aſſeſſed in the pariſhes where they 

dwell: And perſons out of London, having any office in London, ſhall 


be afleſſed where they dwell. 


And the aſſeſſors ſhall deliver one copy of the aſſeſſment unto the 
commiſſioners; who ſhall ſign and ſeal two duplicates, and deliver 
one to the ſub-collectors, with warrant to collect ; and deliver the 


other to the receiver general. | 


And if any difference ariſe between landlord and tenant concerning 
the rates, the commiſſioners ſhall ſettle the fame ; and perſons 2g. 


grieved by being over-rated, on complaint in ſix days after demand 
to the commiſſioners who allowed the aſſeſſment, may by them be 
relieved. 1 7 % 


miſſioners, he ſhall withdraw. „ . 
On non-payment, the collectors may diſtrain; and in the day- 
time, taking with them the conſtable, may break open any houſe, 


And if any controverſy ſhall ariſe which concerns any of the com. 


cheſt, or box where the goods are. And if any queſtion ariſe upon 


the taking ſuch diſtreſs, the ſame ſhall be determined by the com- 
miſſioners. | 55 e | 5 „ 
And if perſons convey their goods, the commiſſioners may impriſon 
them (not being pecrs) till payment; and tenants may deduct the 
{ame out of their rent. „„ OT 
* And if the proportions be not fully paid, nor can be levied, the 
commiſſioners may re-afſeſs. _ 5 e 
And if any perſon ſhall wilfully neglect to perform his duty in the 


execution of this ordinance, the commiſhoners may fine him, not 


exceeding 291.; to be levied by diſtreſs, and paid to the receiver 
general. i ci ot 1 55 DT 
And the receiver general ſhall have 1 d. in the pound; the ſub-col- 
lectors 1 d. the head collectors 1 d. and the commiſſioners clerks 1 d. 
But nothing herein ſhall be drawn into example, to the prejudice 
of the ancient rights belonging to the peers. . ; 
And the fame power which the commiſſioners had by this ordi- 
nance (which is much in the manner of the ancient ſubſidies, and of 
the preſent land- tax), the lieutenants and deputy lieutenants ſeem 
to have by the act of the 134 &@14Ciz  __ Fa 
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=o 3 the lieutenants and deputies, or the chief oificers upon the 


place, in the reſpective counties and places, may charge carts, wag- 
gons wains, and horſes, for the carrying of powder, match, bul- 
let, and other materials, allowing 6 d. a mile outward only, to every 


ſuch cart, waggon and wain with five horſes, or ſix oxen, and ſo 


proportionably ; and for every horſe employed out of waggon or cart 
d.; upon the marching of any regiment, company or troop, on 
occaſion of invaſion, in 


for receiving and paying ſuch monies when levied ; of all which re- 
ceipts and difburſements thereof, they ſhall every fix months give 


their accounts in writing upon oath, to the lieutenants and deputies, 


or three of them; which account ſhall be forthwith certified to the 


privy council, and a duplicate thereof ſhali be certified to the Juſ- 


tices at the next ſeſſions. id. ſ. 12. 


rrection, or rebellion. 13& 14 C. 2. c. 3. 


Always provided, that the lieutenants or their deputies ſhall not 


iſſue warrants for nine any trophy money, till the juſtices in ſeſſi- 


ons ſhall have examined, ſtated, and allowed the accounts of the 


trophy money collected for any preceding year, and certified ſuch 
examination under the hands and ſeals of three or more ſuch juſtices. 


10 An. c. 25 þ+ 4+ 


VII. Power to ſearch for arms. 


The lieutenants, or two of their deputies, may, by warrant un- 


der their hands and ſeals, employ ſuch perſons as they ſhall think fit 


(of which a commiſſioned officer, and & the conſtable or his deputy, 
or in their abſence ſome other perſon bearing ojhce in the . pariſh 
where the ſearch ſhall, be ſhall be two) to ſearch for and ſeize all 


*PI14r. 


arms in the cuftody of any perſon, whom the lieutenants or two of 
their deputies ſhall judge gangerous to the peace of the kingdom, 
and to ſecure the ſame, and thereof to give account to the lieute- 
nants, and in their abſence, or by their directions, to the deputies, 


or two of them: Provided, that no ſearch be made in any houſe be- 


tween ſun-ſetting and ſun-rifing, other than in cities or their ſubC- 


urbs, and towns corporate, market towns, and houſes within the 
bills of mortality, where they may ſearch in the night-time, if the 


warrant ſo direct; and in caſe of reſiſtance, may enter by force: 
And no dwelling-houſe of a peer ſhall be ſearched, but by imme- 


diate warrant from the king, or in the preſence of the lieutenant or 
a deputy lieutenant: And in all places and houſes whatſoever, where 


fearch is to be made, it ſhall be lawful, in caſe of reſiſtance, to en- 


ter by force. And the arms ſo ſeized may be reſtored to the owners 


again, if the lieutenants, or in their abſence as atoreſaid, their 
deputies, or two of them, ſhall ſo think fit. 13 & 14 C. 2. Co Ry 


VIII. Puniſhment for deſertion or diſobedience. 


If any of the ſaid militia ſhall not appear and ſerve, compleatly 


furniſhed with horſe and arms and other furniture, at the beat of 
drum, ſound of trumpet, or other ſummons: the lieutenants, and 
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in their abſence, or by their directions, the deputies, or two of 


them, if the default be in ſuch perſon, may impriſon him for five 


208. and if a footman, not exceeding 108. to be 


days; or may inflict a penalty, if he is a horſeman, not exceeding 
paid down without 
delay. 13 & 14 C. 2. c. 3. ſ. 10. - CE ; 
And the lieutenants, or deputies, or chief officers upon the place, 
may impriſon mutineers, and ſuch ſoldiers as do not their duty at 
the days of muſter and training; and may inflict for puniſhment for 
every ſuch offence, any pecuniary mulct not exceeding 5 s. or impri- 
fonment not exceeding twenty days. 13 C14 C. 2. c. 3. /. 8. 

And ſuch perſon duly liſted, ſhall not be exchanged, or deſert, or 
be diſcharged, but by the leave of the lieutenant, or two deputies, 


or his captain, upon reaſonable cauſe, firſt obtained in writing under 


hand and feal ; on pain of 201. to be levied as other penalties ; and 


for non-payment or want of diſtreſs, to be committed to the com- 


E-*P 142. 


: exceeding one month) as they 


mon gaol of the county, not exceeding three months. id. /. 25. 
* IX. Puniſh ment for imbegilling horſe or furniture. 


If any perſon ſhall detain or imbezil his horſe, arms or furniture; 
the lieutenants, and in their abſence, or by their directions, the de- 
puties, or two of them, if the default be in ſuch perſon, may im- 
priſon him till he have made ſatisfaction. 13 & 14 C. 2. c. 3. . 10, 


Xx Officers pay, oy 


For ſatisfaction of the officers of their pay, during ſuch time (not 
ſhall be with their ſoldiers in actual 
ſervice, proviſion ſhall be made by the king out of the treaſury. 13 
& 14 C. 2. c, 3 . . 18 | | 
And the lieutenants and deputies, or three of them, ſhall have 
power to diſpoſe of ſo much of the ſaid fourth part of the 70,0001. 
a month, to the inferior officers, for their pains and encouragement, 


as to them ſhall ſeem expedient. 15. C. 2. c. 4-ſ- 12 


XT. Soldiers pay. 


Every perſon charged ſhall ( on pain of 58.) pay on demand 28. 6d. 
a day to each trooper, and ſhall (on pain of 28.) pay on demand 15. 


a day to each foot ſoldier, for ſo many days as they ſhall be abſent 


from their dwellings or callings, by occaſion of muſter or exerciſe, 


unleſs ſome certain agreement be made to the contrary before good 
witneſs ; and the ſaid penalty is to be paid to ſuch ſoldier, to whom 


his pay was denied; the reſpective penalties to be demanded in fix 


weeks after default, or at or before the next muſter or exerciſe, and 

not afterwards. 15 C. 2. c. 4. . 2 | 
And in caſe of invaſions, inſurrections, or rebellions, whereby oc- 

caſion ſhall be to draw out ſuch ſoldiers into actual ſervice; the pei- 


lions fo charged ſhall provide each their ſoldier with pay in hand not 


exceeding one month's pay, as ſhall be directed by the Heutenang 
: = „ 5 an 
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and in their abſence, or by their directions, by the deputies or any 
two of them. 13& 14 C. 2. c. 3. . 7. | 
For the repayment whereof, proviſion ſhall be made by the king 
out of the treaſury. id. | 
{aid, no perſon who ſhall have advanced his proportion thereof, ſhall 
be charged with any other like month's payment, until he ſhall have 


the month's pay by him laſt before provided and advanced. id. 

* XII. Penaliies how recoverable. 

The forfeitures, penalties, and payments by the 15 C. 2. c. 4. not 
otherwiſe herein directed, may be recovered by warrant under the 


hands and ſeals of the lieutenants and deputies, or three of them, 


the party to be impriſoned till ſatisfaction ſhall be made. 15 C. 2. 
„% bb IS ©... 105 


ſhall be aiding and aſſiſting to the lieutenants and their deputies, or 
any of them. 13 & 14 C. , C. 3. f. 1111. 
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TIY 26 G. 3. c. 1079. All former acts relating to | 
the militia are from 24 Sept. 1786, repealed, All former acts 
(except ſuch acts as relate to the city of London, the repealed. _ 
Tower Hamlets, and the Cinque Ports). And the : 
militia raiſed by ſuch former acts, Gal be ſubject to this act. .. 135. 


lowing heads: | 


Into regiments and companies. fly 
FT. Number of men to be raiſed in the ſeveral counties. 
ITT. Iſſuing precepts to return liſts. ; 
TIF. Returning and ſettling of the liſis. 


others, for execution of the ſervice, and forming the militia 


lering the ſubdiviſions. | ; 

FT. Proportioning in the ſeveral pariſhes, tithings, or places. 
III. Balloting. Le es | 
III. Swearing and inrolling ; and therein, of ſubſlitutes. 

IA. Inli/ling and beating up jor volunteers. 

A. Training and exerciſe. | 

XI. Cloathing and pay. 5 

XII. Drawn out into aftual ſervice. 

XIII. Privileges and exemptions of militia men. 

AT J. Puniſhment for diſobedience or deſertion. | 
1}. Proceedings where the militia ſhall not be raiſed annually. 
JI. General power of enforcing the execution hereof. 


XFTI. Recs Ption with reſped to particular places. 


8 * 


And all high and petty conſtables, and other officers and miniſters, 


The ſubſtance whereof it is endeaVoured to compriſe under the fol- 


I. Appointment of the lieutenants, deputy lieutenants, officers, and 


5 Ap poi ni ment : 


And in caſe a month's pay ſhall be provided and advanced as afore- 


been reimburſed the ſaid month's pay; and ſo from time to time, 


*P 143. 


by diſtreſs and ſale; and if ſufficient diſtreſs cannot be found, then 


Proportioning the numbers in the ſeveral hundreds, Sc. or al- 


P144. 
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I. Appointment of the lieutenants, deputy lieutenants, officers, and 
others, for execution of the ſervice, and forming the militia 


into regtments and companies. 


Appointment of 
' the lieutenants, 
deputy lieute- 

nants, and com- 


miſſion Meers. 


The king ſhall appoint licutenauts, for the ſeve- 
ral counties, ridings, and places; and fuch lieute- 
nant ſhall have the chief command of the militia 
within the county, riding, or place to which he is 
appointed; and ſhall call together, arm, and array 
them, once in every year, in ſuch manner as is 
herein after directed. And ſuch lieutenants ſhall 


from time to time, appoint twenty or more ſuch perſons as they ſhall 
think fit, if ſo many can be found, if not, as many as can be found, 
being qualified as herein after 1s directed, and living within their 
reſpective counties, ridings, and places, to be their deputy lieute- 
nants, (the names of ſuch perſons having been firſt preſented ro, and 
approved by his majeſty): And ſhall alſo appoint a proper number 
of colonels, lieutenant colonels, majors, and other officers, qualified 
as herein after directed: and ſhall certify to his majeſty the names 
and ranks of all ſuch officers, ſo appointed, and in caſe his majeſty 
ſhall, within 14 days after ſuch certificate ſhall have been laid before 
him, ſignify his diſapprobation of any of ſuch perſons, the lieutenant 
ſhall not grant to him a commiſſion, but ſhall grant commiſſions to 
ſuch perſons ſo appointed, who ſhall not be diſapproved by his ma- 


Jeſty. /. 1, 4. 


4 


And the officers ſo appointed for the militia ſhall 


Rank of officers. rank with the officers of ſuch of his majeſty's forces 


as are liable to ſerve out of Great Britain, as young- 


eſt of their rank. /. 1. 


Lieutenant be- 
Ing abſent, or 


And when the lieutenant ſhall be out of the king- 
dom of Great Britain, or there ſhall be no lieute- 
nant, the king may authorize any three deputy 


leutenancy va- lieutenants to grant commiſſions to officers, on any 


* P 145: 


vacancy that ſhall then happen; and to do all other 
things which might have been “ done by the 1aid 


| lieutenant, and which ſhall be as valid in law if done by the lieute- 


nant himſelf. 


fo 2. 


Provided that no deputation or commiſſion ſhall be vacated by the 
revocation, expiration, or diſcontinuance, of the lieutenant's com- 


miſſion. /. 3. 


| General qualift- 
cations of the 


And every perſon ſo to be appointed a depruty 
lieutenant, ſhall be ſeiſed or poſſeſſed, either in law 
or equity, for his own uſe and benefit, in poſſeffi- 
on, of a freehold, copyhold, or cuſtomary eſtate 
for life, or for the life of his wife, ſhe having a 


frechold, copyhold, or cuſtomary eftate for her life, or for ſome 
greater eſtate, or of an eſtate for ſome long term of years determina- 
Ie on one or more lives, in manors, meſfuages, lands, tenements, 
or hereditaments, in England, Wales, or Berwick upon Tꝛoeed, of 
tlie vearly value of 2001. or thall be heir apparent bf ſome perſon 
who ſhall be in like manner ſeiſed or poſſeſſed of a like eſtate of the 
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vearly- value of 400 l. Colonel ſhall be ſciſed or poſſeſſed of a like 
tate of the yearly value of 10001. or ſhall be heir apparent to ſome 
perſon who {hall be ſeiſed or poſſeſſed of a like eſtate of the yearly 
value of 20001. Lieutenant Colonel ſhall be ſeiſed or poſieſſed of a 
lice eſtate of 600 l. or {ſhall be heir apparent of ſome perſon who ſhall 
be ſeiſed or poſſeſſed of a like eſtate of the yearly value of 1200 l. 
Major or Captain ſhall be ſeiſed or poſſeſſed of a like eſtate of the 
early value of 2001: or ſhall be heir apparent of ſome perſon who 
mall be ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
l.; or ſhall be a younger ſon of ſome perſon who ſhall be, or at 
the time of his death was, ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 6001. Lieutenant ſhall be in like manner ſeiſed or 
poſleffed of a like eſtate of the yearly value of 501.. or perfonal eſtate 
alone of the value of 10001. or real and perſonal eſtate together of. 
che value of 20001. ; or fon of a perſon who ſhall be or at the time of 
nis death was ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
io l. or perſonal eſtate alone of the value of 20001. or real and per- 
ſonal together of the value of 3000 l. En/igz ſhall be ſeiſed or poſ- 
ſeſſed of a like eſtate of the yearly value of 291. or perſonal eftate 
alone of the value of 500 l. or real and perſonal together of the value 
of 10001. ; or ſhall be ſon of ſome perſon who {hall be or at the time 
of his death was ſeiſed or poſſeſſed of a like eſtate of the yearly value 
of 501. or perſonal eſtate alone of the value of 1000 l. or real and 
perſonal together of the value of 15001. One moiety of which ſaid 
eſtates, required as qualifications for each deputy heutenant, colonel, 
lieutenant colonel, major, and captain reſpectively, ſhall be fituate _ 
or arifing within ſuch & reſpeQive county or riding in which he ſhall P 146, 
be appointed to ſerve. /. 5. FOODS; as WT Io SL,” ih 08 0” Po ad 
Provided, that the immediate reverſion or remainder of and in 
manors, meſſuages, lands, tenements, or hereditaments, which are 
leaſed for one, two, or three lives, or for any term of years deter- 
minable on the death of one, two, or three lives, on reſerved rents, 
and which are to the leſſees of tac ctear yearly value of 300 l. ſhall be 
deemed equal to an eſtate herein before deſcribed, of the yearly va- 
lue of 1001. and ſo in proportion. /. . 9 F 
Alſo a perſon poſſeſſed, either in law or equity, for his own uſe 
and benefit, in poſſeſſion of an eſtate, for a certain term originally 
W granted for 20 years or more, of an annual value (over and above all 
rents and charges payable out of or in reſpcet of the ſame) equal to 
tie annual value of ſuch an eſtate as is required for the qualification 
of a deputy lieutenant and commiſfioned officer reſpectively, and 
tate as atorefaid, ſhall be deemed ſufficiently qualified. /. 10. 
4. In the ſeveral counties of Cumberland, Hunt- EE 
gon, Monmouth, Weſtmorland and Rutland, and Qualification in 
in every county and place in Wales, the eſtates re- the ſmaſler 
quite for the qualification of the deputy ligute= counties. 
nants and officers hall be as follows : A deputy lieu- | 
irnant ſhall be ſèiſed or pore a like eſtate as aforeſaid of the 
vearly value of 1501. or ſhall be heir apparent of a perſon having a 
ike eſtate of 300 l. Colonel 600 l.; or heir apparent of a perſon 
daving a like eſtate of 12001. Lentenani colonel or major commaud- 
VoL. III. | | N 6 ant 
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ant 4001. ; or heir apparent of a perſon having a like eſtate of $091, 
Ma for or captain 150 l.; or fon ot a perſon having or who had at the 
time of his death a like eſtate of 300 l. Lieutenant 30 l.; or perſo- 
nal eſtate alone of 6001. or real and perſonal together of the value oſ 
12001.; or fon of a perſon having or who had at the time of his death 
alike eſtate of the yearly value of 601. or perſonal eſtate of the value 
of 12001. or real and perſonal together of 2400 l. Enſign 201. or per. 
ſonal eſtate alone of 300 l. or real and perſonal together of 600 l.; 01 
| ſon of a perſon having or who had at the time of his death a like 
eftate of the yearly value of 301. or perſonal eſtate of the value 6f 
6001; or real and perſonal together of 12001. One half of all 
which eſtates, except thoſe for the qualihcations of lieutenants and 
enſigns, ſhall be ſituate or ariſing in their reſpective counties. |. 6. 
. 5. In the iſle of Ely: a deputy lieutenant thall be 
In the iſle of ſeiſed or poſſeſſed of a like eſtate of the yearly value 
1 E ⁰. of 1501. or ſhall be heir apparent to a perſon hay- 
*P147. ing a like eſtate of * 300 l. Captain 1001: ; or heir 
apparent of a perſon having a like eſtate of 200 l.; or younger ſon of 
a perſon who {hall be, or at the time of his death was, ſeiſed or poſ- 
ſcifed of a like eſtate of the yearly value of 300 l. Lieutenant 3ol.; 
or perſonal eſtate of 600 l.; or ſon of ſome perſon who ſhall be, or 
at the time of his death was, ſeiſed or poſſeſſed of a like eſtate of 601, 
or perſonal eſtate of 12001. Euſigu 201. ; perſonal eſtate of Zool.; 
or fon of ſome perſon who ſhall be, or at the time of his death was, 
ſeiſed or poſſeſſed of a like eftate of the yearly value of 30 l.; or per- 
ſonal eſtate of 6001. . One half of all which eſtates, except thoſe for 
the qualification of Heutenants and enſigns, thall be ſituate or ariſing 
within the ſaid le, or ſome other part of the county of Cambridge. 


= 


6. In all cities or towns which are counties with- 


In cities or in themſelves, and have heretofore uſed to raiſe and 
towns being train a leparate militia within their reſpective liber- 
cou uties within ties, and which are united with and made part of 
thempelves, any county for the purpoſes of raiſing the militia 


__ only; the lieutenant of every ſuch city or town, 0! 
where there is no lieutenant appointed, the chief magiſtrate of ſuch 
city or town, {hal appoint the deputy lieutenants, and ſhall alſo ap- 

point officers of the militia, whoſe number and rank ſhall be hue 
dionable to the number of militia men which ſuch city or town ſhall 
raiſe, as their quota towards the militia of the county to which ſuch 
city or town is united for the purpoſes aforeſaid ; and all powers and 
proviſions made with retpe&t to counties at large, ſhall take place in 
the faul cities or towns. And the qualification for a deputy lieule- 

_ nant [hall be 1501. a year as aforeſaid; or a perſonal eſtate alone, 0! 
real and perſonal eſtate together to the amount or value of 3oool- 
Field offeer 30g 1. ; or pertonal eſtate alone, or real and per ſonal to- 
zether, to the value of 5000l. Captain 1501. a year; or perſonal 
eitate alone, or teal and perſonal together, to the value of 2.500. 
ſieutenuui 3ol. a year, or perſonal eſtate of 7501. FKn/ign 291: 2 
year, or perional eſtate of 400 l. One half of all which real eſtates 
{except thoſe for the qualiſication of lieutenants and enſigns) iba be, 

| g | Dn, = within 
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within ſuch. city or town, or within the connty to w hich ſuch city or 
town is united for the purpoſes aforeſaid. /. 8. 

But no perſon ſhall be appointed a deputy lieu 
nant, nor to a higher rank than that of /zcutenant, No commiſſion 
until be ſhall have delivered in to the clerk of the above a heute- 
peace or his deputy, a ſpecifick deſcription in writ- nant to be 
ing, ſigned by himſelf, of his qualification; ſtating granted until 
the pariſh in which the eſtate which forms ſuch ie qualification 

ualification is ſituate: and ſuch clerk of the peace 7s delivered. 2 
all * tranſmit to the lieutenant a copy of ſuch de- * P 148. ; 
ſcription ; and no commiſſion hereafter granted for a higher rank than | 
that of lieutenant ſhall be valid, unleſs it be declared in the commiſ- 
fon, that ſuch officer hath delivered in his qualification as above. 
directed. /. 11. | 

And every deputy lieutenant and officer then hold- | 
ing a commiſſion as colone}, lieutenant colonel, ma- Former com 
for, or captain, who had not tranimitted a ſpecihck miſſions to be 
deſcription as before directed, is required before the void, unleſs 
iſt day of Jan. 1787, to tranſmit ſuch deſcription qualifications | 
to px clerk of the peace, in manner as aforeſaid, have been or 

ſuch clerk of the peace forthwith to tranſmit a ſhall be deliver- 
y thereof to the lieutenant (or to the deputy ed before 1 
1 authoriſed 2s aforeſaid to execute the Fan. 1787. 
office of lieutenant); and in caſe any ſuch officer 
ſhould not tranſmit ſuch deſcription within the time before limited, 
his deputation or commiſſion is declared void, and himſelf incapable 
of being a deputy lieutenant, or af ſerving as an officer in the militia 
again in the ſame or any higher rank. /. 12, 

But by the 2) G. 3. c. 8. ſ. 18. Further time is 
giren to ſuch deputy lieutenants and officers who Fur how time 
had neglected to tranſmit ſuch deſcription of their given to I/ Ju- 
qualification as aforeſajd, provided they delivered 0 1787. 

he fame on or before 1 July 1787, and they are 
ndemnified from all penalties, forfeitures, incapacitics, and diſable = 
lies, incurred by reaſon of ſuch omiſſion or negleR. 

Provided nevertheleſs, that apy commiſſion of 
ieutenancy, or other commiſſion already granted by Ra the 

irtue of any former acts, ſhall not be annulled by former ads, not 
Wc repeal of thoſe acts, but the perſons to whom to annul com- 
uch commiſſions haye been granted, may act in like miſſions where 
nanner as if this abt. had not been made; but no the parties are 
perſon ſhall act as deputy lieutenant, colonel, lieu- ' legally quali 
nant colonel, major, or captain, by virtue of any fed. 
»mmiſſion alrcady granted, unleſs he is qualified © 
b aforeſaid, and unleſs he has delivered, or mo deliver ſuch de- 

eription thereof as aforeſaid. . 136. 0 

And the clerk of the peace ſhall enter ſuch qua- 8 
cation ſo tranſmitted to him upon a roll to be Qualifications 
Pt for that purpoſe, and ſhall cauſe to be inſerted to be znſerted in 
| the Gazette the date es of the commiſhons, and the Gazette, 

mes and rank of the officers, together with the 
Q 2 namcs 


: ET | . 3 


the county; and ſuch clerk of the peace ſhall in January, yearly, 


*F149. 


_ oblige any peer or heir apparent of ſuch peer (duly appointed) u 


Commiſſion not 


connnue. deputy lieutenants, may, at the end of every fine 


quaiited to ſerve in ſuch higher rank. / 15. 
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names of the officers in whoſe room they are appointed, in like man. 
ner as commiſhons in the army are publiſhed from the War-oſhce, 
and the expence of ſuch inſertion ſhall be paid by the treaſurer of 


tranſmit to one of the ſecretaries of ſtate a complete account of the 
qualifications fo left with him, to be * laid before parliament : 

önd every deputy lieutenant and commiſſioned 
To take the officer not having already taken and ſubſcribed th, 
oaths. oaths, and made and ſubſcribed the declaration a; 

required by this act; ſhall at ſome general quarter 
ſeſſions, or in one of the courts at Weſtminſter, within ix months 
after he ſhall have accepted his commiſſion, take the oaths, and 
make and ſubſcribe the declaration, as other perſons qualifying for 
offices. . 13. | 8 | 
. And every deputy lieutenant, colonel, lieutenant 
Penalty on aft- tolonel, or major, acting, not being qualified xz 


ing not betng aforeſaid, or without having delivered in ſuch ſpe- 
qualified. cifick deſcription of his qualification as is herein 


before required, ſhall forteit 2001. and every cap- 

tain 1601.; half to him that ſhall ſue, and half to the uſes heren 
after directed. And the proof of the qualification ſhall lie on hin 
againſt whom the action is brought. ,. 14. N 
| Provided, that nothing herein ſhall extend to re 
Exceptions as to train or prevent any peer of this realm, or his kr 
peers. apparent, from being appointed, or acting as a de 
bs puty lieutenant or commiſſion officer within the 
county or place wherein he ſhall have ſome place of reſidence ; or to 


leave his qualification with the clerk of the peace. id. 
| 17. Provided alfo, that the acceptance of a com- 
miſſion in the militia, ſhall not vacate the {eat 
of any member returned to ſerve in *parhament 
I . : 5 

N 18. His majeſty's lieutenant, together with the 
How long the deputy lieutenants, and on the death or removal 
Acer full in the abſence of his majaſty's lieutenant, any hit 


to vacate a ſeat 
% parlament. 


5 years, at their annual meetings, in caſe the militu 
of ſuch county or place ſhall not be then embodied, diſcharge lone 
one field officer of each regiment or battalion, and ſuch a number 
othicers of each inferior rank, as ſhall be equal to the number of pe- 
ions who ſhall have given notice in writing to his majeſty's lieute 
nant, one month at leaſt before ſuch meeting, that they are willig 
to ſerve as field officers, captains, lieutenants, or enſigns, as the calf 
may require: Provided, that the number of yacancies to be mai 
hall not excecd one third of ſuch officers who ſhall have fervedis 
hve years in cach rank reſpectively: Proyided alfo, that notith 
herein ſhall prevent any officer ſerving or who has ſerved in an in 
rior rank, from offering: himſelf to ſerve in a higher rank, if he“ 
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It ſhall be lawful for his majeſty's lieutenant to 
act as colonel or commanding officer of any regi- 
ment, battalion, * or independent company, during 
ſuch time as there ſhall not be any colonel or com- 
manding officer appointed; but no lieutenant ſhall act at any one time 
as colonel or commanding officer to more than one body of militia, 
whether regiment, battalion, or independent company. And where 
ſuch lieutenant ſhall take the comman any y of militia not 
being by this act deemed a regiment, he ſhall be entitledto therank 
of colonel, except when the {aid company ſhall be formed into bat- 
talion as herein after directed; but ſhall receive no greater pay than 
the proper commanding officer of ſuch body would be entitled to. 


And when any colonel! or commanding officer of 


Tieutenant may | | 
uct as colonel. *P 150. 


any regiment, battalion, or independent company, 
ſhall be abſent from Great Britain, all the powers 
by this act given to ſuch colonel ot commanding of- 


Tn the abſence 


of the colanel, 
Sc. the ſenior 


ficer, ſhall be veſted in, and may lawfully be exer- officer to have 
ciſed by the next officer in command who ſhall be fn command. 
reſiding within Great Britain, until ſuch colonel EF wh 


or commanding officer ſhall be returned, and ſhall have notified his 


arrival to the clerk of the peace of the county or place to which ſuclt C 


militia belongs: and ſuch clerk of the peace ſhall forthwith, upon 
receipt of ſuch notification, tranſmit an account thereof to the officer 
who ſhall have been next in command as aforeſaid; and all acts done 


by ſuch officer next in command, ſhall be as valid in law, as if 


they had been done by the colonel or commanding officer himſelf. 


. 6. | 
| / 155 when a battalion is commanded by a heute- 
nant colonel who. ſhall have been commandant of 
the fame for five years, the lieutenant, with the 
conſent of his majeſty, may give ſuch lieutenant 
88 commandant, a commiſhon of eolonel, 
37 


And when the number of men in any county, rid- 


ing, or place is ſufficient, the militia, thereof ſhall 
be formed into a regzment, to conſiſt of not more 


than twelve, nor leſs than eight companies; of 80 
private men to a company at the moſt, and 60 at 


| nel. 


Lieutenant co- 
lonel of 5 Ears 


flanding muy be 
colo 


appointed 


Forming regi- 
ments and bat- 


talions, and ap- 


pointing officers 


the leaſt; and the field officers ſhall be one colonel, 
one lieutenant colonel, and one major : And if under Toes 
eight and not leſs than five companies, ſuch militia ſhall be formed 
into a battalion, and the field officers of ſuch battalion ſhall be, one 
heutenant colonel, and one major only: And if under five and not 
leſs than three companies, into a battalion, with one lieutenant colo- 
nel, or major, and no other field officer. And in each regiment ot 
battalion there ſhall be one captain, one lieutenant, and one enſign 
to each company : bur every battalion of five companies or upwards, 
may have one company of grenadiers or light infantry, to which two 
lieutenants ſhall be appointed, inſtead of one lieutenant and one en- 
gn: And every regiment af * eight companies or upwards, may #Þ x 5 
. 5 5 have 


lo the ſame. 


— 
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have one company of grenadiers and one of light infantry, to each of 
which two /z-utenants ſhall be appointed in like manner. f. 53, 
And where the number is ſufficient to form ſix companies, but not 
ſufficient to form a regiment, the lieutenant may appoint three ptr- 
tons qualified as aforeſaid, to ferve with the rank of colonel, ljeute- 
ant colonel, and major, but with no higher pay than if they were 
appointed [zeutenant colonel, major, and captain. And where the 
number is ſufficient to form four, but not to form ſix companies, the 
 heutenant may appoint two perſons qualified as aforeſaid, to ſerve 
with the rank of lieute nant colonel and major, but that only one of 
them ſhall be entitled to any higher pay than that of a captain. And 
where the number is not ſufficient to form moxe than two companies, 
the eldeſt captain ſhall rank as major, but ſhall only be entitled to 
the pay of captain. ſ. 5h VVV 
e And when the number of men fhall not be ſuffici- 
Independent ent to form a battalzon, they ſhall be formed into 
companies. independent companies, each company to conſiſt of 
8to private men at the moſt, and 60 at the leaſt, 
with one captain, one ieutenant, and one en/ign to each company. 
And his majeſty may join together any number af ſuch independent 
companies and form a battalion, or may incorporate them with any 
other regiment or battalion, provided the number of companies be 
not thereby made to exceed the number of companies of which a re- 
giment or battalion is herein before directed to conſiſt, f. 54. 
„ And any perſon duly qualified as a lieutenant, 
Captain lieute- may be appointed captain lieutenant in any regiment 
nants. gr battaljon conſiſting of not leſs than fix compa- 
ues nies, but ſuch captain lieutenant ſhall not by the 
date of his commiſſion or otherwiſe, rank above a captain. / 59. 
Hut no ad/utant, ſurgeon, regimental or battalion 


rh. ago clerk, or quarter maſter, ſhall be capable of being 
esta lor Balla: appointed captain of a company ; nor ſhall any cap- 


tain of a company be capable of being appointed to 
any of thoſe places. Provided nevertheleſs, that 
any battalion clerk may be appointed a captain lieu- 
| tenant in any regiment or battalion entitled to one 


lion clerk, or 
quarter maſter, 
to be appanted 


- @ captain. _ by this act. . 62. fe = 
. _ His majeſty may appoint one proper perſon wha 
Adjutant. | thall have ſerved, or at the time of ſuch appoint- 


SL ment ſhall actually ſerye, in ſome of his majeilys 
other forces, or in any corps of militia that has been drawn gut and 
embodied, to be an adjutart to each regiment, battalion, or inde- 
pendent company ; and ſuch adjutant, if appointed out of his ma- 
jeſty's other forces, thall, during his ſervice in the militia, preſerve 


BP 152; his rank in the army, in the ſame * manner as if he had continued in 


that ſervice; and his majeſty's lieutenant may give to the adjutant a 
commiſhon of /:zutenant or enſign, although ſuch adjutant may not 
have the qualification required by this act for ſuch commiſſion. And 
fuch licutenant may, on the recommendation of the commanding of- 
ficer of any regiment or battalion conliſting of not leſs than fix compa» 
nies, appoint ſuch adjutant to the rank of captain by brevet, us 
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he hath ſerved Gre years as a Heutemattt, either in the militia or other 
forces, although he may not have the qualification required by this 
act for captain. Provided always, that no ſuch appointment ſhall 
be valid, unleſs in the inſtrument granting the ſame it be ſpecified, 
in what regiment or battalion, and whether in the militia or other 
forces, ſuch adjutant hath ſerved as a lieutenant, and what was the 
date of his commiſſion. But no adjutant fo appointed t6 the rank of 

a captain, ſhall by the date of ſuch appointment, or otherwiſe, rank 
above or command any captain, nor be entitled to any greater pay 
than that of a lieutenant, together with his pay as adjutant. ſ. 60. 

And ſerjeants, corporals, and drummers, ſhall be 1 
appointed in the following proportion {( when the re- Senjeants, cor- 
gime nt is not in actual ſervice ), that is to ſay, one porals, and 
ſerjeant and one corporal to every 30 men, and one drummers, to 
drummer to every company; with an addition of be appointed. 
one drummer to each flank company of regiments 
or battalions conſiſting of ſix or more companies; and where there 

ſhall be a ſurplus of 15 men or upwards, one additional corporal for 
| ſuch ſurplus of men; and all een and corporals ſhall take the 
following oath ; 

T A. B. do ſincerely PE? and facet, that T 
will be faithful, and bear true allegiance to his ma- Oath. 
iy king George; and I do ſwear that I am 4 pro- | 

tr/lant, "and that I will faithfully ſerve as a ſerjeant [or corporal] in 
the militia, within the kingdom of Great Britain, for the deſence of the 
fame, until 1 ſhall be legally diſcharged. 

And any ſerjeant, corporal, or drummer, may SE 
be diſcharged by the colonel or commanding officer, Serjeants, Se. 
with the conſent of the captain of the company: may be diſ- _ 
And ſuch captain, with the approbation of the com- charged, and 
manding officer, may appoint another proper perſon others 4 * | 
in the room of every ſerjeant, corporal, and drum- ed. 
mer who ſhall die, deſert, or be diſcharped; all 
77g FAIRE and corpoials ts . thall take the oath afore- 

al 64, 65. 

But no perſon who ſhall keep any bouſe of pub- 8 
hc entertainment, or who ſhall ſell any ale, wine, Publicans ex- 
or ſpirituous * liquors by retail, ſhall be capable of cepted. 
being appointed, or of ſer ving as a ſerjeant, corpo- | 
ral, or drummer. /. 64. . 

And the colonel or 1 EI officer of every 3 
battalion conſiſting of four or more companies, may Serjeant and 
appoint a ſerjeant major out of the ſerjeants, and a drum major. 
rum major out of the drummers. id. | R | 

And all ſerjeants, corporals, and drummers, who 
ave received pay as ſuch, ſhall be deemed to be Serjeants, &c. 
ngaged, and compellable to ſerve in ſuch regiment, compellable to 
arttalion, or independent company, until they ſerve. 


hall be legally dilcharged- id. And 
- - Ana 


is 


mers may be drummers than one per company to be employed as 


hereafter to engage any additional number of drummers to act as 
 Hfers or muſicians in their reſpective corps; and they ſhall be deemed as 


other drummers; and ſhall continue to ſerve ſo long as they ſhall 


Clerk of the re- regiment or battalion conliſting of more than two 
\ talton. . aa regimental or baitalion clerk, who thall execute 
more than two companies, no clerk ſhall be allowed, but the receiver 


manding officer of ſuch companies, who ſhall account with the re- 


| ras Lo Fne tive ſubdiviſions ſhall appoint a cler for their ſub- 
arts oh diviſions, and may diſplace him if they think fit, 
meetings. = 2 CEL e eee , 
and appoint another in his room. id. 


Pig. 


Number of pri- 


e {hall be as follows: é | 
For the county of Bedford — — 400 
Berks — — —— — 569 
Bucks — | — $60 
Cambridge — — — 480 
Cheſter, with the city and county of the city of Cheſter — 50 
Cornwall — — — 640 


number of drummers who are now employed as fifers or muſicians, 


manding officer reſpectively ſhall be liable to make good all defici- 
encies on account of the pay, cloathing, or public ſtock. /. 100- 
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And in caſe the lieutenant or commanding officer 
Extra drum- - Thall be deſirous of keeping up a greater number of 


kept as fifers or fifers or miſicians, and ſhall be willing to defray the 
anigſiciaus. expence of ſuch additional drummers; it ſhall be 
Ws | lawful for the commanding officer to retain any 


over and above the number eſtabliſhed by this act; or at any time 


drummers of militia within the meaning of this act; and ſhall be ſub- 
ject to the ſame orders, regulations, penalties, and punilhments, as 


receive the ſame pay and cloathing as other drummers, or better, and 
no longer. /. 66. TO Ons a yg 5 
8 And the colonel or commanding oſſicer of every 


g1ment or bat= companies (when not in actual ſervice) may appoint 
the office of paymaſter: But where there are no 
general of the land tax ſhall pay the money neceſſary to the com- 


ceiver general for the fame. ſ. 61. \ _ 
. And the lieutenant of every county, riding, or 
Clerk of the ge- place, ſhall appoint a clerk of the general meetings, 
neral meetinss. and may diſplace ſuch clerk if he ſhall think fit, 

aalkanacd appoint another in his room. /. 16. 
And the deputy lieutenants within their reſpec- 


When any regiment or battalion ſhall be drawn 
Agent. out into actual ſervice, and during the time they 
„„ ſhall continue in actual ſervice, the colonel, or 
where there is no colonel * the commanding officer, ſhalt appoint an 
agent; and take ſecurity from ſuch agent; and ſuch colonel or com- 


II. Number of men to be raiſed in the ſeveral counties. 


By 5 17. The number of private men to be 


raiſed (excluſive of the places herein after excepted) 


Cumberland 
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Camberiand EI —ͤ— — — r 3 320 
Devon, with the city and county of the city . 


Dorſet, with the iſland of Purbeck, and the town and county 
of the town of Poole | | 


— 640 

Durham — 409 
Efiex eee | — 960 
Glouceſter, with the city and county of the city of Briſtol — 960 
Hereford . | | — ao 
Hertford —— — 560 
Huntingdon — 320 
Kent, with tlie city and county of the city of: Canterbury — 960 
Lancaſterx³.ͤn⸗ — 800 
Leiceſter — — — 560 
Lincoln, with the city and county of the city of Lincoln — 12CO 
Middleſex (excluſive of the tower hamlets) — 1600 
Monmouth | Es „ 
Norfolk, with the city and county of the city of Norwich — 960 
Northampton — — 640 
Northumberland, with the town and county of the town of 

Newcaſtle, and town of Berwick 560 
Nottingham, with the town and county of the: town of N ot- 
tingham 387 —— — — pg 480 | 
* Oxford | — 560 * P 5 
Rutland —— — — —— 120 
Salop e — — 640 
Somerſet — $840 


Southampton, with aw town and county of 3he. town of 
Southampton 


Stafford, with the city and county of che city of Litchfield — 550 
a —— — — 960 
Surrey — —— 90 
Suflex —— 1 


Warwick, with the city and county of 'the city of Coventry 4 
W eſimorland — 


Worceſter, with the city and county of the pry of W orceſter $50 
Wilts 


| 
5 
+ 
O 


8a 

Vork, Weſt Riding, w ith the city and county of the S 

Vork — — 1240 
— North Riding 5 — — 7 
— Faſt Riding, with the town and county of che town . 

Kingſtonn —— — — — 420 
Angleſea ; — — — — — — 80 
Brecknock — — — — 160 
Cardigan — —— — — 1209 
Caermarthen — — — — 280 
Caernarvon —— — —ꝛ — 80 
Denbigh — | — — — 280 
Flint — — —— — 129 
Glamorgan — — — — 00 
Merioneth — —— — 80 
Montgomery —— — — 240 


| 25 5 
Vor. III. R ES Pembroke | 


*. 


1 
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Radnor * _ — — » — — — ans — bY 1 20 
6 — 


| wag | Total 30,740 

. His majeſty's lieutenant ſhall tranſmit to the pri- 
Proportioned in vy council annually, an account in writing of the 
the ſeveral true ſtate of the number of perſons fit and liable to 
COUNTIES. | ſerve in the militia for the county or place of which 
En he is lieutenant ; and after all the ſaid number 
ſhall be ſo tranſmitted to the privy council, the ſaid council ſhall fx 
and ſettle, as near as may be, the number of militia men, who 1hall 
for the future ſerve for each county, riding, or place, by the pro- 
portion which the numbers ſo returned bear to the whole number of 
militia men directed to be raiſed, and forthwith tranſmit accounts of 


*P 156. the numbers ſo fixed and ſettled to all his * majeſty's lieutenants of 


the ſeveral counties and places reſpeEtively. /. 50. 
And where the number of militia men ſo fixed and ſettled as afore- 
ſaid, ſhall be greater than the number of militia men, who ſhall be 
by virtue of this act appointed to ſerve for any county, riding, or 

place; in ſuch caſe, his majeſty's lieutenant, together with two de- 
puty lieutenants, and on the death or removal, or in the ablence of 
his majeſty's lieutenant, three deputy lieutenants, ſhall at a general 
meeting to be held for that purpoſe, appoint what number of militia 

men thall ſerve foreach reſpective hundred, rape, lathe, wapentake, 
or other diviſion, within the county, riding, or place, to which they 
belong; and the additional number of militia men to make UP the 
whole number fo fixed and ſettled as aforeſaid, ſhall be provided or 
choſen, and ſworn and inrolled, in like manner as all other militia 
men. And where the number of militia men ſo fixed and ſettled as 
aforeſaid, ſhall be leſs than the number of militia men, who ſhall be 
by virtue of this act appointed to ſerve for any county, riding, or 
place; in ſuch cafe, his majeſty's lieutenant, together with two de- 
puty lieutenants, and on the death or removal, or in the abſence of 
his majeſty's lieutenant, three deputy lieutenants, ſhall at a general 
meeting to be held for that purpoſe, diſcharge by lot proportionably 
out of each reſpective hundred, rape, lathe, wapentake, or othe! 
. diviſion, ſo many militia men as ſhall exceed the number ſo fixed 
andi ſettled as atorefaid. id. 1 8 os. 


| FIT. Tſhuing precepts to return hls. 


General mectings of the lieutenancy of every coun: 

A general meet- tv, riding, and place, ſhalt be holden in ſome prit- 
ingin'e ind, cipal town; to conſiſt of the lieutenant, together 
wirth two deputy heutenants, or, on the deatl 01 

removal, or in the abſcnce of the lieutenant, then of three deput} 
HLevienants; and one ſuck general meeting ſhall be holden annually, 
on the laſt Ziefauy vhich hall happen before the 24th day of Octor 
in every vear: and ſuch lieutenant together with two deputy lieute— 
nants, or on the death, removal, or abſence of the lieutenant, three 
deputy licutenants, may ſummon other general mevtings on any bs 


% 
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to be fixed by ſuch ſummons, of which days and places reſpectively, 
| notice ſhall be given in the London Gazette, and alſo in any weekly 
news- paper uſually circulated in ſuch county, riding, or place, 14 
days before the days appointed for holding ſuch meetings reſpectively. 
And in caſe any annual or other general meeting “ ſhall not be at- 
tended by the lieutenant, or a ſafhcient number of deputy licutenants, 
the lieutenant, or any one deputy lieutenant, may adjourn the ſam 
to any other time and place, within ſuch county, riding, or place; 
and in caſe no deputy lieutenart ſhall attend, then the clerk of the 


general meetings ſhall adjourn ſuch meeting to any other time, to be 


holden at the ſame place. /. 18. . 

At which annual general meeting they ſhall ap- | 
int the firſt meetings of the deputy lieutenants Subdiviſion 
within the ſeveral ſubdiviſions, which ſhall be held meetings to be 

as early after the 24th day of October in every year appointed. 

i conveniently may be. . 22 ooo 88 | 
And the reſpetiive clerks of the ſubdiviſion meet- Te 
ings, ſhall as ſoon as conveniently may be after any Notice to be 


4+ 


ſuch meeting ſhall have been appointed, give notice given of ſubdi- 


in writing of the time and place of meeting, to ſuch viſion meetings. 
of the deputy lieutenants who ſhall be refident with= + my 


in ſuch ſubdiviſion, as he conveniently can; and alſo to the com- 


manding officer of the regiment or battalion if on actual ſervice, or 
(if not) to the colonel thereof, or (in his abſence from Great Britain) 
to the next commanding officer, and an account of the ſeveral days 
2 for receiving lis, and for balloting and inrolling the men, 
SE iy, | 5 : | | 
Which ſubdiviſion meetings ſhall conſiſt of two „ 
deputy lieutenants at the leaſt, and where two de- Of what num- 
puty lieutenants do not attend, one deputy. lieute- ber to conjiſt. © 
nant, and one juſtice, may do all acts, matters, and 
things, which are by this act directed to be done by deputy lieute- 
nants, at their ſubdiviſion meetings. ſ. 19. . 
And if there ſhall not appear at any ſubdiviſion 
meeting, two deputy lieutenants, or one deputy Suffecrent num- 
licutenant, and one juſtice; the clerk ſhall, by no- er not appear- 
tice to be given in writing to all the deputy heute- ing. 
nants within ſuch ſubdiviſion, or left at their reſ— 


C 


pective places of abode, appoint another meeting to be held within 


* 


14 days, at the ſame place, ſuch notice to be given at leaſt 5 days 


previous to ſuch meeting. f. 21. 1 | 

At the ſaid firſt general meeting, they ſhall iſſue | 
(A) their orders to the chief conſtable, and where Precepts to be 
there is no chief conſtable, to ſome other officer of z/ſued for re- 
the ſeveral hundreds, rapes, laths, wapentakes, or turnizg lifts, 
other diviſions, to require by orders under their 


hands the conſtable or other ſuch officer, of each pariſh, tithing or 


place, to return to the deputy Jicutenants withia the ſubdiviſions, at 


tle placey and on the day, appointed at the ſaid firſt general meet- 


ing, fair and true liſts in writing, of the names of all the“ men uſu- 
ally and at that time dwelling within their reſpective pariſhes, tithings 


and 


. 


*P 158, 
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and places, between the ages of 18 and 45 years, diſtinguiſhing their 
reſpective ranks and occupations ; and where the true names of ſuch 
perions cannot be procured, their common æppellation ſhall be {ujh- 
cient, and which of the perſons ſo returned labour under any infu- 
mity, likely to incapacitate them from ſerving ; having firſt affixed a 
true copy of ſuch lift on the door of the church or chapel, and if au 
place have no church or chapel, then on the door of the church or 
chapel of ſome pariſh or place thereto adjoining, on ſome Sunda; 
morning, before they ſhall make ſüch return, which Sunday {hall 
be three days at the leaſt before the ſaid meeting ; and allo notice in 
writing, at the bottom of ſuch liſt, of the day and place of ſuch meet- 
ing, and thatall perſons who ſhall think themſelves aggrieved, may 
then appeal, and that no appeal will be afterwards received. /. 22, 
3 And where any pariſh fhall lie in two or more 
Pariſhes lying counties or ridings, the inhabitants thereof ſhall 
in two counties. 1erve in ſuch county or riding wherein the church 
. bdelonging thereto is ſituate, which ſhall for the 
purpoſes of this act be deemed part of that county or riding. /. 33. 
1 LE And if any perſdn ſhall retuſe to tell, or thall 
Perſons refu- falſely tell his chriſtian and ſurname, or the cluif- 
Ving to tell their tian and ſurname of any man lodging or reliding 
"eames. within his houſe, to any conſtable or other office, 
authoriſed by this act to demand the ſame, he hall 
: / OL 7 4 

= Provided, that no peer of this realm, nor any 
Perſons ex- erſon who ſhall ſerve as a commiſſioned officer in 
_empled. _ 5 is majeſty's other forces, or in any of his caſtles or 
> forts; nor any non-commiſſioned officer, or private 

man ſerving in any of his majeſty's other forces; nor any commiſſion 
officer ſerving, or who has ſerved, four years in the militia; nor any 
perſon being a member of either of the univerſities; nor any cles 
man; nor any licenſed teacher of any ſeparate congregation ; nor any 
conſtable, or other peace officer; nor any articſed cle, &, apprentice, 
ſeaman or ſeafaring man; nor any perſon muſtered, trained, and do- 
ing duty in any of his majeſty's dock yards; nor any perſon free of 
the company of watermen of the river Thames; nor any perſon em- 
ployed and muſtered at the Tower of London, Woolwich warren, ti 
ſeveral gun-wharfs at Portſmouth, Chatham, Skeerneſs, and Plymonti, 
or at the powder mills, magazines, or ſtorehouſes under the direction 
of the board of ordnance; nor any poor man who has more than one 
child born in wedlock ; ſhall be compeiled to ſerve perſonally, or d 
Provide a ſubſtitute. f. 2. Es „„ 
* PF. * Licenſed tiachers of any ſeparate congregation} By the 19 6.3 
c. 44. Every perſon diffenting from the church of EAgland, in boi 
orders, or pretended holy orders, or pretending to holy orders, being 
a teacher or preacher of any congregation of diſſenting protentanty 
who ſhall, at the general ſeſſions of the peace where he lives, tas 
the oaths of allegiance, ſupremacy, and abjuration, and ſubſoribe 
the declaration againſt popery of the 30 C. 2. and a declaration til 
he is a chriſtian, and a proteſtant, and believes the dottrine of the 
old and new tenament, {hall be exempted trom ſerving in the mil 


/ 
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of this kingdom,—And the clerk of the peace's certificate thereof 
| ſeems to be that which denominates him a licenſed teacher. 
Articled clerk] H. 17 G. 3. In the common pleas: Gerard's caſe. 
A writ of privilege was moved for, to exempt Mr. Gerard an attor- 
ney and one of the ſecondaries of the court, from ſerving as a militia 
man in the Weſt regiment of the Middleſex militia, into which he 
had been balloted. And the court granted a rule to ſhew cauſe, to 
pe ſerved on the clerk to the deputy lieutenants. On ſhewing cauſe, 
it was urged in ſupport of the rule, that articled clerks being ex- 
empted by name, much more ought the attornies themſelves to be 
exempted; for to what purpoſe are the clerks exempted, if their maſ- 
ter is liable to be taken from them? And certain caſes were mention- 
ed relating to the militia upon the old eftabliſhment, particularly 
with reſpect to the London trained bands, where the {aid privitege 
was allowed. Againſt the rule, it was contended, that the privi- 
lege of the court extends only to exempt its officers from per ſonal du- 
ties; that this is not a perſona] duty, * a pecuniary one, top if the 
party doth not chule to ſerve, he may pay 101.——And by the court, 
after great deliberation, the true diſtinction is, whether this is a per- I 
ſonal or pecumary duty, It is beyond a doubt, that privilege extends | 
to all caſes of perſonal ſervice, tho' impoſed by as of parliament 
and in the moſt comprehenlive words, unleſs clearly expreſſing tlie 
ſenſe of the legillature to the contrary; As in the caſes of conſtables 
| and tythingmen, officers under commiſſioners of ſewers, overſeers of 
the poor, collectors of ſublidies, watch and ward. The only queſ- 
tion therefore is, whether this be a perſonal ſervice. And we are all 
of opinion, that it is not a perſonal, but only a pecurzary ſervice, 
decauſe it may, at the option of the party balloted, be commuted for 
a certain ſum of money, namely 101.; which ſum is to be laid out in 
providing a ſubſtitute for the defaulter, who by payment * of the P 160. 
ſaid money ſtands totally diſcharged for three years. He has there- 
fore three options allowed him, to ſerve perſonally, to find a ſubſti- 
tute, or to pay Iol. This is the whole of his charge; for altho' in 
times of diſtreſs and necethty the current price of a ſubſtitute ſhould 
be 501, the perſon balloted may be excuſed for 101. - It is therefore | 
not a penalty for the neglect of finding a ſubſtitute, for it may be leſs 
than the expence of hiring one; but it is clearly a commutation. 
| And this diftingmthes the caſe moſt materially from that of the Lon- 


| don trained bands, and the ancient eommilhons of array; where, if 
5 the party did not, or was not permitted, to find a deputy, he was 
) obliged to ſerve in perſon, under an unlimited penalty, ſometimes of 


impriſonment, ſometimes of the forfeiture of all that he had. And 
the court were unanimous, that in this caſe the privilege ſhould not 
de allowed., Bae Ned. id % noone „ 
And if the deputy lieutenants and juſtices at any 5 
ſubdiviſion meeting, ſhall receive information, or Fraudulent ap- 
ſuſpect, that any perſon inſerted in any liſt, de-  Prenticeſhip. 
icribed as an apprentice, has been fraudulenly _ 5 
bound in order to avoid ſerving; they may inquire into ſuch binding, 
and ſummon witnefles, and examine them on oath : And if ſuch fraud 
tall appear, they may appoint ſuch perſon ſo bound apprentice, to 
b | N ſerve 


ier e 


. wh 4c ——— ” — — 
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ſerve e in the militia of the place for which ſuch lift was 


JJ. 30. 


returned, if there be a vacancy; if not, then on the firſt vacanc 
that ſhall happen: And the perſon to whom ſuch apprentice ſhall be 


ſo bound, ſhall forfeit 101: 


If any chief conſtable; conſtable, or other officer, 
Conſtables ne- ſhall refuſe or neglect to return fuch liſt, or to. 


glectiug their comply with ſuch orders as he ſhall receive from 


duty. the deputy lieutenants, in purſuante of this act; or 
ſhall in making ſuch return be guilty of any fraud 


or wilful partiality, or groſs neglect, any two deputy lieutenants 
may impriſon him in the common gaol for one month, or at their 


diſcretion may fine him! in any ſum not exceeding 51. nor under 49s. 


And any es who ſhall by gratuity, of, or 
Kndgovourles reward, or by promiſe thereof, or of any indemnifi- 


to procure falſe cation, or by menaces, or Ster endeavour to pre- 
returns. vail on any conſtable or other officer to make a falſe 


return, or to eraſe or leave out the name of any 


perſon who ought to be returned; he ſhall forfeit gol. f. 31. 


p 161. 


If the liſt of any pariſh or place ſhall be loſt or 


Tif loft. deſtroyed; the deputy lientenants, in their ſubdi- 


viſions, may cauſe a new liſt to be made and return- 


ed to them at their next ſubdiviſion meeting, in like manner as the 


former was. ſ. 29 
| * At the faid firſt meeting, may be . 
Second general alſo, the time and place of a ſecond general meet- 


meeting ap- ing, for proportioning the numbers in the ſeveral 
Poin ted. hundreds or other large diviſions, if Judged need- 
5 ful. 1. 22, | 


IV. Returning and fettlin of the 1 ifts. 


On the day and at the place 3 for hy 


Liſt to be re- fiſt ſubdiviſion meeting as aforeſaid, for the return 

turned upon. of the liſts, the conſtables or other officers-refpiec- 

cath, tively ſhall attend, and verify their return m_ 
oath. f. 22. 


And the deputy lieutenants, ſo aſſembled i in their 


Appeals to be ſubdiviſions, ſhall (after hearing any perſon who 


heard, and lifts ſhall think himſelf aggrieved, by having his name 


amended. inſerted, or by any others being omitted) direct ſuch 


liſts to be amended as the cate ſhall require; and 
aiſo the names of all perſons by W act excepted, to be ſtruck out 


of the ſaid liſts. id. 
A perfon having more than one 3 of reſidence, 


Caſe rwhere 2 hall ſerve, for the county or place, where his name 
per ſon hath hall have been firſt inſerted in a liſt, and returned; 

:200 places of and tue clerk to the ſubdiviſion meeting to which 
abode. ſuch liſt ſhall be returned, fhall on requeſt grant a 


certificate gratis, that ſuch perſon's name was in- 


Feng? in ſuch liſt, ſpecifying the ume Wien lach lüſt was made and 


turned. . 32. And 
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And at the ſaid firft ſubdiviſion meeting they ſhall 
appoint a time and place for the ſecond meeting 
within cach ſubdiviſion; for proportioning the num- 
bers in the ſeveral pariſhes, tithings, and places. 


Time appointed 
for a ſecond S 
ſubdiviſion | 


meeting. 


22. 
/ And ſhall alſo return to the clerk of the general : 
meetings, certificates under their hands, of the Return io the 
number of men in each pariſh or place ſpecified in clerk of the ge- 
the liſts ſo amended; and the ſame ſhall be filed by era meetings. 
the clerk for the uſe of the general meetings. id. : 


| J. Proportioning the numbers in the hundreds, &c. or altering the 
| ſubdiviſions. . _ 1 | 


And the lieutenant, together with three deputy lieutenants, or on 
the death or removal, or in the abſence of the lieutenant, five deputy 
lieutenants may, at a general meeting holden as before directed, al- 
ter the appointed ſubdiviſions within ſuch county, riding, or place, 
if they ſhall ſee occaſion ; and may alter the eſtabliſhed allotment of 
the number of men in each reſpective hundred, rape, lath, wapen- 
take, or other diviſion, according to the numbers contained in ſuch 
reſpective certificates, received from the ſeveral ſubdiviſion meetings. 


L 23- 15 | 
* LI. Proporttoning in the ſeveral pariſhes, tithings, or places. *P162, | 


At the ſecond ſubdiviſion meeting as aforeſaid,  _ 
the deputy lieutenants ſhall appoint what number Proporiioning 
of men {hall ſerve for each pariſh, tithing, and in the Croat 
place; in proportion, to .the number appointed to pariſhes or 
ſerve for each hundred, rape, lath, wapentake, or places. 
other diviſion; and ſhall appoint another meeting 
to be holden within three weeks within the ſame ſubdiviſion. ſ. 24. 

And they may add together, whenſoever they > 
ſhall think neceſſary, the liſts for two or more pa- Two or more 
rihes, tithings, or places; and proceed upon ſuch pariſhes or 
lifts added together, ſo as to make the choice of places may be 
* men by lot as equal and impartial as poſſible. jozned. 

And they ſhall iſſue out an order (B) to the chitecf f 
conſtable or other officer of the reſpective hundreds Motice to be 
or other diviſions, requiring them to give notice to given for ballot- 
the conſtable or other like officer of each pariſh, ing. 
tithing, or place, of the men appointed to ſerve for 
ſuch W pariſh, tithing, or place; and of the time and place 
of the next ſubdiviſion meeting, for chuſing the men by lot. ſ. 24. 


VI. Balloting. 


And the deputy lieutenants, at their next ſubdiviſion meeting, ſhall 
caute the number of men appointed to ſerve as afoxeſaid, to be cho- 
e . | ſen 


g . 
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ſen by ballot out of che liſts returned from every pariſh, tithing, or 


place. / 24. 

And if through the neglect or miſtake of any chief 
Vacancy by conſtable, conſtable, or other officer; or from any 
miſtake or ne- Other cauſe, the full number of men appointed ay 

gleck. aforeſaid, ſhould not be duly inrolled at the meet- 


ing for that purpoſe: the {aid deputy lieutenants 


| ſhall, and are required immediately, to cauſe the liſts to be amend. 


cd, and to proceed to a freſh ballot, and to adjourn their meeting, 
or appoint other meetings, and repeat the amending of the liſts ag 


may be necellary. J. 25 


And if it mall appear to the deputy lieutenants 
FVacancy hy the at any ſubdiviſion meeting, that any balloted man 


Fei ſon balloted is unable by reaſon of any infirmity, or is not of the 


being infirm, or full height of five feet four inches, or is vtherwiſz 


ſhort of fize. unfit for the ſervice; and is not feiſed or pofleſfed of 


an eſtate in lands, goods, or money, of the clear 

value of 1601. and who ſhall make oath thereof; ſuch perſon ſhall 

be dilcharged, and after“ amending the 18 another en ſhall 
be balloted in his ſtead. /. 37. 

And when any militia man who hath been ſom 

Vacancy by and inrolled, ſhall become unfit for ſervice, the co- 


diſcharge. lonel or commanding othcer, with two deputy hen- 


tenants, if the militia ſhall then be within the coun- 


ty, or the commanding officer only if ſuch militia be abſent there- 


from, may diſcharge any ſuch militia man, but another man ſhall 
not be balloted for in his room, until ſuch diſcharge be confirmed 


under the hands of two deputy lieutenants at a meeting in the fub: 


diviſion for which ſuch man was inrolled. ſ. 38. 


And when any militia man ſhall die, or be ap- 


Facency by pointed a ſerjeant, corporal, or drummer in the mi- 

death or pro- litia, or thall be diſcharged by a court martial, the 

motion. vacancy thus occaſioned ſhall be filled up by a freſh 
ballot. /. 39. 


by virtue of this ag: And the commanding officer ſhall cauſe notice 


. And if any militia man ſhall deſert or abſent him- 
Jacancy by a ſelf from his duty, and ſhall not return or be taken 
deſert ter not e- in three months; then upon certificate thereof from 


turning, nor be- the command'ng officer, to the deputy heutenants 


ing taken in 3 at any of their meetings for the fubdiviſion, the 
months. \ ſhall hold a ſubdiviſion meeting and ballot another: 

And if ſuch abſentee ſhall at any time return or be 

taken, he ſhall, notwithſtanding any perſon ſhall have been choſe 

in his room, be compelled to ſerve in the fame manner, and for the 
ſame term, as if no perſon had been ſo choſen in his room. J. 83. 
And if any ſubſiitute who hath been ſworn and in- 

Subſiitutes rolled, ſhall afterwards deſert or abſent himſelf, he 

ein. {hall be liable to ſerve for the full term for which 

he was inrolled, to be computed from the day on 

which hi was apprehended : and hall be alſo. ſubject to ſnch oth 

penalty or punithment, as ſhall be inflicted upon him for ſuch oftent 


10 
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to be given to the clerk of the ſubdiviſion for which ſuch perſon was 
mrolletl, of the day on which he was apprehended, and ſuch clerk 
ſhall make an entry in the roll of the name of fuch perſon, and alſo 
of the time of his being ſo apprehended. /. 84. 5 
and the deputy lieutenants, at their ſeveral fubdi- © 
vilion meetings, ſhall and are required to ballot for Men to be bal- 
all militia men actually ſerving, whoſe ferms of loted fot in the 
ſervice will expire before the 2oth day of Note mber room of thoje 
then next enſuing the holding of ſuch meetings, and whoſe derm of 
malt at = following meeting, to be holden as ſoon ſervice will ex- 
as conveniently may be, inroll the ſaid balloted men pire before 20th 
or their ſubſtitutes: And the commanding officer November en- 
may from time to time diſcharge any man whoſe ſaing. * ' 
time of ſervice will expire before the 20th day f 


* 


* November then next enſuing, and receive any other man in his rom & 


if ſerving ſor himſelf, or if as a ſubſtitute, then the perſon for hom 
he ſerved ſhall be entitled to the ſame immunity from further fervice, 
as if he had ſerved his full term. f. 40. LS 
Provided, that if the churchwardens or overſeers 


who hath been ſworn and inrolled; and ſuch perfon ſo diſcharged, 


P 164. 


of any pariſh, tithing, or place fhall, with the Pariſhes may 5 


conſent of the inhabitants taken at a veſtry, or at offer volunteers 
any other meeting to be holden for that purpoſe, of without ballot- 
| which three days previous notice {hall be given, ing. 
ſpeciſying the cauſe of calling ſuch meeting, provide _ = 
and produce any volunteer or volunteers, who ſhall be approved by 
the ſaid deputy lieutenants, they ſhall then and there be ſworn in and 
inrolled : and only ſo many ſhell be choſen by lot, as ſhall be wanted 
to 2 the whole number to ſerve for tuth pariſh, tithing, or. 
lace. f. 42. 5 JJ 
; And if ſach chutchwardens or overſeers, ſRafl give to ſuch volun- 
teers any ſum or ſums 07 money to ſerve in the militia, not exceed- 
ing 6 J. each; they nay make a rate off the inhabitants according to 
the rate then made for the relief of the poor; which fate being ap- 
proved by one juſtice, the ſaid churchwardens of 6verſeers may cot- 
le, and reimburſe themſelves ſuch ſums as they ſhall have paid 
with the conſent of the ſaid inhabitants as afoxeſaid; and the over= 
plus (if any) fhall be applied as part of the poor rate. And if any 
hall refuſe to pay; one juſtice, on complaint thereof by ſuch chutch- 


perfoti, who ſhall have ferved himſelf, or by ſubſtitute, atcording 


ſerving himſelf or by ſubſtitute, ſhall be liable to pay to any ſuch 
FF ES | | 


„ Provided always, that any perſon who ſhall think 
1 bimſelf aggrieved by ſuch rate as aforefaid, may Appcal. . 
10 appeal to the next ſeſſions, in like manner as againſt a 
* the poor rate. fd. e or Oe 00 BR | 
er um. VVV 
1: „ 85 7 15 

\ 


warden or overſeer, may levy the ſame by diſtreſs. —But ns batloret 


to the direHioft of this or any former ac, ot who ſhall be then 


*P 165. 


padde of five years. id. 
not more than oe child born in wedlock, and who ſhall be approved 


pFcars, his majeſty ſhall order ſuch militia to be drawn out and em- 


| Oath. be faithful, and bear true allegiance, to kis maſeſ 


in the ſpace of free years, his majeſty /hall order and direct the militia 


. ſuch meeting, and there take the following oath : 


2 o be inrolled. to be then and there prepared for that purpoſe) to 


Subſtitutes tobe lot, ſhall produce for his ſub/itute, a man of the 
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ID And the ſaid deput e and juſtices mal, 
2 on at their ſaid d depuiy meeting for latioring, ap. 
pointed for 1 point another meeting to be held within three weel.s 
Joneartng 6n in the ſame ſubdiviſion, for {wearing and inrolling 
the men. /. 24. 
| And hall iffue but an order (C) to the chief con- 
Notice to be {tables, to direct the conſtables or other officers of 
given to the each pariſh or place, to give notice to every man (9 
perſons ballot> choſen to appear at ſuch meeting; which notice 
_ Thall be given, or left at his place of abode, at leaſt 

ſeven days before ſuch meeting. id. 


1 jnrolling. 


82 PITL. Sweari ing and in olling; ; and therein, of ſuiſinater 
Proof to be At w hich ſaid meeting for ſwearing and inrolling, 
made of notice the conſtables thall-attend, and make a return upon 
to the perſon _ oath of the days when ſuch notice was lerved, 
balloted. J. 24. 


And every perſon ſo choſen by lot, ſhall upon ſuch notice appear 


IA. B. do ſincerely promiſe and 7; wear, that I will 
Oath be faithful, and bear true allegiance, to his na- 
jeſiy king George; and I do ſwear, that Tam a pro- 

70% Pant, and that 1 will faithfully / erve in the militia, within the king- 
Ban of Great Britain, for the defence of the lame, during the time of 
Fre years for which Jam inrolled, unleſs I ſhail be ſooner diſcharged. 


And every ſuch perſon ſhall be inrolled (in a rdl 
ſerve in the militia, as a private militia man for the 
Provided always, chat if any perſon ſo . by 


accepted. ſame county or riding, or of ſome adjoining county 
or riding, able and fit for ſervice, who ſhall have 


by the ſaid deputy lieutena ts, ſuch ſubſtitute ſhall be inrolled to 
ſerve in the militia of ſuch county, riding, or place, as a private 
militia man, for the ſpace of five years; and alſo for ſuch further, 
time as the militia ſhall remain embodied, if within the ſpace of five 


bodied : and ſuch ſubſtitute {hall take the following oath: 
IA. B. do /incerely promiſe and ſwear, that T will 


king Geo) ge; ard I do ſwear, that I am a proteſtant, 
* that T will faithjully ſerve in the militia, within the kingdom 
Great Britain, for the defence of the ſame, duri ing the time of five 3 ears 
or for fuch further time as the militia ſhall remuin embodied, if, ey 


10 be drawn ou and embodicd, un, js I [hall be joone; di iſcharged. 1 
| An 
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And one deputy lieutenant may adminiſter the 
oath herein before required to be taken by any ſuch One deputy 
balloted man, volunteer, or ſubſt:tute qualified as lieutenant may 
aforeſaid, and“ ſuch deputy lieutenant ſhall require adminiſter the 
the clerk of the ſubdiviſion, to inroll the name of oath. © mY 
every ſuch perſon, together with the date of the 


diviſion. . 25. 33 
And if any perſon choſen by lot (not being one o ß 
the perſons called quakers) ſhall refuſe or negle& _ Penalty of a 
to appear to take the ſaid oath, and ſerve in the balloted man 
militia, or to provide a ſubſtitute to be approved as not appearing. 
aforcſaid, who ſhall take the ſaid oath, and ſign his 0 be ſworn. 
conſent to ſerve as his ſubſtitute; every ſuch perſon _ 


of hve years be liable to ſerve again, or provide a ſubſtitute; and in 
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day on which the ſaid oath was adminiſtered, in the roll of ſuch 65. 


ſo refuſing or neglecting, ſhall forfeit 10 l. (Dy and at the expiration 


default of payment thereof, and for want of ſufficient effects whereooen 


to levy the ſame, the name of ſuch perſon ſhall be entered on the roll, 


and he ſhall be delivered over to ſome proper officer of the regiment, 
battalion, or independent company for which he was balloted, and 
ſhall be compelled to ſerve for ſuch term, to be computed from the 
time of his being apprehended, as any other balloted perſon would 
be compellable to ſerve, and ſhall be ſubject to the ſame puniſhments 


for afterwards abſconding or deſerting, as he wonld have been ins 


caſe he had appeared and been duly ſworn and inrolled. /. 26. 

And ſuch penalty ſhall be applied, by the ſaid _ 3 
deputy lieutenants, in providing a ſubſtitute for the Application f 
perſon who paid the ſame, (who ſhall be ſworn and the penalty. 
inrolled in like manner as ather ſubſtitutes) and if „ 


„ . | | 4 5 | 

And if any perſon {hall receive any money to ſerve Neal | 
as a ſubſtitute or volunteer, and ſhall neglect to ap- Sulſlitutes not 
pear at the uſual meeting appointed for ſwearing appearing to be 
the militia men,. or before ſame one deputy lieute- ſworn. © 
nant as aforeſaid ; he ſhall, on conviction before ne 
perſon from whom he received it; and ſhall alſo - forfeit and pay to 
ſuch perſon any ſum not exceeding 208. at the diſcretion of ſuch de- 
puty lieutenant or juſtice; and if ſuch otfender ſhall not immediately 


4 cw 2 Co "_e MO Sr 


committed to the common gaol or houſe of correction for 14 days, or 
until the ſaid ſum ſhall be returned. ſ. 44. 9 e 
And when any balloted man ſhall have engaged 


wardens or overſeers ſhall have engaged any perſon der payment of 


perſon hath been inrolled, ſhall refuſe to pay the /{itutes. 
ſum agreed on; it ſhall be lawful for “ any juſtice, . 
and he is required to order ſuch ſum as ſhall appear to him to b 


any ſurplus ſhall remain, the ſame ſhall be paid to the colonel or 
commanding officer, to be applied as part of the regimental ſtock. 


to ſerve as a volunteer as aforeſaid, and after ſuch bounty to ſub- | 


deputy lieutenant or juſtice, be obliged to return the money to the 
return the money, and likewiſe pay the ſaid penalty, he ſhall be 


any perſon to ſerve as his ſubſtitute, or any church- Juſſices may or- 


*P 167 
82 due, 
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due, to be paid to the perſon ſo engaged: and ſuch juſtice ſhall pro. 
ceed therein in the ſame manner as directed by 20 G. 3. c. 19. for 
the recovery of ſervants wages. /. 45- b 
IE | And every perſon choſen by lot ſhall be liable tg 
Balloted man ſerve, although he may have removed from tl; 
changing his place where his name was inſerted in the lift, piu- 
place of abode. vided he was reliding in ſuch place at the time the 
liſt was prepared. f TT 
5 If any guaker ſhall be balloted, and ſhall refuſe 
Quakers being or neglect to appear and take the oath and ſerve in 
balloted. the militia, or to provide à ſubſtitute to be approy- 
„„ ed as aforeſaid, two deputy lientenants ſhall if 
they think proper, upon as rea{onable terms as may be, provide and 
hire a fit perſon to ſerve as his ſubſtitute, who ſhall take the ſaid 
cath, and be inrolled in like manner as other ſubſtitutes ; and tua 
 depiity lieutenants may leyy (E) by diſtreſs and fale of the goods and 
chattles of ſuch quaker, ſuch ſum as ſhall be neceſſary to defray the 
expence of providing ſuch ſubſtitute, rendering to ſuch quaker the 
overplus (if any) after deducting the charges of ſuch diſtreſs and tale; 
And if ſufficient diftreſs cannot be found, and it ſhall nevertheleſs ap- 
pear ſatisfactorily to ſuch deputy lieutenants, that ſuch quaker is of 
ſufficient ability to pay the ſum of 10 l. they may commit (F) him tv 
the common gaol for three months, or until he has paid ſuch ſum of 
money as ſuch deputy lieutenants ſhall have agreed to pay for ſuch 
Iubſtitute. 7. 38. N 5 . n 
And if any meaſures ſhall he uſed in making ſuch diſtreſs, which 
may by ſuch quaker be thought oppreſſive, he may complain to the 
deputy lieutenants at their next meeting, who ſhall hear and finally 
determine the ſame. id. „„ 
5 And where any rate ſhall have been made for pro- 
Quakers refu- viding of volunteers, and the churchwardens or 
ing to pay lie overieers ſhall make complaint to a Juſtice, that 
rate made for any quaker refuſes to pay his rate, ſuch juftice ſhall 
volunteers, onder ſuch coſts and charges to be paid for levying 


ceeding 108. on each of the ſaid quakers where there are no more 

than two, and where there are à greater number, not exceeding 55. 

But ng perſon ſhall he deemed a quaker within 

Who ſha!lbe the mcaning of this act, unleſs he ſhall produce at 

deemed quakers. ſome ſubdiviſion meeting, à certificate under thc 

ye Co ont hands of two reputable houſekeepers, of tae people 

called quakers, acknowledging ſuch man to be one of theig perſus. 

i on.: ads. 5 . 

Balloted nas . No perſon having ſerved perſonally or by fai 

WH tute according to the direction of this, or any torw! 

i diſcharged fromm | : | MAYS. n 

WW *P368. %, „% at, ſhall be ® obliged to ſerye again, pptil by rota 

ll. 108. /erving again.; Ws | - an Wag rd e 

| SP AT ME Fr tion it comes to his turn. /. 27. | 

p But no perſon who has ſerved ply as a fubſlttute 

ſhall by ſuch ſervice be exempted from {ervily 

again, if he ſhall be balloted. id. * 

AC An 


8 ubſit ute not 
at} cha reed , 
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And if any ſervant whateyer, hired by the r, 

or otherwiſe, ſhall be inrolled as a militia man, f to be 

nd any diſpute ſhall ariſe between him and his em- P 4 

and any dit pute IN LW im and nis ei aus 

ployer, touching any money due to him for ſervice 'S 

pertormed betore the time of ſuch lwearing and inrollment, or of 

his being obliged to quit his ſervice by being called out to join the 

militia in which he ſhall have been ſworn and inrolled: one juſtics 

of the county or place where ſuch employer ſhall inhabit, on com- 

plaint made within ?hree months from the time of quitting the ſaid 

jervice, may hear and determine the fame, and order payment of ſo 

much wages in proportion to the ſervice performed, as he ſhall think 

reaſonable: Provided the ſum in queſtion does not exceed twenty 

277755 1 95 in caſe of non-payment far 21 days, may levy the ſame 

by UIMrels. VV EE: „ 
Note, After every ſubdiviſion meeting, the clerk — : 

of the ſaid meeting thall, within 14 days after each Copies of the 


mecting, tranſmit to the clerk of the general mect- rolls to be 
ings, fair and true copies of tlie rolls ſigned at the tranſmitted. 


* > 


zaid meetings. 9. | 5 | 
And ſuch ſubdiviſion clerk ſhall alſo, as ſoon as the militia men 
ae 1arolled, hkewiſe tranſmit ta the colonel or commanding officer, 
a liſt {peciiying the names, trades, and g ſual places of abode, of all 


uch militia men as are inrolled, and if ſubſtitutes, the names, trades, 


2nd piaces of abode, of the perſons in whoſe room they were jnrolleg- 45 
. 20. . 15 | | | : -# 
1.5 


18. Inliſting aud beating up for volunteers. 


any officer, ſerjeant, or other perſon, ſhall 5 
witully and knowingly inliſt any man ta ſerve in his Il ing into 
majeſty's other forces, why at the time of ſuch in- the regulars. 
"ting thall be iarolled or engaged to ſerve in the |, 
ml.ta; every ſuch inlifting ſhal} be deemed null and void. And if 
«ny militia man, at the time of offering to inliſt, ſhall deny to ſuch 
perſon recruiting for men, that he is a militia man then actu- 
ally inrolled and engaged to ſerve (which ſuch officer, ſerjeant, or 
other perſon is required to alk every mag oflęrin Fo ITO rl 
init); of ſhall offer himſelf to be inralled and Or offeringto 
terre in any other regiment, battalion, or inde- ſerve in the mi- 
pendent company of militia; every militia man ſo 1119 elſe where. 
ohending, thall, on conviction, upon the oath of * 
due witneis, befoxe one Juſtice, be committed to the common gaol 
vr houſe ot correction, for * any time not exceeding fix months, over Xx p 69. 
a above any penalty or puniſhment to which he ſhall be otherwiſe © 2-2 
table; and from the day on which his engagement to ſerve in the 
militia mall end, and not ſoaner, ſhall belong as a ſoldier to the corps 
a which he ſhall have been fo inliſted. /. 47. Boer 
Ind if any oftkicer, {erjeant, qr other perſon, ſhall Perfors know- 
mlin any man knowing him to belong to the militia, ing(y inh/ling a 
er without alking him if ke 9 ſhall forfeit militia man 
vr every ſuch oftence 20 l. 7d, forfeit 20 1 


* 
by 
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And if any perſon ſerving in the regular forces, 
Soldier in the ſhall offer himſelf to ſerve and be inrolled as a ſuh- 
regulars, offer- ſti tute in the militia, he ſhall forfeit and pay 101, 
ing to ſerve in to the informer; or be committed to the common 

te militia. gaol or houſe of correction, for any time not ex- 

ceeding three months. id. „„ nl 

And if any perſon ſhall give orders to any ſerjeant, 

Giving orders drummer, or other perſon ſerving in the mili- 
to beat up for tia, to beat up in any city, town, or place, for vo- 
volunteers. 1lunteers to ſerve in the militia, the perſon who ſhall 

” give ſuch orders ſhall, on proof thereof upon oath 
before one juſtice, forfeit 201; one motety whereof ſhall go to the 
informer. And if ſuch ſerjeant, drummer, or other perſon, ſhall 
_ refuſe to declare upon oath, before ſuch juſtice, from whom he re- 
ceived ſuch orders, ſuch juſtice may commit him to the houſe of cor- 
rection for any time not exceeding three months. J. 48. 5 


A. Training and Exerciſe. 


3 I) be militia ſhall be trained and exerciſed in man- 
Al what time. ner following; that is to ſay, by regiment, batta- 
Ion, or independent company, once in every year 
for 28 days together, at ſuch time and place as ſhall be leaſt incon- 
venient to the public, to be appointed by a general meeting of the 
| Heutenancy to be holden as before directed, or in default of ſuch 
meeting being holden, then by the lieutenant, or by three deputy 
lieutenants authorized by his majeſty to act when the lieutenant ſhall 
be out of Great Britain as aforeſaid. And during ſuch time as the 
mititia ſhall be aſſembled to be trained and exerciſed, all the provi- 
ſions in any act which ſhall be then in force for puniſhing mutiny 
and deſertion, and the better payment of the army and their quar- 
ters, ſhall be in force with reſped to the officers and private men of 
ſuch militia in all caſes whatſoever, but not to extend to life or limb. 
5 And notice of the time and place of exercife ſhall 
Notice of the be ſent by the clerk of the general meetings to the 
time and place. chief conſtables, with directions to forward the 
- og: ſame to the * conſtables or other officers of the fe- 
veral pariſhes or places; who ſhall cauſe ſuch notice to be fixed 0n 
the doors of their churches or chapels reſpectively; or if any place 
| ſhall have no chutch or chapel belonging to it, on the door of tae 
church or chapel of ſome pariſh or place thereto adjoining. And all 
| ſuch militia men thall duly attend at the time and place of exercue 
according to ſuch notice. f. 69. I 
Men inrolled But by 27 G. 3. c. B. / 19. No. man inrolled 
7 N. before iſt November 1786, ſhall be required to h 
of = Her. the regiment, battalion or independent company i 
ks » 07 0? which he belongs, unleſs they ſhall be called out 
regiuired to at- into actual ſervice before the expiration of hs 
ted. | 8 5 5 5 | 4 3 os 
| term. ö 
And 
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And the clerks of the ſeveral ſabdivificn meetings 


ſhall, ten days at leaſt before the time ſo appointed 
for the annual exerciſe, cauſe a full and true lift, 


ſpecifying the name and date of the inrollment of 
all the men inrolled within each ſubdivifion, to be 
ranſmitted to the commanding officer, or perſon 


Lifts of the men 


to be ſent to the 


com manding | 


officer. 


appointed by him to receive the ſame; and ſhall cauſe a e of 


ſuch liſt to be tranſmitted i in like manner to the adjutant. 


c. 107: f. Jo. 

And at the firſt meeting for annual exerciſe after 
the paſſing of this a&t, the commanding officer ſhall, 
on the firſt day on which ſuch regiment, battalion, 


*or independent company is directed to afſemble, 


266. 3. 


7 hos thirds of 
the men to be 


Lalloted. 


and in the preſence of ſuch deputy lieutenants and 

officers as {hall be then and there aſſembled, cauſe ſuch number of 
perſons inrolled to be choſen by ballot out of the lift returned for each 

:bdiviſion, as ſhall be equal to two-thirds of the complete number 


where the number-of men cannot be divided into three equal parts, 
the two thirds to be ſo choſen, ſhall be computed upon the next 


that ought to have been inrolled on the lift of ſuch ſubdiviſion : But 


And on the day next after ſuch ballot, the com- 
manding officer thall cauſe the regiment, battalion, 
or independent company to be muſtered, accordin 
to the ſubdiviſion for which each perſon ſhall have 
been inrolled to ſerve, and ſhall cauſe the roll of 
each reſpective ſubdivilion to be publicly called, 


higheſt number that can be divided into three equal parts. Je 71. 


The day after : 
te ballot the | 
men are to be 


muſlered. 


and as the name of each perſon ſhall be read over, he ſhall declare 


whether ſuch perſon is, or is not balloted. /. 72. 
And if any vacancy ſhall happen by the death or 


ration of the term of his ſervice, the commanding 
oihcer ſhall, at the next meeting for annual exerciſe, 


bf. 


. 955 men ſo balloted ſhall be trained and "= 
erciſed for the time and in the manner before direët- 
ed, during every year for which they are inrolled, 


dointed for annual exerciſe. /. 74. 

But the men ſo diſcharged thall, during the time 
hey remain in the town or place where fuch regi- 
nent, &c. is aflembled, be ſubject and liable to the 
me orders, regulations, penalties and puniſh- 
ents, as thoſe ſo choſen to be trained and excr- 
ſed; unleſs they ſhall be uſually reſident, or have 
eir place of abode? in ſuch town or 38 . 5. 


diſcharge of any perſon ſo balloted, or by the expi- 


ballot in the manner before directed, for ſuch fur- 
ther number as ſhall be * wanting to complete the full proportion of * 
wo gar of the number of which ſuch regiment, Th: ought to con- 


and the remainder ſhall be diſcharged from farther 
bttendance during the remainder of the term 5. 


And the Vacan- 


cies to be filled 
UP» | 


Men balloted 
to be exerci ſed 
and the remain- 


der diſcharged. 


Thoſe diſcharg- 
ed to be ſubject 


to military law 


whale they re- | 


man. 


I rovided 


Wien, 
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| Provided always, that ſuch perſons fo diſcharged 
Men diſcharg- ſhall, and are required perſonally to appear at aur 
ed, to appear at ſubfequent time or place of exerciſe, of which like 
any ſubſequent notice ſhall be given as aforeſaid, and of default of 
exerciſe. ſuch appearance, ſhall be ſubject to the fame pe- 
| gnmalties and puniſhments as any other perſons inroll. 
ed to ſerve are ſubject to. /. 76. 35 1 
5 Provided alſo, that if any inrolled perſon who 
Perſons not al- ſhall not be balloted, ſhall offer himſelf as a volun- 
loted may ſerve teer to be trained and exerciſed, in the room of any 
for ſuch as are. who ſhall be balloted, the commanditig officer may 
EE Pe accept fuch volunteer de room of {ich ballute 
perſon, who ſhalt be trained and exerciſed in the fame manner, and 
under the ſame regulations, and for the ſame term as if he had him- 
ſelf been-ballored. / %. . e 
And every militia man (not labouting under any 
Tot appearing infirmity incapacitating him) who ſhall not appear 
at, or deſerting at the time and place N for annual exerciſe, 
during the an- notice having been publifhed as afotefaid, ſhall be 
aual excerciſe. dleemed a deferter; or having joined the corps, thall 
1 7 dleeſert or abfent himfelf, and ſhall not be apprehend- 
ed during the time of ſuch exerciſe ; ſhall in either caſe forfeit and 
pay 201. which if not immediately paid, one juſtice, before whom 
he ſhall be convicted, ſhall commit him to gaol for ſix months, or 
until he ſhall have paid the ſaid penalty. f. 82. 
3 . And if the commanding officer, or adjutant, or 
Manner of pro- officer commanding the conipatiy to which fuch of- 


ceeding to ap- fender belongs, fhall receive information of the 
Pprehend ſuch place where he ſhalt be, or refide, he may, by writ- 
offenders. 1hg under lis hand, deſcribe ſuch offender, and ulſo 


. certify that he did not join the regimetit at the time 
of annual exerciſe, or deferted during ſuch exerciſe fas the caſe may 
be}, and fend the fame by a ſerjeant, corporal, or drummer, to tie 

* pf. adqjutant or ſerjeant * major of the militia of the county or place 
172, wherein ſuch offender is {uppofed to be; and the adjutant or ſetjcant 

major, to whom ſuch certificate ihall be ſent, fhall direct a party 

of the ſerjeants, corporals, or drummers of the regiment to whiich he 

belongs, to afliſt in apprehending fuch ofiender, and in conveying 

him before ſome juſtice of the county or place where he is appre- 

hended, and if, on confefſion, or oath of one witneſs, of the knov- 

ledge of fuch juſtice, he ſhall be found guilty of ſuch offence, ſuc 

| adjutant or ſerjeant major ſhall order a like party, to convey him d 
# the head quarters of the corps of fuilitia of the next courity or plact 
bi in the way to where he belongs, and fhall deliver him to, the adjutan! 
A br ſerjeant major thereof, who ſhall cauſe him to be conveyed on l 
like manner to the next county or place, until fach offender ſhall N 
delivered into the cuſtody of the adjutant of the corps to which 
belongs; who ſhall take him before a Juſtice to be dealt with 8 
aforeſaid. And from the time of his being fo apptehended, until "i; 
is brought before ſuch juſtice, he ſhall he fubſiſted at the rate of 
per day, from the ſtock of the county or place to which he belong 


[ 


5 
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ſr which ſuch juſtice ſhall make an order upon the treaſurer of fich 
cyunty Or place. #: 92. 

It hall be lawful for the mayors, bailiffs, conſta- 
ples, and other chief magiſtrates and officers of cities, Billeting. 
1072S, palithes, tithings, and ether places, and, 
in their default or abſence, for a juſtice of the peace inhabiting in or 
rear ſuch place, but for no others; and they are hereby required to 
zarter and billet the officers and private men, at the times when 
they hall be called out to annual exerciſe, in inns, livery ſtables, 
alehouſes, victualling houſes, and all houſes of perſons ſelling bran- 
dy, ſtrong waters, cyder, wine, or metheglin, by retail; on, appli- 
cation to them made by the lieutenant, or by the colonel or com- 
manding officer... And when the militia is not em- 1 
bodied, the mayors and other chief magiſtrates and Serjeants Se. 10 
oficers as aforeſaid, or, in their default or abſence, De balleted _ 
one juſtice as, aforeſaid, may, and are and is requir- when tlie militia 
ed to order. and provide convenient lodging in fuch are not embodt- 
huuſes as aloreſaid, for the ferjeants, nn ed. | 
and drummers. fe 78. 257 850 

And during the annual exerciſe, the captain or \ 
commanding "officer of ev ery company may put the Stoppages of 

men of his company under ſtappages not excceding pay, duriig the 
bd. a day, for providing them with linen, ſtock- Hime of exrreiſe. 
ings and other necefiaries, and for Tepairing any 

arms which ſhall have been broken or damaged by.ſuch pe1 ſon⸗ s ne- 
. et; but ſhall account with each man for ſuch ſtoppages; and aiter 


der (1t any) before he be diſmiſſed from ſuch exerciſe. /. 87. 
And if any militia man ſhall on his march, or at 
tie place of annual exerciſe, be diſabled by ſickneſs, Men felling 
or otherwiſe, one juſtice, or the mayor or chief ma- /ick. 
g trate of any city or place, where ſuch man ſhal! 8 
ten be, by warrant under his hand and ſeal, may order ſuch relief 
ahe Gall think reaſonable, to be given to him. by the othcers of ſuch 
pariſh or place; which officers ſhall, upon Producing an account of 
luch expences to the treaſurer of the county or place for which ſuch 
wan ſhall ſerve {ſuch account being firſt allowed under the hand of 
one juſtice) be reimburſed ſuch expencecs and lach txealurer mal 
be allowed the ſame in his accounts. /. 7g. 
and when the militia hall be called out to be | 
trained and, exerciſcd, any juſtice of any county, Catriages to bs 
riding, or place, being .thereunto required by an Provided. 
der from the licutenant, or a deputy lieutenant, | 
or from the colonel or other chief commiſnoned officer of any corps 
or detachment of militia, being within ſuch county, riding, or place, 
to ite his warrant to the chief conſtables, petty conſtables, or other 
oicors, of the hundreds, pariſhes, tithings, or places, from, through, 
len, or to which any {ſuch corps of militia, or detachment thereof 
mall be ordered to march, requiring them to provide ſuch ſufficient 
carriage 3 to convey the arms, clothes, accoutrements, powder, match, 


"tets, and other ſtores, with able men to dive ſuch carriages, as 
Vo. III. 1 mall 


CO; O98 2 is RR 


laing dleducted what has been laid out, ſhall pay him the remain od 173. 
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ſhall be mentioned! in ſuch order; but in caſe ſuch ſufficient carriages 


*P174- 


and men cannot be provided within ſuch county, riding, hundred, 


di viſion, or place; then any juſtice for any adjoining county, riding, 
or place, ſhall, upon ſuch order as aforeſaid being ſhewn to him, 
}Tue his warrant in like manner within ſuch adjoining county, fi. 
ing, or place, for the purpoſes aforeſaid, to make up ſuch deficiency 
of carriages and men. ſ. 80. 

And ſuch lientenant, deputy lientenant, colonel, or other chief 
commiſſioned officer, requiring ſuch carriages and men, thall at the 
ſame time pay to every ſuch chief conſtable or other officer for the 
uſe of the perſon who ſhall provide fuch carriages and men, the ſum 
of 18. for every mile any waggon with five horſes, and any wain with 
ſix oxen, or with fouroxen and two horſes ſhall travel; and 9 d. for 
every mile any cart with four horſes ſhall travel, and ſo in propor- 


tion for carriages drawn by a leſs number of horſes or oxen, for which 


ſuch chief conſtable or other officer ſhall give a receipt. id. 
And ſuch chief conflables, petty conſtables, or other officers, 
ſhall order and appoint ſuch perſons having carriages within their 


| reſpective diviſions as they ſhall think proper, to provide and furniſh 


ſuch carriages and men, according to ſuch warrant; which perſons 
ſo ordered 1all provide and furniſh the ſame accordingly, for one 
day's journey and no more. id. 

And in caſe any ſuch chief conftables, conflavles; or other officers, 


| ſhall be at any charge for ſuch carriages, over and above what is 0 
received by them as aforeſaid, ſuch overplus ſhall be borne by every 


county, riding, or place where ſuch additional expence ſhall be in- 


_ curred, and be repaid to them without fee, by the treaſurer out of 
the public ſtock. id. _ 


Muſkets to „* all Muſkets for the ſereics of the mik 
5 | ſhall be marked with the letter M, and the name of 

e the county or place to which they belong. J. 85. 
And if any militia man ſhall ſell, pawn, or loſe 


Selling, pawn- any of his arms, clothes, or accoutrements, or ne- 


ing, or refuſing gle&t or refuſe to return the ſame in good order, to 


to deliver up his captain or perſon appointed to receive the ſame, 
clothes, arms, he ſhall forfeit not exceeding 31. and if not imme- 


—_ diately paid, the juſtice before whom he is conviet- 


ed ſhall commit him to the houſe of correction for 


any time not t exceeding three months, or until ſuch penalty be 


Paid. id. 


If any fin ſhall knowlagly and willingly buy, 


. Penalty on EY take in exchange, conceal, or otherwiſe receive, 


Juſtice. ſ. 85. 


1g arms, Sc. any arms, clothes, or accoutrements, belonging te 
any militia man, on any pretence whatſoever, he 


ſhall forfeit 51.; which if not immediately paid, and he ſhall no! 


have ſuſſicient goods whereon to levy the ſame; the jnitice befor! 
whom he is convicted, ſhall commit him to eaol for three months. 
or ſhall cauſe him to be publicly v. hipped ; at che diforetion of ſuch 


And 
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And the arms, when the militia are not embodi- | 
ed, ſhall be kept in ſuch convenient place, as the Arms, &c. to 
colonel, or (where there is no colonel) command- be depoſited. 
ing officer ſhall direct, with the approbation of the 8 
jeutenant. ſ. 0. „„ 

And one third part of the ſerjeants, corporals, / 
and drummers ſhall conſtantly reſide within the city, One third of the 
town, or place where the arms are kept, and ſhall ſerjeants Sc. to 
be under the command of the adjutant, who ſhall refide where the 
adt in ſuch command under the orders of the colo- arms are kept. 
nel, or (if there is no colonel) commanding officer. 

And no ſerjeant, corporal, or drummer, ſhall be 
abſent from ſuch city, town, or place, without a And not to be 
regular * furlough from his colonel or commanding abſent without *Px 75. 
oficer; on pain of being liable to be apprehended a furlough. 


as a deſerter. id. | 
And ſuch adjutant ſhall never abſent himſelf from 
ſuch city, town, or place, without leave of the co- 
lonel, or (where there is no colonel) of the com- 
%%% / 
Provided nevertheleſs, that whenever ſuch adju- _ W 
tant ſhall be abſent with leave as aforeſaid, then Tn his abſence, 
ſuch ſerjeants, corporals, and drummers, ſhall be the ſerjeant ma- 
under the commar;1 of the ſerjeant major, or of jyor to ad. | 
ſome ſerjeant to be appointed by ach adjutant, with -— 
the approbation of ſuch colonel or ach cen . to act as ſer- 


Adjutant not 40 - 
be abſent with- 
out leave. 


jeant major during the abſence of ſuch adjutant. id. 

And the colonel or commanding officer of every 
regiment, battalion, or independent company ſhall, Return to be | 
as often as they ſhall be called out to annual exer- made to the lieu- 
ciſe, return to his majefty's lieutenant a true ſtate te nant after an- 
thereof; and if he ſhall refuſe or neglect for fix nual exerciſe. 
months after the annual exerciſe ſo to do, he ſhall | 
1 oo TE Ee: 

And the adjutant, or in his abſence the ſerjeant 2 
major, ſhall make a monthly return of the true ſtate Monthly re- 
of the ſerjeants, corporals, and drummers, to the turns of the ſer- 
lieutenant of the county, and to the commanding jeants, &c. to 
officer; and in default thereof, ſuch adjutant or ſer- be made to the 
Jeant major ſhall be ſubjed to ſuch puniſhment as a lieutenaut. 
court martial ſhall adjudge. /. 911 

The lieutenant, or three deputy lieutenants of 7 
every county, riding, or place, where the militia Return to be 
1 [ſhall be raiſed, ſhall, on or before the 25th day of made to the 
December yearly, tranſmit a certificate to the clerk clerk of the 

ot the peace, containing an account of the names, peace annually. 


number, and rank of the officers, and che number 5 55 
of private men of the militia in that year, aud the time during which 
Ich militia hath been trained and exerciſed ; and every ſuch clerk 
vt! the peace ſhall deliver ſuch certificate to the juſtices at the 

RD ; | gener 
2 | 


| 
| 
| 
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' 
i 
| 
{ 
{nl 
f 


MILITIA (New). 


nergd quarter te dong next after 25th December yearly, on tlie day. 

on a ſuch ſeſſions ſhall be opened, and the ſame ſhall be filed 
amongſt the records of ſuch ſeſſions. f. 116. 
But where no ſuch certificate ſhall be received by 

Tf no return is the clerk of the peace as aforeſaid, he ſhall certity 
Rs. the ſame under his hand and ſeal to the juſtices 15 
eo No aſſembled, and tlie ſame ſhall be nled in Uke man- 
ner. 74, 
X7. Clothi: ng and pay. 


The pay of the embodied militia will be ſpecified when we come 
* to treat of their being drawn out into actual ſervice. | 
P 176. »The pay of the unembodied militia is directed by annual 283. 
That which 1s here ſpegified is the 27 G. 3+ c. 8. By Which it is 
enacted, that in every place where the militia is or ſhall be raiſed, 
the receiver general of the land tax for ſuch place ſhall fue and pay 
as followeth ;—For the pay of the ſaid militia for 4 calendar montt.; 
in advance, at the rate of 68. a day for each adjuten!; 18. for each 
ſerjeunt, with the addition of 28. 6 d. a week for each ſerjeant mejor; 
6 d. a day for each drummer, with the addition of 6d. a day for each 
drum major; and at the rate df 8d. a day for each cor poral; and at 
the rate of 4 d. a month for each private man and drummer for de- 
traying conti uge ut expences, one penny whereof to be applied to the 
hoſpital expences wen they are out upon their ann nual exerciſe; and 
for half a year's ſalary for the cler of the regiment or battalion at the 
rate of 30 l. a year; and to the clert of the gener meetings at the rate 
of 51. 58. for each meeting; and to the ſeveral clerks of the ſubdi 2% on 
rieclings at the rate of : I. 18. for cach meeting; and alſo for cloath- 
2 85 alter the rate of 3 31. 108. for each ſerjeant, and 21. for eich 
drummer, with the addition of 11. for each lerjeant major and dun * 
major; and 21. for each corporal, and with reſpect to the private 
militia men, where they have not been cloathed within chr ee yeals, 
at the rate of 11. 128. for each private man. . 1. 
All which ſums of money aforetaid (except what mall be duets 
the clerks of the meetings, and except what ſhall be due for cloati- 
ing) !hall, where the militia has never been embocicd, be Pai id Dy 
the receiver general! into the hands of the clerk of the regiment a 
battalion, on his producing his warrant of appointment to ſuch olle 
under the hand and ſeal of bis majeſty's lieutenant; and where tlc 
militia has been embodied, into tlie hands of the clerk of the 1g. 
ment or battalion, on his producing his warrant of appointnren 19 
- * ſuch office under the hand and feal of the colonel, or, where thier? 1» 
no colonel, of the commanding officer, notwithſianding ſuch militia 
Mall have been diſembodied; and where the militia ſhall be formed 
into independent compani ES, fuch ſums ſhall be paid by the rectivel 
general hto the hands of tlie reſpective captain of {uch independent 
company, or to ſuch Perſon as uch captain ſhall authorize to peccn- 
ne fame. /. 2. 
And the ſaid receiver general ſhall alſo, within 14 days after the 
expiration of the third calendar month from the time of the ſaid ful 


payment, make a ſecond payment for four calendar months in a0 
| rarce, 
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vance ;-and. within 14 days ® alien the expiration of the third calendar p75. 
month from the time of the ſaid ſecond payment, make a third PAy- 

ment for ſour calendar months in advance; for the pay and contin- 

gent expences of the militia, and for the allowances to the regimental | 

or battalion clerk: and the receipt of ſuch clerk, and of ſuch cap- 

tain of an independent company or of the perſon authorized by him 

as a foreſaid to receive the fame, ſhall be a . ſufficient diſcharge to the 

jeceiver general. d. 

And the clerk of the regiment or battalion ſhall forthwith, after 
me receipt of ſuch ſums as aforeſaid, pay or cauſe to be paid one ca- 
lendar month's pay in advance to the adjutant; and to the captain or 
commanding officer of cach company two months pay in advance for 
the ſexjeants, drummers, and corporals ; and alſo to the command- : 
ing officer of the company to which the ſerjeant major and dram ma- 
jor Ihall belong, two months pay In advance for füch ſerjeant and 
drum major; and fo from time to time ſo long as any money on that 
account fhall remain in his hands. fe 3. 

Which pay, every ſuch captain or commanding officer ſhall nüt 
bute to each perſon belonging to his company, as it ſhall, become 
due; and ſhall once in every year give in to the clerk of the regiment 
or battalion (or if captain of an independent company, to the re- 
ceiver general) an account of the ſeveral payments he ſhall have made 
in purſuance of this act, according to the following form ; 


County f Dr. | Per Contra X + Bp 
To cath received of JI. s. d.] Paid ſerjeant . 1. 8. d. 
Mr. regimen- - | for - days pay — * 
tal or battalion clerk, | f the 4 of — — 
or receiver general (as } ——— | to op of f- 
the caſe ſhall be ), "7 following. Ke 35 
tuo months pay in "1 5 | Ditto as ſrjean 2 7 
rance. „„ Ms | wht 
| Paid drummer 
deys at 6d. from 
: e n of - to 
Itbe— of RET... 
| lowing. es 1 
| Ditto as drum 1 | 
ö 3 F? Paid corporal 8 
8 6 | MER 77 7 from the 
W s | — of ——— to the 
1 . 44 Ob- - follow-' ; 
bl | ing. | | | 
ned Aad ſhall pay back to the {aid clerk or to the receiver general, *P 18. l 
vel as the caſe ſhall be, the ſurplus (if any) remaining in his hands. 7 vt | 
em þ 2; 14 
ce Provided, that in caſe the commanding officer of any regiment, | 


bartalion, or independent company ſhall certify in writing to the 
cer of the ſame, that he hath diſcharged any ſerjcant or drummer 
a unit for ſervice ; in ſuch caſe no pay ſhall be iſſued for the per fon 
o difc A) ged, until another be duly a ppointed by him: And that 36 


Paymer: „ 
þ | | 
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payment be made to any ſerjeant or drummer who hath been ſo dif. 
charged, or whe hath not previouſly bean approved of by the com- 
manding officer, in caſe of vacancy by death or otherwiſe. . 4. 
And the clerk of each regiment or battalion, out of the money 
| hereby directed to be paid to him for defraying the contingent expences, 
mall yearly pay to the colonel or commanding officer one penny a 
month for each private man and drummer, for defraying the hoſpital 
expences during the time of the men's being abſent from home on ac- 
count of their annual exerciſe; and ſhall from time to time pay ſuch 
ſums as may be neceflary for the repair of arms, and the carriage and 
removal thereof, upon an order in writing ſigned by the colonel or 
commanding officer; and after payment of ſuch ſums as ſhall be 
dran on him by ſuch colonel or commanding officer as aforeſaid, he 
Mall yearly mak up an account of all ſuch money, and the expen- 
diture thereof, and of the balance remaining in his hands, which ſaid 
balance ſhall form a ſtock purſe for the uſe of the regiment, and tranſ- 
mit the ſame to the colonel or commanding officer to be by him exa- 
_ mined, allowed, and {igned; and the account ſo allowed and ſigned 
ſhall be the proper voucher and acquittal of ſuch clerk for the appli 
cation and diſpoſal of ſuch money. /. 5. 5 po 
And the money hereby directed to be iflued for the contingent ex- 
pences of each independent company {hall be in ike manner applied 
to the particular uſe of ſuch independent company by the captain 
thereof; and ſhall yearly be in like manner accounted for to the re- 
ceiver general, whoſe allowance of ſuch account ſhall in like man- 
= 7 the proper voucher for the expenditure and diſpoſition there- 
„ TE | N | | | i 
And the ſaid regimental or battalion clerk may retain to his own 
uſe, out of the money ſo by him received, ſuch further ſums as fhall 
complete the allowance herein before made for his ſalary. /.. 7. 
And the receiver general, ſo foon as he ſhall receive a warrant un- 
der the hand of the colonel or commanding * officer certifying the 
receipt of the cloathing, and an order from the ſaid colonel or com- 
2 officer for the money due for the ſame payable to the perſon 
who furniſhed the ſaid cloathing, ſhall pay the ſum mentioned in 
ſuch order to the perſon entitled to receive the ſame ; who ſhall give 
a receipt: Which warrant, order, and receipt, ſhall be a diſcharge 
to the receiver general. f. 1. e 
And whenever his majeſty's lieutenant, er any three or more depu- 
ty lieutenants, ſhall have fixed the days of exerciſe, they ſhall, as 
ſoon as may be, certify the ſame to the receiver general, ſpecifying 
the number of men, and the number of days they are to be abſent 
from home on account of ſuch exerciſe; which receiver general ſhall 
within 14 days after the receipt of ſuch certificate, pay to the clerk 
of the regiment or battalion, at the rate of 7s. 6d. a day for each 
captain, and at the rate of 3s. 6d. a day for each /zeutenant, and of 
38» à day for each enſign and alfo at the rate of 18. a day for each 
private man balloted to be traincd and exerciſed, for the number ol 
days hedhall be abſent from home on account of ſuch exerciſe; and 
alſo at the rate of 18. a day for each private man who ſhall attend 
tur place of annual exerciſe, but who {hall not have been balloteon 


-- 
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be trained and exerciſed, for any number of days not exceedin five; 
during which Tuch men ſhall be abſent from home on account of their 


attendance at ſuch place of exerciſe; and in ſuch counties where 


there ſhall be independent companies only, the receiver general ſhall 


pay to the captains of the independent companies, at the rate of 7s. 
6d. a day for each captain, and fo of the xeft; in like manner as 


aforeſaid, and the ſaid regimental or battalion clerks ſhall forthwith 
pay to each captain of the ſaid regiments. or battalions the propor- 


tion of pay belonging to each captain, and likewiſe the pay belonging 


to their reſpective companies. b | DT 
But no man inrolled for three years only, and of whom no ſervice 

nor attendance is required, ſhall be entitled to any pay or cloathing, 

nor ſhall have any claim upon his colonel or commanding officer for 


any pay, coat, hat, or other article of cloathing, either during, or 


at the expiration of the term for which he was inrolled. To We 


And each captain ſhall make up an account of all money by him 


received on account of ſuch exerciſe, according to the following form: P 180. 


* County of — Dr. | Per Contra 
To caſh received of_ |. s. d. n 
——— the regimental 1 


Oe | | 1. 2 d. 
By my pay as captain ĩk2 


or battalion clerk, (orf Paid heutenant 4 
— receiver general,  ——— Paid enſign „ 
as the caſe ſhall be) for, F.: Paid - - militia} z 
—— days pay of —— } men — days 
hen —— 1 Paid — militia 
men - days for their) 1 


of exerciſe 


Which account ſhall be ſigned by ſuch captain, and counterſigned by 
the commanding officer; and the ſaid captain ſhall within ten days 
after the time of ſuch exerciſe, deliver ſuch account, and pay the 


balance (if any) to the regimental or battalion clerk ; or if captain of 
an independent company, to the receiver general. ſ. 9. 


Provided always, that where any regiment, battalion, or inde- 


pendent company of militia, ſhall be embodied and called out into 
actual ſervice, and thereby the officers and private men ſhall be en- 
titled to the ſame pay as the officers and private men in his majeſty's 
other regiments of foot receive; all pay from the receiver general, 


whether to the adjutants, ſerjeants, private militia men or others, 
and all money allowed as aforeſaid for contingent expences, and alſo 
ie allowance to the clerk of the regiment or battalion, ſhall during 


ſuch time of actual ſervice ceaſe and not be paid. /. 10. 


And the receiver general ſhall pay to the clerk of the general meet- 


"ps his allowance, at the rate of 51. 5s. for each meeting, on his 


NOULTINg an order for that purpoſe from his majeſty's lieutenant, or 
om three deputy licutenants afſembled at a general meeting. f. 11. 


And ſhall alſo pay to each and every the clerks of the ſubdiviſion 
eetings, their ſeveral allowances at the rate of 11. 18. for each 
weting; on his or their producing an order or orders reſpectively, 


m one or more deputy lieutenants aflembled in the ſeveral ſubdi- 
non meetings: which order ſhall be a ſufficient diſcharge to the 


: Provided 


ver general, and be allowed in his account. id. 


- 


attendance at the place \ Hb 
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Provided always, that the regimental or battalion clerk ſhall give 
ſecurity to the receiver general, by bond to his majeſty, in the pe- 
nalty of one half the ſum required for the whole year's charge of the 
*P 181, regiment or battalion, for“ duly anſwering and paying ſuch ſums x; 
he {hall from time. to time receive, and for duly accounting for the 
ſame, and for the performance of his truſt; which bond ſhall be 
lodged with the receiver general, and by him in caſe of failure ſhall 
be pot in n, i 555 hs 
And the faid clerk of the regiment or battalion, and the captain of 
every independent company of militia, ſhall between March 25, and 
June 24, deliver to the receiver general a fair account in writing, of 
all money by him received and diſburſed for the ſervice of the 
preceding year, with proper vouchers for the fame; and {hall pay 
back to him any ſurplus that ſhall then be in his hands; which {aid 
accounts, ſigned by ſuch clerk, or ſuch, captain of an independen: 
company reſpectively, ſhail be tranſmitted by the receiver geneial 

into the office of the auditor of the revenue. /. 13. e 
And in cafe any regimcnt, battalion, or independent company, 
inall ceaſe and determine, the ſum of three ihillings per day ſhall be 
paid to ſuch perſon as has actually ſerved as adjutant to fuch reg 
ment, battalion, or independent company, from the time the ſame 

mall ceaſe to the 25th day of March 1788. f. 1272. 
And all penalties, coſts and charges of ſuit, and ſums of money fer 
whieh any perſon is by this act made anſwerable, may be recovere 

in any of his majeſty's.courts of record at Weſftminſler. f. 14. 
And no tee or gratuity ſhall be given or paid, for any warrant er 
ſam of money, Which Thall be iſſued in purſuance of this act. .. I; 


ATI. Drawn out into actual ſervice. 


| | In caſe of actual invaſion, or upon imminent der- 
Zo te drawn cut ger thereof, and in all caſes of rebelliou or inſu- 
in cœſe f inda- rection, it ſhall be lawful for his majeſty (the oc 
ſeon, r rebel- fon being firſt communicated to parliament, it ti 
2 Fuarliament ſhall be then fitting; or declared i 
| council, and notified by proclamation, if no pailir 
ment {hall be then fitting or.in being) to order his lieutenants, or d 
their death or removal or abſence from their reſpective counties, lic 
ings, or places, three deputy lieutenants, with all convenient Ipec 
to draw cut and embody all the regiments, battalions, and indepen 
ent companies of their reſpective counties, Tidings, or places, here 
before appointed to be raiſed and trained, or ſo many of them. as i 
mall judge feceffary, in ſuch manner as thall be beſt adapted to is 
circumilances of the. danger. 26 G. 3. c. 107. ſ. 95. 


Tg 


12182 : ad whenever the militia ſhall be drawn dh 

| Paarliamen! and embodied as aforeſaid, if the parliament th 

then to meet. then be ſeparated by ſuch adjournment or proves 

| | | tion as will not expire within 14 days, his maj! 
| | - - :mav-and ſhall iſſue a proclamation for the meeting of the parliamnit 


within 14 days, and the parliament ſhall accordingly meet and! 
upon tuch des as ſhall be appointed by ſuch preclamation, and cd 


* 
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tinne to ſit and at, in like manner to all intents and purpoſes, as if 


it had ſtood adjourned pr prorogued to the fame day 
and his majefly may put the ſaid forces under 
the command of ſuch general officers as he [hall ap- 
point. id. f; „ 
And direct them to be led by their reſpective offi- 
cers into any part of this kingdom, for the repelling 


and prevention of any ſuch invaſion, and the ſup- 
preſſion of any rebellion or inſurrection within the 


lame. id. 3 i 9 5 
Provided, that neither the whole or any part of 
the militia, ſhall on any account be carried, or or- 
dered to go out of Great Britain. ſ. 96. 
And the officers, drummers, and private men, 


ſhall from the time of their being drawn out and 


embodied as aforeſaid, and until they ſhall be re- 
turned again to their reſpective pariſhes or places of 


abode, remain under the command of ſuch general 


officers; and during ſuch time as aforeſaid, all the 
proviſions contained in any aët of parliament which 
ſhall be then in force for puniſhing mutiny and de- 


on A 


7. 97. 


Tobe put under 
the command of 
general. officers. 


And led to any 
part of the kin g- 
dom. 


But not to go 
out of the king- 


dom. 


To be under the 
command of | 

their officers, 

and ſubject 10 

the adds againſt 
muli ny, a Sr. g 


ſertion, and for the better payment of the army and their quarters; 
ſnall be in force with reſpect to the militla in all caſes whatloever: 


And the lieutenant, or (on his death or removal, 
or in his abſence from his county, riding, or place) 
any three deputy lieutenants, to whom ſuch orders 
as aforeſaid ſhall be directed, ſhall iſſue their orders 
to the chief conſtables or other officers of the ſeve- 


; ; G | 53 a SY * So 
ral hundreds, rapes, laths, wapentakes, or other diviſions, within 


Motice to be 


ing t 


? 


. % g 
* e * => 4 J 
n * 3 p 
ae . 
5 = * E 4 
„ - 


* - _ 
* 


their reſpective counties, ridings, and places, with dil ections to for- 
ward the ſame immediately to the conſtables or other officers of the 


ſeveral pariſhes, tithings, and places within their 


reſpective diviſi- 


ons; and ſuch con{ables or other officers ſhall forthwith cauſe notice 
in writing to be given to the ſeveral militia men, or left at their uſual 
Flaces of abode, to attend at the time and place mentioned in ſuch 


order. 7. 98. | Fat 1 
And if any militia man ſo ordered to be embodied 
as aforeſaid (not labouring under any infirmity in- 
capacitating him to ſerve as a militia man) ſhall not 
appear and march in purſuance of ſuch order, he 
thall be liable to be apprehended and puniſhed as a 
And if any perſon ſhall harbour ar conceal any 
militia man, when ordered out into aꝗual ſervice, 
movie him to be a militia man, he ſhall forfeit 
5. 24 | | | 

And from the date of the king's warrant for draw- 


ing out the militia into actual ſervice, the officers 


and private men ſhall be entitled to the ſame pay as 


the officers and private men of his majeſty's other 


regiments of foot receive, and no other. J. 103. 
VOL. III. U 


* 


| Penalty of not 
appearing. | 
deſerter id. 
Herhouritg 1 


concealing mili- 
11a men. 


To be entitled 10 


the ſame- pay ag 
the other forces: 


? 


given for raiſ. 
bi EW. 


. 
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3 = 
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And there ſhall be an additional number of fr. 
jeants, corporals, and drummers appointed, ſo that 
there be one ſerjeant and one corporal to every 2, 
men, and one additional drummer to each compa. 
ny. 7. 64. 1 ; 3 | 
| And when the militia ſhall be ordered out int 
To receive one actual ſervice, the receivex general of the land ta; 
gui nea when for ſuch county, riding, . e ſhall pay to the 
ordered out. captain or other commanding oſſicer of every com- 
pan fo ordered out, one guinea for the uſe of eve 
private man belonging to his company; and alſo one guinea for every 
recruit, as early as may be after he ſhall have joined his company, 
while out in actual ſervice; and the money ſo received by ſuch cap 
tain or commanding officer (or fo much thereof as he ſhall think pro- 
per) ſhall be laid out in the manner he ſhall think moſt advantageous 
tor each reſpective man; and before he 1s diſcharged, ſuch captain 
or commanding officer, {hall account to ſuch man how the ſaid mo- 
ney hath been applied, and ſhall pay the remainder (if any) to ſuch 
militia man. /. 101. 1 N 

„ And in cafe any perſon not poſſeſſed of an eſtate 
| To receive alſo in land, goods, or money, of the clear value of 
from the town- 5ool. and who ſhall make oath that he is not pol- 
ſhip, half the ſeſſed of ſuch eſtate, thall be balloted to ſerve in 
Price paid for the militia, when drawn or ordered out for actual 

volunteers. ſervice, and ſuch perſon ſhall be ſworn and inrolt- 

„ ed, or provide a ſubſtitute who ſhall be {worn and 

inrolled; the churchwardens or overſeers of the place for which he 
| ſerves, ſhall on receiving an order (G) under the hands of two depu- 

ty lientenants aGting within the ſubdiviſion wherein ſuch pariſh or 
place is ſituate, pay to every ſuch perſon ſo choſen by lot, any ſum 
not exceeding the ſum which ſuch deputy lieutenants ſhall adjudge 
to be as near as may be, one half of the current price then paid for 
volunteers in the county, riding, or place where ſuch perſon was fo 
choſen, which ſaid ſum ſhall be taken out of the poor rate to be 
made (as aforeſaid) for providing volunteers, or in cafe no volunteer 
ſhall be provided, then out of a rate to be made and collected agree- 
able to the poor rate. ſ. 41. 5 1 5 
= * And if any churchwardcn or overſeer ſhall re- 
y n not fuſe or neglect to pay ſuch money upon demand 
paying thefame. and the producing of ſuch order, he ſhall forfeit 
551M. half to the perſon balloted in lieu of the ſum 
ordered to be paid to him as aloreſaid. id. „ 
5 Provided, that if ſuch man choſen by ballot and 
Exception, if ſerving for himſelt, ſhall within one month after 
the men 1s Ve tis inrollment, be diſapproved of and diſcharged by 
chnrecd within. the commanding officer, ſuch ſum ſhall not be paid 
one month, -- to him; but {hail be paid in manner before menti- 

- ond, to the next perſon balloted in his ſtead; and 
Sf any ſubſtitute ſhall be diſapproved and diſcharged in manner atore- 
{34id, then no {uch ſum ſhall be paid to the man fo balloted, vnlels 

| 1 be 


An additional 
number of ſer- 


be appointed. 
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by tuch commanding officer as aforeſaid. id. 


lieutenants ſeem to have a diſcretionary power to give the order im- 
mediately on inrollment, yet from the latter part it ſeems prudent, 
it not neceſſary, to withhold the order for one month after the inrall- 
ment; that time being allowed to the commanding officer to diſap- 
prove and diſcharge. Eſpecially as the forfelture of 51. is incurred 
by the churchwarden or overſeer on his refuſal or neglect to pay the 
| money on demand and producing the order.] 
And whenever any budy.of militia ſhall be embo= . 5 
died and abſent from the county, riding, or place Return to be 
to which it belongs, the commanding officer ſhall made of men 
apply to every man whoſe. time thall be within four walltng to con- 
months of expiring, and who in his judgment ſhall finue their ſer- 
be fit to ſerve, and enquire if he is willing to conti- vice. | 
nue in the ſervice for ſuch term as any man. who _ 
ſhould be then balloted would be ſubject to, and. for what price; 
and ſhall on the firſt day of January, March, May, July, September, 
and November reſpectively, or as ſoon after as conveniently may be, 
tranſmit to the clerk of the general meetings, a lift of all ſuch as he 
ſnall find willing to continue in the ſervice, and for what prices, 


— 


made in the following form; 8 
Dated the day — of | 


Name [Names of If ſubſti- Jr chain the [Time of fer- Sum for [Signature 
of tae [the men {tutes, for pariſh hun- [vice expires which they ſof con- | 
county. latually hom f dred of on the engage to ſent. 
ſerving they ſerve. | : ſerve © | l 
| A. B. E. D. . P. | H. « N 1 A. B. | | 
E. F: | L. M. Q. J. | | 4 C D. | 


* And the figning of the ſaid roll ſhall be binding upon the perſons & 
hpning the Nine to all intents and purpoſes whatſoever. f. 46. 

And when the term of fervice of any perſon ſo 
balloted and inrolled ſhall be prolonged as afore- Bounty to be 
Jad beyond the term of five years, ſuch receiver paid when the 
general ſhall pay to the captain or commanding of- term of ſervice 
cer of each company, the ſum of one guinea for 7s prolonged. 

very perſon whole ſervice ſhall be ſo prolonged; Fg 


and in caſe ſuch term ſhall be prolonged for more than three years, 
tuen at the end of three years, he ſhall pay the like further ſum of 
one guinea, and ſo on in like manner at the expiration of every ad- 

inal term of three years the like further tum of one guinea; which 
ball be laid out and accounted for by ſuch captain or commanding 
ALCEr in manner as aforeſaid. ſ. 102. 1 3 

No B. * . 512 i 1. | . | TED a 

| officer ſerving in the militia, Mall fit in any ita officers 
burt martial upon the trial of any officer or ſoldier | 
1 ; LENS i not to ſit on the 
eving in any of his majeſty's other forces; nor 


all any officer ſerving in any of his majeſty's other r 
laces, fit in any court martial upon the trial of any fares 
laser or private man ſerying in the militia, / 99. » "wn 


When 


be ſhall ſerve himſelf or find another ſubſtitute who hall beapproyed 
N. B. Although, by the former part of this ſection, the deputy 


which lift ſhall be ſigned by every ſuch militia man, and fhall be 


P 185, | 
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When: diſembo- When ſuch militia ſhall be again diſembodieq 
died to be put and diſmiſted to return to their feveral places f 
upon the ſame abode, they ſhall be ſubject to the ſame orders, di- 


— 


footing as before rections, and engagements only, as they were ſub— 


they were je&t to under the proviſions of this act before they 
drawn out. were drawn out into actual ſervice. /. 104. * 


ATIT. Privileges and exemptions of militia men. 


No officer who is entitled to half pay ſhall he 


Half pay i- deemed to forfeit or quit ſuch half pay during the 


Cers. time he ſhall ſerve as lieutenant, enlign, adjutant, 
battalion clerk, paymaſter, quartermaſter, or {w- 
geon in the militia, but the ſame {hall nevertheleſs continue; and 


inſtezd of the cath directed by the att for puniſhing mutiny aud deſer- 


for ſerving in a regiment of militia; 


tion, Sc. to be taken by ſuch officer, he ſhall take the following oath: 


J, A. B. do ſw:ar, that T had not, between the ——— any place or 
employment of profit, civil or military, under his majeſiy, beſides my 
ailowance of half pay as à reduced ——— in —— late regiment if 
fave and except my pay as lieutenant, &c. [as the caſe may be] 


” 


8 
And the taking the ſaid oath ſhall, without taking any other oati, 
be ſufficient to entitle ſuch perſon to receive his half pay. /. 63. 
And by the pay act 27 G. 3. c. 8. ſ. 16. (which is in force to 
25th March 1788, ) any perſon being on half pay, or intitled to any 
allowance as having ſerved in any or eicher of the two troops of horte 
guards, or regiment of hoxſe reduced, and ſerving in the militia, may 
receive the ſubliſtence directed to be paid to captains, - Lieutenants, ot 
enſigns; and the ſame ſhall not be deemed a taking pay fo as to pre- 


vent ſuch perſon from receiving his half pay, on his taking the atore- 


ſaid oath before ſome juſtice. | 
Officers ex Jo perſon, being an officer in the militia, ſhall 


empted fromthe be compelled to ſerve the office oi ſheriff. 20 b. 


Mice of ſheriff. 3. c. 197. ſ. 128. 1 
f And no officer Qr private man ſerving in the mil- 
May go to votz tia, ſhall be liable to any penalty or puniſhment for 
at elections. or on account of his abſence during the time he ſhall 
be going to. vote at any election of a member !! 
Jerve in parliament, or returning from ſuch election. ſ. 129. 
| No fſerjeant, corporal, or drummer of the mil, 


C. + i 


Frempted from tia, nor any private man, thall, from the time d 


pariſh offices. His inrollment until his diſcharge, be compelled t“ 
k | ſerve as à Peace officer, or parith off 3 7 1354 


And highway Nor to perform any highway duty common) 
duty. called fatute work. 1d. Rr | 
And from ſerv- | 


ing inthe ſea 
fe. 


. Nor to ſerye | In any of his ma jeſty's ſea forces 


ie. 


And 
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And every perſon having ſerved in the militia 

when drawn out into actual ſervice, bei ng a married May ſet up 
man, may ſet up and exerciſe any trade in any town trades. 

or place w ithin Great Britain without any moleſtati- 


on by reaſon of the exerciling ſuch trade; and with and under the "JR 
roviſions, regulations, and exceptions' as any mariner or ſoldier 


may do by 22 G. 2. C. 44. 7. 131. 


and no ſuch militia man ſhall be liable to be re- PR not remov- 5 


moved out of any town or place until he ſhall be- able until 
come chargeable te the pariſh. id. eee 7 
Moreover, any perſon being a ſerjeant on the eſ- 


tabliſnment of Chelſea Hoſpital, at the allowance of Chelſea hoſti- h 


12d. a day, and being appointed to ſerve in the mi- tal. 
litia, may receive the ſaid allowance together with 
his pay from ſuch militia. /. 67. 
And any perſon who ſhall have faithfully ſerved asa fe in the 


militia for 15 years, or as a corporal or drummer far 20 years, and 


who ſhall be diſcharged on account of age or infirmity, ſhall, on the 


recommendation of the commanding officer of the regiment, Sc. and 


the lieutenant, and two deputy lieutenants of the county or place to 
which ſuch regiment, &c. belongs, (or on the death or removal, or 


in the abſence of the lieutenant, by * the commanding officer and & 


three deputy lieutenants,) be entitled to examination at the Chelſea 
board, and be capable to be placed on the penſion of 5 d. per day, if 
the ſaid board ſhall judge him deſerving thereof. /. 67. N 
Provided nevertheleſs, that no perſon appointed a ſerjeant in the 
militia, after the paſſing of this act, ſhall be entitled to ſuch recom- 


P187, 


pence, until he ſhall have ſerved in the militia, or in the army and 8 


militia for 20 years. 7d. | 
And if any non-commiſſianed officer or private man of the militia 


ſh:s! be maimed or wounded in actual ſervice, he ſhall be equally. 
entitled to the benefit of Chelſea hoſpital with any non-commiſhoned 


officer or private man beloagpag to his majeſty” 8 other forces. fe. 10g. 
* Puni iſhment for e or aleo 


Every Adjutant, ſerjeant major, ſerjeant, corporal, 
drum major, and drummer of the militia, ſhall be Adjutant, 7 
ſubject to the acts for puniſhing mu tiny and deſer- eats, Od. to 


tion, and for the better payment of the army and be ſubect ta the 


their quarters, and to the articles of war, under the muti a act. 
command of the colonel or commanding officer, - 


who may direct the holding of courts martial whenever the regiment 


or battalion ſhall be embodied for annual exerciſe, 

forthe trial of any ſerjeant major, ſerjeant, cor po- Sr e eee. 
ral, drum major, or drummer of ſuch regiment or may be tried by 
battalion, for any offence committed during the time à court martial. 
ſuch regiment or battalion was not embodied ; but 

fo that no puniſhment ſhall extend to life or limb. 7. 98. 


And 
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And any ſerjeant or corporal may, by ſentence cf 
May be reduced a court martial, be reduced to a private ſoldier of 
and diſcharged. the militia, to ſerve as fuch during any time not ex- 
ceeding 15 months; after which time, if not regy- 
laily re-appointed to the rank of a non-commiſſioned officer, he {hall 
be diſcharged from the ſervice. /. 89. | | 
And if any ſerjeant, corporal, or drummer ſliall 
Scrjeants, cor- deſert from the regiment or battalion to which he 


Porals, or belongs, any conltable or other officer of the place 
drum mers de- where any perſon who may be reaſonably ſuſpected 
ferung. to be ſuch deſerter ſhall be found, may cauſe him 


to be apprehended and taken before a neighbouring 
Juſtice to be examined; and if on confeſſion, or oath of one witneſs, 
or knowledge of ſuch juſtice, he ſhall appear to be ſuch deſerter, 
tuch juſtice thall commit him to the county gaol, or houſe of correc- 
tion, or other public priſon in or near the place where he thall be 


*P 188, apprehended, there to remain until he ſhall be * demanded by ſome 


perſon authoriſed to receive him as herein after directed. /. 92. 

„ And ſuch juſtice ſhall tranſmit an account thereof 
Method of reco- to the clerk of the general meetings of the county, 
wering ſuch de- riding, or place to which ſuch deſerter belongs; and 
ferters. keeper of ſuch priſon ſhall receive the full ſubſiſt- 

PRs ence of ſuch deſerter for his maintenance during the 
time he ſhall continue in his cuſtedy, but ſhall not be entitled to any 
fee or reward on account of his impriſonment: And the clerk of the 


general meetings receiving ſuch account ſhall immediately tranſmit a 


copy thereof to the colonel or commanding officer of the regiment or 


| battalion of his county or riding, and alſo to the adjutaut or other 


officer commanding the ſerjeants, corporals, and drummers of the 


regiment or battalion, and where there are more than one regiment 


or battalion, fuch clerk taall ſend a copy to all the colonels or cam- 


manding officers, and allo to all the adjutanis or officers commanding 
ferjeants, &c. And the calonel or commanding officer of the regi- 
ment or battalion to which Tuch deſerter belongs, or the adjutant or 


officer commanding ſuch ſerjeants, &c. ſhall immediately on receiv- 
ing ſuch copy as aforeſaid, ſend any ſerjeant, corporal, or drummer, 
or party of ſerjeants, &c. to the place where ſuch deſerter is ſo con- 
fined, and fſhall alfo ſend an order under his hand and ſeal, to the 


: Keeper of fuch priſon, requiring him to deliver ſuch deſerter to the 
_ perſons therein named, which he is required to do: And the ſerjeant, 


corporal, or drummer (if one only is tept on ſuch duty), to whom 
ſuch deſerter is ordered to be delivered, ſhall apply to the adjutant 


or ſerjeant- major of the regiment or þattalion of the county, riding, 


or place where ſuch deſerter ſhall be confined, who ſhall order a 
ſufficient party of the ſerjeants, corporals, or drummers under his 


command, to aſſiſt in conveying ſuch deſerter, who ſhall be eonvey- 


ed to the adjutant or ferjeant-major of the regiment or battalion to 
which he belongs, in the ſame manner as before directed for convey- 
ing private militia men not joining the annual exerciſe; and ſuch ad- 
Jutant or ſerjeant-major ſhall take ſuch deſerter beſore a juſtice of 
the coun'y, riding, or place to which he belongs, Who ſhzll 2 

2 N 2 1 
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him to be conveyed to the common gaol, houſe of correction, or other 
public priſon of the county, riding, or place, there to remain until 
the regiment or battalion to which he belongs ſhall be embodied 
for annual exerciſe or actual ſervice (which ſhall firſt happen); and 
the colonel or commanding officer {hall then iflue an order uader his 


hand and ſeal to the keeper of the priſon “ where ſuch deſerter ſhall FP 18 


be confined, requiring him to deliver ſuch deſerter to the perſon 
therein named, which he is required to do. 7d. | 

And ſuch colonel or commanding officer ſhall — .. + 
ſummon and hold a court martial for the trial of To be tried by a 
{uch deferter, in ſuch manner, and with the ſame court martial. 
power and authority as ſhall be given and directed 
by any act which ſhall be then in force for puniſhing mutiny and deſer- 
tion, &c. and if upon ſuch trial, ſuch deſerter ſhall be found guilty, 
he hall be puniſhed in ſuch manner as ſuch court martial ſhall think 
fit, according to the powers and proviſions of ſuch act, and of the 
artictes of war; but not to extend to life or limb. 2zd. 

And all gaolers and keepers of priſons, if requir- 
ed by ſuch ferjeants, corporals, or drumnrers em- Gaolers are re- 
ployed in conveying any ſuch deſerters to the regi- quired to receive 
ment or battalion to which they belong, ſhall re- deſerters. | 
ceive into their cuſtody and confine ſuch offenders 
for ſuch time as {hall be required, not exceeding 24 hours; on pain 
of forfeiting 20s. id. _ + 

And all ſuch ſerjeants, corporals, and drummers, 8 
while employed in executing ſuch duty as afore- ee 177 ry 
ſaid, ſhall be billeted in like manner as ſerjeants, “ Prone = 
corporals, or drummers belonging to the other PPP 7 2 
forces employed in apprehending and conveying de- je phy EF 
lerters, are to be billeted. 7d. e 

And the juſtice hefore whom any deſerter ſhall be | IR 
convicted, ſhall iſſue his warrant to the clerk of the Reward for ap- 
regiment or battalion to which ſuch deſerter ſhall prehending de- 
belong, or (where there is no clerk) to the com- ſerters. 
manding officer, requiring ſuch clerk or command 


/ 


ing officer to pay 208. out of the regimental ſtock to the perſon who 
apprehended ſuch deſerter, which ſuch clerk or commanding officer 
is required to pay accordingly upon demand. f. 93. 

And if any perſon ſhall harbour, conceal, or athſt 88 
any deſerter, knowing him to be a deſerter, he ſhall CCH nee 
forfeit 51. 1. 94. i TE ferters. | 

And if any ſerjeant, corporal, or drummer, being FINE * 
appointed to reſide where the arms are kept as be- 57 eants, Sc. 
tore directed, ſhall be abſent from ſuch city, town, © enling nem” 
or place, where ſuch arms are kept, without a re- ſe 6 Aan 
war furlough from his colonel, or (where there is * I 425 be 
no colonel) from the commanding officer, he ſhall 4 4% oy 
bc liable to be apprehended as a deſerter. ,. 9 1 


AY. P receedings 


MILITIA (New). | 


* XY. Proceedings where the militia ſhall not be raiſed annually, 


*P 190. - * 
And whereas it may happen through neglc& or 
Counties not _ otherwiſe, that in ſome county or place, the militia 
raiſing their may not be raiſed as aforeſaid; and it is rea ſonable 
militia to pay that all his majeſty's ſubjects ſhould contribute 
5 /. per man. equally towards the expence of railing and ſupp; 


ing a militia for the defence of the kingdom; it i; 
enacted, that in every county and place where no certificate [hall 
have been tranſmitted to the clerk of the peace of the militia havin 
been raiſed according to the directions of this act, he ſhall certify the 
ſame under his hand and ſeal to the juſtices at their quarter ſeflicns 
next after the 25th day of December yearly, which certificate ſal 
be filed amongſt the records of ſuch ſeſfſions. And the ſum of 51 
ſhall be annually paid in lieu of every militia man directed to be 
raiſed within ſuch county or place. /. 116, 117. „ 
= And the juſtices at their ſeſhons to be held next 
Jo be aſſeſſed as after the 25th of December annually, ſhall rate and 
tlie county rate. aſſeſs the ſaid ſum of 51. per man as aforeſaid, 
| upon every ſuch county or place in like manner zz 
*# the county rate. f. 117. V 

Provided that no perſon reſiding or having an ef- 
Officers ſerving tate within ſuch county or place, who ſhall haue 
or having ſeru- ſerved as an Officer for four years, or {hall be then 
ed. ſerving in the militia as an officer, ſhall be liable ty 
| pay any part of the ſaid rate, provided he {hal 
Have delivered a certificate of ſuch ſervice to the clerk of the peace 
for the county or place wherein he ſhall claim ſuch exemption, and 
alſo a liſt of his tenants and their places of abode, and ſhall ſign tle 
. ſame; which certificate and liſt ſhall in ike manner be filed at tie 
| leſſions: and whenever ſuch aſſeſſment {ſhall be ordered to be raiſed 
| __ within ſuch county or place, ſuch clerk of the peace thall certify to 
the high conſtables, the names of the perſons whole certificate ſhal 
have been ſo filed, and the names of their tenants inſerted in ſuch litt 
which ſhall be tranſmitted by ſuch high conſtables to the petty confta- 
bles of every townſhip or. place wherein the lands of ſuch perſon 
are ſituate, in order that the ſame may not be charged to ſuch adlel- 
ment. 74d. 23 | . e 
„ And where a certain number of militia men ar 
Joy of aſſeſſment directed to be raiſed for any county, together witl 
to be proporii- any city or town being a county of itſelf, and the 


> ———— ů — — 
# 


| | oned between militia ſhall not be raiſed for ſuch county, city, d 
1 1 counties, and town; the payment of the ſaid ſum of 5 I. per mah 
1 Py 91. cilies being ſhall be divided and appointed * between them, 
| counttcs of like proportion as the reſpeQtive quotas paid 0 
themſelves. them to the land tax bear to each other, unleſs the 


apportionment of the number of ſuch militia 18 
ſhall actually have been made in purfüance of the liſts directed to be 
returned as aforeſaid, in which caſe the ſame ſhall be borne in ſuc 
proportions as the reſpective numbers ot militia men ſo apportiont 
to be raiſed by ſuch county, aud tuck city oz town, bear to ed! 


other. J. 118. - . * 
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And whereas there are ſeveral cities, towns, and 
laces which do not contribute to the county rates, 
and doubts may ariſe whether ſuch places can be 
legally rated, it is enafted, that in all ſuch places 
not rated to the county rate, ſuch proportion of 
the ſaid ſum of 51. per man ſhall be levied by a ſe- 
parate afleflment, in like manner as the poor fate, 


— 


77 1 there at are 
NO cou uy rates, 


the affe me ut to 
be raiſed hed 


Poor rate. 


by the churchwardens and overſeers, who {hall pay over the ſame to 8 


the treaſurer of the county with which ſuch city, 
ſhall be joined. f. 119. 


And when the money which ought to have been 


paid by ſuch city, town or place not rated to the 
county rate, ſhall not be paid to the treaſurer of the 
county as aforeſaid, before the brit day of June 
yearly, the juſtices at their next Midſummer ſethons, 
ſhall iſſue an order to the overſeers of the poor of 


town, or'place, 


And. if not paid 
before 1ſt June 


annually, to be 


levied by diſ- 


rg. 


every pariſh or place within ſuch city, town, or 
place, requiring them to certify and return to the next Michaelmas | 
feſlions, the ſeveral quotas that every ſuch diviſion pays to the land 
tax for that year; and on ſuch certificate and return being made, the 
juſtices at the ſaid Michactmas ſeſſions, ſhall by warrant to the con- 
jiable of every ſuch pariſh or diviſion, levy the {ame by diſtreſs of the 
goods and chattles of the churchwardens and overſeers of ſuch pariſli 
or diviſion, who ſhall be reimburſed the money fo levied on them reſ- 
pectively, by the ſame ways and means as-money expended tor the 


relief of the poor. J. 121. 
And where any town lies in two counties, the 
money to be paid by ſuch town {hall be paid to the 


treaſurer of the county wherein the church is hituate. 
5. 120. 


And the treaſurer. who ſhall receive the "I of 
51. per man as aforeſaid, or any. part thereof, ſhall 
pay the ſame within one month to the receiver ge- 
neral of the land tax, who ſhall give a receipt tor 
tie ſame, which receipt ſhall be a ſufficient diſ- 

charge for the payment; and when the whole ſum 
thall be ſo paid, ſuch payment ſhall be a full diſ- 


the militia for the 
made. {. 122. 


And 
pound upon the whole ſam ſo by him received and 
paid, which * he may detain out of the money ſo 


Fes before payment to the recciver general. 
123. 


uch treaſurer ſhall be allowed 1 d. in the 


And every high ond table, petty conſlable, church 
warden, and overſeer, who ſhall act in the railing 


1 1 a lows 


lies in two 


counties. 


The treaſurer to 
pay the affe 
ment to the re- 
cei ver be 0 


the land tax. 


clarge and indemnification to ſuch county or place, for not raiſings 
year in reſpect whereof ſuch payment ſhall be 


To have an al- 


 lowance for his "ED 192. 


troudle. 


Allowance to 


and colleèting the ſaid money, ſhall reſpectively be 
allowed and paid by ſuch treaſurer 1 d. in the pound 
of all ſuch iy and ſuch treaſurer may deduct 
the ſame out of the money {0 Fecery ed by him, and pay the eſpeQive 

Vor. I.. A proportions 


the conflables 
1 | 
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| proport! ONS thereof to ſuch hich conſtables and other officers a fore. 


ſaid. id. 35 
| And ſuch clerk of the peace ſhall within fouy. 
| Copies of the teen days after the ſeſſions holden next after 25th 
| relurns to be December yearly, tranſmit to the treaſury, and alf 
| tranſmitted to to the receiver general of the land tax, a copy ſyn. 
| the treaſury. ed by him of every certificate which ſhall have been 


received as aforeſaid, and where ſuch certificate 
ſhall have been omitted, he ſhall in like manner certify ſuch omiſla 
on, and that he hath certified the ſame to the juſtices at ſuch feilions, 
and required them to proceed according to the directions of this ad; 
and ſuch clerk of the peace ſhall alſo certify what proceedings have 
been had at ſuch ſeſſions, in relation to the affeſſing and railing the 
ſaid money where the militia ſhall not have been raited: and in case 
ſuch juſtices ſhall omit, neglect, or refyſe to proceed to raiſe the fail 
1 money, then ſuch clerk of the peace ſhall within fourteen days nex: 
| after ſuch ſeſhons, certify to the ſolicitor of the treaſury ſuch omijſ- 
on, neglect, or refuſal, and the names of the juſtices who ſhall be 
| preſent at ſuch ſeſſions: and ſuch ſolicitor ſhall proceed by all legal 
1 means to compel ſuch juſtices to pay due obedienee to this act, and 

| cauſe the ſaid money to be raiſed and paid, /. 124, 125. 
1 And if any clerk of the peace ſhall refuſe or wil 
| Penalty on the fully neglect- to receive, deliver, file, make, re 


| len the cord, or tranſmit any ſuch certificate as aforeſaid, 
Fee for neglect he thall forfeit fool. and his office, and be render 
| of duty. ed incapable of having, receiving, or holding an 


office of truſt, civil or military, under the Crown. 


7 126. 3 | 

7 TEE And if any receiver general, treaſurer, chief con- 
| Penalties on the fable, petty conftable, or other officer, who ought 
| receivers, trea- to aſſiſt in raiſing and collecting the ſaid money, 

ſurers,audother ſhall wilfully omit, or neglect, or refule to act and 


Mcero, for neg- aſſiſt therein according to the directions of this act; 
4 lect of duty. every ſuch receiver genera! or treaſurer ſhall foyfet 


e 200 l.; chief conſtable 50 l.; petty conſtable 0 
other officer 201. 1d. „% Ca e oor 
And ſuch ſolicitor of the treaſury ſhall proſecut 
| Solicitor of the all ſuch juſtices, receivers general, treaſurers, and 

| = treaſurytopro= other officers, who thall neglect or refuſe to per 
=_ *P 1 93. ſecute. form their * duty as aforeſaid ; and in default rhere- 
= TY of he ſhall forfeit 5ool. 79. 5 | 


MV. Genera] power of enforcing the execution hereof. 


| Beſides the particular penalties for particular of. 
Conſtables and fences as Ss 3 there are Sanger general 
directions for enforcing the execution of this att, 
which are as follow: _ | OS 
Two deputy lieutenants within any ſubdiviſion may from time d 
time iNue their order or warrant under their hands and ſeals, requ” 
ing the attendance of any conſtable, gituingman, headboroug®, - 


other officers to 
attend. 


Ll 
| 


* 


MILITIA (New): 


other officer of any pariſh, tithing or place, within ſuch ſubdiviſion, 
at ſuch time and, place as in ſuch order or warrant ſhall be expreſi- 
ed; and if any fuch officer {hall refuſe or negle& to appear accord- 
jay to fuch order, or if any chief conſtable or other officer of any 
hundred, rape, lath, wapentake, or other diviſion, or any ſuch con- 
ſtable or other oihcer of ſuch pariſh, tithing or place, ſhall refuſe or 
neglect to return any ſuch liſts as before directed, or to comply with 
ſuch orders and directions as he ſhall from time to time receive from 
ſuch deputy lieutenants in purſuance of this act, or ſhall in making _ 
ſuch return be guilty of any fraud or wilful partiality, or groſs neg- | 
lebt in his duty, ſuch deputy lieutenants are impowered and required 
to commit ſuch offender to gaol tor one month, or at their diſcretion 
may fine him not exceeding 5 l. nor leſs than 40s. /. 30. 
And in all caſes in the execution of this act, when 
any matter or thing is directed to be enquired of, or Porver to admi- 
examined into, upon the oath of any witneſs before n1/ter oaths. 
the lientenant, or any deputy lieutenant, or juſtice, Wa 
ſuch Lieutenant, deputy lieutenant, or juſtice, is authoriſed to admi- 
niſter ſuch oath. /. 52. 8 „ 
And the proviſions of 24 G. 2. c. 44. for rendeerr 
ing juſtices more fafe in the execution of their of- Indemnity of 
tice, ſhall extend to all lieutenants and deputy lieu- lieutenants and 
tenants acting in the execution of this or any other deputy lieute- 
att relating to the militia, in like manner, and as mnarts. - 
fully and effectually as the ſame extend to juſtices | 
in the execution of their office. . 17. 
All fines, penalties, and forfeitures, by this att © 
impoſed - exceeding 201. ſhall be recovered in the General levying_ 
courts at Weſimin/er; if not exceeding 20 l. ſhall of forfatures. _ 
upon proof on oath before one juſtice, be levied by 3 | 
ditreſs, and for want of ſuſficient diſtreſs, ſuch juſtice ſhall (in all 3 
cies where no * particular times of commitment is herein before di- #P x 94. 


1 


rected) commit ſuch offender to the common goal for any time not ex- 

ceeding three months. /. 132. . A e 
and the money ariſing from fach fines, penalties, Cod 

and forfeitures, the application whereof is not Application 

otherwiſe particularly diretted, ſhall be paid to the thereof. 

Clerk, or ( where there is no clerk) to the command. | 

ing officer of the regiment or battalion, and ſhall be made part of the 

public ſtock. id. 1 Ws 5; 
The ſeveral towns and places in the act menti- ; | 

oned, and deemed to be ſituate within, and part of Juriſdiction. 

the ſeveral counties, ridings, and places aforeſaid, _ FILES 8 

for the purpoſes of this act ſhall be ſubjedt to the juriſdiction and au- 


L ” 


of- Wo ority of the lieutenants, deputy lieutenants, juſtices of the peace, 

I . - . - 
cal Wc other officers of the reſpective counties, ridings, and places, 
0 WI" {io which, ſuch towns and places are hereby deemed to be ſitu- 


ate, 7. 108. | 
No order or conviction, by virtue of this act, 
hall be renioved by certiorari, nor execution ar Certiorari. 


or Wee proceedings upon ſuch order be ſuperſeded 


1 WI 


her Wen: by. /. 133. 
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If any ſuit be commenced againſt any perſun, for 
1eble caſſs. any thing done in purſuance of t]us act; the action 
ſhall be laid in the proper county, within fix montis, 
ant] not afterwards; and the defendant may plead the general iſſue, 
ard if he prevails hall have treble coſts. /. 134. 


XVII. E pki with rl, ped lo partici lar places. 


His majeſty's lieuterants commiſſioned for the 
The ny of Lon militia of the city of London, ſhall continue to liſt 
dons and leyy the trained bands and auxiliaries of tlie 
{aid city in manner as heretofore. f. 110. 
| It thall be lawful for the conſtable of the tower, 
The tower ham- or heutenant of the tower hamlets, for the time be- 
eld ing, from time to time to appoint his deputy lieu- 
tenants, and to give commiſſions to a proper num- 
ber of officers to train and diſcipline tlie militia to be raiſed within 
and for the faid diviß 1072, purſuant to the Fatute of the 13 & 14 C. 2. 
and to form the ſame into two regiments of eight companies each, in 
inch manner as the ſaid conft table or lieutenant hath uſed to do: and 
allo for defraying the neceffary charge of trophies and other incidem 
expences of the militia of the ſame diviion, it ſhall be lawful for his 
majeſty's {aid conſtable or lieutenant, to continue to raiſe in every 
year the proportion of a fourth part of one month's affeſſment cf tro- 
7 195: phy moncy, within the ſaid diviſion or hamlets, in ſuch manner * az 
he hath uſed to do by the ſaid act of the 13 F 14 C. 2. id. / III. 
And when fuch biete nant ſaall be ont of the kingdom, the deputy 
lieutenants of the faid hamlets, or the major part of them aſſembled 
at a public meeting to be calted for that purpoſe, may do all thing; 
Iclating to the ſaid militia of the ſaid hamlets, whick might have 
been done by the faid lieutenant; and no commiſſion, war:ant, 0! 
h | appointment granted or made to any deputy lieutenant or other per 
ſon concerning the militia of the ſaid hamlets, fhall be void Þy the 
death or removal of the lieutenant. f. 112. 
And his majeſty's ſaid conſtable of the tower, or lientenant of ths 
tower hamlets, ſhall appoint a treaſurer of the faid trophy me ney, 
for receiving and paying ſuch monies as ſhall be levied by che of 
act of C. 2. who ſhall vearly account in writing and upon oath to! 
the ſame to the faid conſtable or licutenant or his deputy lieutenants 
or any three of them; which account ſhall be certified to the jultiee 
for the ſaid divifion at their next ſeſſions. And the ſaid conſtable 0 
lieutenant ſhall not jNue out warrants for railing any tiophy monch, 
until the juſtices at ſuch ſeſhons ſhall have examined, ſtatcd and al- 
lowed the accounts of the trophy money raifed for the preceding 
vear, and certify the fame under the bands and ſcals of four fuc“ 
Juſtices; unleis where it ſhall appear to ſuch Juſtices, that by deaf 
of the death of ſuch treaſurer or otherwile, ſuch accounts cannot be 


Paſſed. 5 173. 


Nothing in this act ſhall exten d to the tinners i 

Phe ranuarics, Denon and Cor nwall; but the lord warden of the 
Nannarics for the time being, in purſuance 01 [00 
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majeſty's commiſſion in that behalf, and ſuch as he ſhall commiſſion» 
ate and authorize under him, ſhall uſe the like powers, and array, 
afleſs, arm, muſter and exerciſe the ſaid tinners, as has been here 
tofore uſed, and according to the ancient privileges and cuſtoms ef 
the ſtannaries. /. 109. 5 5 | 
The lord warden of the cinque ports, two anci- 
ent towns, and their members, and in his abſence The cinque 
his lieutenant or lieutenants, ſhall put in execution ports. 
within the ſame all the powers and authorities 5 
granted by this act, in like manner as his majeſty's lieutenants of 
counties and their deputy lieutenants may do; and may keep up and 
continue the uſual number of ſoldiers in the ſaid ports, towns and 
members, unleſs he or they find cauſe to leſſen the ſame: and 
the militia of the ſaid ports, towns and members, ſhall remain 
ſeparate from the militia of the ſeveral counties within which the ſaid 
ports, towns and members are ſituate. (. 114. 
* In the counties of Suſſex and Eaſt Kent, the 
churchwardens and overſeers of the poor'of the ſe- Counties of Suſ- 
veral pariſhes ſhall execute the powers gi ven elſe- ſex and Kent. 
where to the conſtables and other peace-officers. 
115. 1 e 
/ Alter the number of perſons, which the Ile op 
Wight is to furniſh to the militia of the county of Ve of Wright. 
Southampton, ſhall have been appointed by his naa 
jeſty's lieutenant and the deputy lieutenants, or by the deputy lieu- 
tenants of the ſaid county at large; the governor of the ſaid iſland 
ſhall appoint the officers of the militia there, as his majeſty's lieute- 
nants of counties may do; and ſhall appoint five or more deputies to 


o F 
> 
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ad with him; which deputies and officers ſhall be qualified and act 
as is preſcribed with reſpect to like officers in Wales. And the mili- 


tiz of the ſaid land ſhall be raiſed in the ſame manner as the militia 
of the county of Southamplon, and ſhall be deemed a part of the mi- 
litia of the ſaid county. And after the fame ſhall be ſo raiſed, the 
governor, heutenant governor and deputies ſhall order and dirett the 
training and exerciſing the militia within the ſaid ifland, in the ſame 
gov as the lieutenants and deputy lieutenants may do elſewhere. 
+00 4 - „%% ͤ i e 
All proviſions made for the county of IVorthum- _ 
lerland and the militia thereof, ſhall be in foice Berwick upon 
with reſpect to the town of Berwick upon Tweed, Tweed. 
except only as to the particulars here expreſſed and | 
otherwiſe provided for: and out of the perſons returned in the liſts 
tor the ſaid town a number of private militia men ſhall be choſen by 


lot to ſerve for the ſaid town, in the ſame proportion with the pri- 


vate militia men appointed to ſerve for the other reſpective hun- 
dreds, wards, and other divifions within the ſaid county of Nor- 
Uiumberland and if perſons can be found within the faid town and 
liberties thereof, with ſuch qualifications as are required for deputy 
lieutenants and officers within cities and towns which are counties of 


themſelves; the chief magiſtrate cf the ſaid town of Berwick hall 


point Eye deputy lieutenants, and ſuch number of officers of the 
| | 8 militia 


1 
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militia as ſhall be propor lomnble to the number of militia men which, 
the ſaid town {hall raiſe, as their quota towards the militia of tc 
county of 1Vorthumberland. And the ſaid militia ſhall annually jg; 
the militia of the county of Northumberland, and be exerciſed togethe, 
and thall then, and alſo in time of actual forvice , be deemed the; militias 
of the county of Northumberlaud for the pur poſes aforeſaid. þ. 105. 
The inhabitants of the conſtablery of Craile, à 
Craike. parcel of the county of Durham ſurrounded by the 
North Riding of the county of Fork, ſhall lexve in 
the militia ; ofthe ſaid North Kiding. /. 107. 
The inhabitants of that part of the pariſh of 
Maker. Maker that lies in the county of Cornwall, {hall 
ſexre in the militia of the ſaid county. id. 
The inhabitants of the town and pariſh of Ve 


Wokingham. kingham, {hall ſerve in and be trained and exerciſed 


with the militia of the county of Berks. id. 
The inhabitants of the townſhip of Filey, ſhall 


Piteys : © - ſerve in the militia of the Eaſt Riding of the county 
of York. id. 8 
The inhabitants of 7 hreapwood {hall ſerve in the 
Threapꝛoood. militia of the county of Flint, and be trained and 
„„ exerciſed with the militia of che pariſh of W rather: 
burg. id. 
| The alan of the pariſh of St. Marti, 
Stamford - called Stamford Baron, in he ſuburbs of the bo- 
Baron. rough and town of Stamford, on the ſouth fide of 


the waters there, called Yelland, thall ſerve in the 


militia of the county of Lincoln. id. 


A. Form of 1 to the high conſtable ſor ROT liſts to be re 


turned; with the petty conitable's warrant thereu pon. 


NPY 5 To H. C. gentleman, chief conſtable of the 
Weſtmorland. , _ Faſt Ward within the ſaid county. 


E A. D. B. D. and 0. D. e three of his majeſty $ de- 
pity lieutenants, for the county afor efaid, at our general meet- 
ing ſor that pur poſe aſſemiled, do hereby require you 10 iſſue Gut your 
warrents to the ſeveral petty eee wilhin your [aid ward, accord: 


ing to the form hercon indorſed. i ven under Our hands and ſeals th the 


-—— day of — 7 ihe year 


| "Pas 4 the ſaid warrant indorſed. 


Meine ee a To the conſtable of 
Eaſt Ward. - | 
Ye of an order from the deputy 1 tt and for the 
faid county, at thetr genzral meeting for that purpoſe aſſembled, 
unto me dn evted, You are hereby required !o make cut a fair and tilt 
bi in wiiting of al! men uſucily ond at this tume dweliing zert 111 your 
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MILITIA (New). 


conſlablewick, betꝛueen the ages of eighteen and forty-five years, diſtiu- 
ouiſhing therein their ranks and occupations, and which of the ſatd per- 
lens labour under any infirmittes likely to incapacitate them from ſerv- 
ing as miittia men; * and alſo which of them (if any) is an officer or 
private man ſerving in his majeſly's other forces, or a commiſſion officer 


ſerving or who has ſerved for four years in the militia, or a private 


man ſerving or who has ſerved in the militia by himſelf or ſubſtitute 
for three years, or until legally diſcharged, or a member of either of the 
univerſities, clergyman, licenſed teacher of any ſeparate congregation, 
conflable or other peace officer, articled clerk, apprentice, ſeamen, or 


ſeaſaring man, or poor man who has two children born in wedlock. 


Whick-lift, ſo fairly and truly made as aforeſaid, you are hereby re- 
quired to return upon oath to the deputy lieutenants and juſitces of the 
peace for the ſaid county, at their meeting for that purpoſe to be held 
on the —— day of ——— next enſuing the date hereof, at in 
the ſaid county. And you are hereby further required to affix a true 


copy of the ſaid lift, ſo to be made out as aforeſaid, on the door of the 
church or chapel belonging to your reſ pective pariſh, townſhip or place; 
and if fuch place hath no church or chapel belonging thereto, then on 


ing, on ſome Sunday morning which ſhall be three days at the leaſt be- 
fore the ſaid 


the door of the church or chapel of ſome pariſh or place thereto adioin- 


 —— day of And alſo you are to affix notice in 
| writing at the botiom of the ſaid lift, of the day and place of the ſaid 


meeting, and tha, all perſons who ſhall think themſelves age ieved may 
then appeal, and that no af peal will be afterwards received. Herein | 


fail you not. Given under my hand, the 
year of our Lord * | ns | | | 
S | | H. C. chief conſtable of the ſaid ward. 


— day f in the 


B. Precept to the high conſtable for iſſuing his warrants to the petty 
conſtables, to give notice of the number appointed to ſerve within 


each pariſh or place, and of the time and place for balloting. 


vg 2 aA | | 
* eſtmorland. * Ward within the ſaid county. 25 | 

E A. D. and B. D. eſguires, deputy lieutenants, [and J. P. and 
VV K. P. eſguires, juſitces of the peace, in caſe only one deputy 
lieutenant be preſent, ] 7 and for the ſaid county, at our ſuhdiviſion 


rer ting aſſembled, for proportioning the number of pri vate militia men 


to ſerve for each pariſh, tithing or * place, within the ſaid ward, do 
tereby require you to give notice io the ſeveral petty conjlables within 
wr ſaid ward, of the number of men appointed by us to ſerve for the 


Jo H. C. gentleman, chief conſtable of the Weſt. 
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{wveral pariſhes, tithings, or places within their reſpective diſtricts, 


according to the lift hereunto annexed; and that our next ſubdi viſion 
mee ing, for cauſing the ſaid men to be choſen by lot to ſerve in the faid 
„ea will be at ——— in in the ſaid county, on the 

duy of —— Oy next enſuing. Given under oer ads and ſeals 
e — day of — in the ear —. 0 


— 


* 
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Weſtmorland, } 
Weſt Ward. 3 


virtue of an order from the deputy lieutenants and juſlices of i}; 
peace for the ſaid county, at their ſubdiviſion meeting for thy 
purpoſe aſſembled, you are hereby required to give notice, to the ſeveral 
perſons within your conſtablewick liable to ſerve in the militia of , 
Jaid county, that men are appointed to ſerve for the ſui 
townſhip; | 1” 8 
Or if the liſts of two or more townſhips are added together, then 
ſay, that ——— men are appointed to ſerve jointly for your ſaid town. 
ip, and for the townſhip of in the ſaid ward] 
and that the next ſubdiviſion meeting, for cauſing the ſaid men to |; 
choſen by lot to ſerve in the ſaid militia, will be at — 
in the ſaid county, on the —— day of — kw net enſuing. Gi. 
ven under my hand the —— day of ——— in the year of our Lord 


To the conſtable of 


5 


A. C. chief conſtable of tlie ſaid ward, 
Note; it may be proper in this caſe (though not required by the 
act), and more eſpecially in caſe of occa/tonal diſcharges, to require 


the petty conſtables to give notice to the ſeveral perſons, within. their 


reſpective diſtricts, liable to be balloted, that they may appear, if 
they think fit, and ſhew cauſe why ſuch diſcharges ſhould not be 
made, or ſuch balloting ſhould not be; for they may offer volun- 
teers; or the cauſe aſſigned for ſuch diſcharge may not be true, and 
it is reaſonable they ſhould have opportunity to diſprove it: And 
conſequently, the high conſtable's warrant tothe petty conſtables may 
vary accordingly. _ : 300 „ 

Or particular warrants may be iſfued upon particular occaſions 


As thus: DO 5 | 
Form of a notice to the townſhip to ſhew cauſe againſt a diſcharge 
by Jo the conſtable of ——— in the ſaid 
Weltmorland. county. 


5 | V virtue of as order from his mane 'y's deputy lieutenants ant 


D juſtices of the peace in and for the ſaid county, at their ſubdiviſia 
meeting for putting the laws in execution relating to the militia of tit 

aid county, you are hereby required forthwith to give notice to all per 
fons within your conflablewick liable to ſerve in the militia, that i an) 
perfon or perſons can ſhew muſt cauſe why A. M. NOW ſerving in the 
militia for the ſaid conftablewick ſhould not be diſcharged and another 


man balloted in his place, they may appear at ———— 1n the ſaid county 


9 — the gay of ——— then and there to make their oh ear 
os. And you are to appear at the ſame tie and place to certify wh 
you ſhall have done in the execution hereof. Given under my hand th 
day , -— iu the year g : 
A. C. Clerk of the ſubdiviſion meetings. 


So where the militia is embodied, and a man's ſervice is with 
four months of expiring; the notice may be, | 


that 


r 
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4 if any perſon can ſhew juſt cauſe why another man ſhould. 


not be 'balloted to ſerve in the militia of the ſaid county, in the place of 
A. M. whoſe time of ſervice will expire before tlie 20th day of Novem- 
ter now next enſuing, he may appear | 


C. Precept to the high conſtable, for iſſuing his warrant to the petty 

_ conſtables, to give notice to the perſons choſen by lot, to appear 
and take the oath and be inrolled; with the petty conſtable's war- 
rant thereupon. N TS 


EI Sa gentleman, chief confible of the Weſt : 
Weſtmorland. 4 ward, within the ſaid county. 
V TE A. D. and B. D. eſquires, deputy lieutenants, and J. P. and . 

K. F. eſqutres, two of his majeſly's juſtices F 4 the peace, in 


ond for the ſaid county, at our ſubdiviſion * meeting for that purpoſe * P 201: 


alſembled, do hereby order and require you forthwith to iſſue out yur = 


| warrants to the ſeveral petty conſtables within your ſaid ward, according 


to the form hereon indorſed. Given under our hands and ſeals the 


— gay of — in the year of our Lord . —. | 


Form of the ſaid warrant indorſed. 
Wet Ward, } To the conflable of — 


B Y wrtue of an order from the deputy heutenants and ju ſlices of the 
peace in and for the ſaid county, at their ſubdiuſion meeting for 
that purpoſe afſembled, you are hereby directed and required to give no- 
tice to A. M. an inhabitant within your conftablewick, choſen by lot at 
the ſaid meeting to ſerve in the militia of the ſaid county, that he do ap- 
pear at the moot-hall in Appleby in the ſaid county, on- 
day of — next, then and there to take the oath in that behalf re- 


the —— 


quired by law, and to he inrolled to 22 in the militia of the. ſaid 
county as a Private militia man for the ſpace of five years, or otherwiſe 
to provide a fit perſon (to be approved by the deputy lieutenants and 
Juſtices of the peace that ſhall be then and there preſent ) to ſerve as his 
Juſ/itute, who ſhall take the ſaid oath and be inrolled in manner afore- 
ſaid. Which notice you are to give unto him, or to leave the ſame at © 
lis place of abode, at leaſt ſeven days before the ſaid —— day of ——— 
next. And be you then there to certify upon oath what you ſhall have 
done in the premiſes. _ Herein fall you not. Groen under my hand the 
44 of ii tht year ef our Lord ——>. 
ne H. C. chief conſtable of the ſaid ward. 


Form of the notice to be left at the dwelling-houſe, where perſonal 
Ce notice cannot be given. 15 . 


William Harriſon, 


TOTICE is hereby given unto you, that you are choſen by lot to 
ferve in the militia of this county of W. and that you are to ap- 


Vor. III. * "* "0 
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rear at the moot-hall in A. in the ſaid county, on 1 day 
of — xt, before the deput y itcutenants and ice 5 the peace 
m P 202. for the ſaid county to be then * ana there aſſembled, to lake the oath in 
that behalf required, aud to be inrolled to ſerve in the militia of the ſaid. 
county as a Private ltd At for ihe ſpace of five years, OY ether al 
to provide a fit perſon to be then and there approved by the ſaid deputy 
lieutcnants and juſtices, who Shall take ihe ſaid oath, and be then and 
there tiiroiled us aforeſaid. Given under my hand the —— day f 
———— 7 (ie year of our Lord 
1 conſtable of ———, 
To prevent tata. it may be beſt to have pr ated forms, and to. 
deliver the lame properly filled up to the reſpective conſtables. 


D. Form of an information and complaint againſt a militia man not 
appearing to be {worn and inrolled. e 


Whmodand; 1 HE information and complatnt of A. of 


in the ſaid county, gentleman, made 
upon cath WT, me 1. P. eſquire, one of 5 majeſiy's ſuſtices of the 
Peace in and for the ſaid county, the - day of, ——— 71 the year of 
our Lord that A. O. late of — in the ſaid county, Yeoman, 
Not bei g one of the people called quaters, hath been duly choſen by lot 
t0 ſerve. as a private militia man in the militia of the ſail county, and 
J:ath had due notice io appear before the deputy lieutenants and Juſtice 
of the peace in and for the ſaid county, at their ſuubdiviſion meeting for 
that purpoſe affemolcd, to take the oath in that behalf required, and ts 
be inrolled to ſerve in the ſaid militia as a private militia man, or to 
Provide a fit perſon io jerve.as his ſubſtitute ; and that the ſaid. A. O. 
hath neelectcd tu take the aid oath, and to ſerve inthe ſaid militia, and 
2 ar alſo neglecied to provide any fil pei for to ſerve as his ſub ſiatute, 
zhereupon he the faid A. J. preveth that Juflice may. be done againf hum 
the aki O. for Foe Jon e 
A. J. 
Beſore me « the ſaid juſtice, 5 


* Summons thereupon. 


waagen. , fo thi conflable of — 


{ HEREAS com: plaint and information upon oath hath heeu 

made unto me ]. E. eſgui e ove of his majeſiy's juſtices of ihe 
Peace in ard for the ſaid county, that A. O. late of in the counts 
aforeſaid, yooman, Cnct being one of the people called. guakers ) hath 
been duly chcfen br lot to ſerve as @ private militia man in the militia 
of the fuid county, and hath had due notice io appear before the de put) 
lieutenants and juſiices of the peace in end for the ſaid county, at their 
ſubdiviſion meeting for that purpoſe a bled, to take the oath in that 

behalf required, and to be inrolled to ſerve in the faid militia as a pri. 
vate militia man, or to Provide a fit per ſon to be approved by - faid 
b 5 eput) 
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deputy lieutenants and Jufirces as aforeſaid 92 as his ſubſiitute; and 
that he the ſaid A. O. hath neglected [or refuſed] to take the ſaid oath, 
and to ſerve in the ſaid miiitia, and hath alſo neglected to provide any 
fit perſon to ſerve as his ſu\ſlitute: Theſe are therefore to require you 
forthwith to ſummon the ſaid A. O. to appear before me at the houſe of 
] in the ſaid county, 08 ——— the —— day of 
——— at the hour of —— in the aſter noon of the ſame day, to anſwer 
unto the ſaid complaint, and to ſhew cauſe why the penalty of ten pounds 
ſhould not be levied upon his goods and chattels for the ſaid offence. 
Herein fail you not. Given under my hand and ſeal the —— day of 
—c the yr f our Lord —,. 5 | 


Warrant of diſtreſs for the penalty of 10 EE: - 


Weſtmorland. 1 To the conſtable r eee 


HERE AS A. O. lateof ——— i the county of ————, 
 Vy yJeoman, (not being one of the people called quakers ) is this dgy 
duly convicted wpon oath before me, J. P. eſquire, one of his majeſly's 
fuſlices of the peace in ani for the ſaid county, for that he the ſaid A. O. 
having been duly choſen by lot to ſerve as a private militia man in the 
militia of the ſaid county, and after due notice given unto im to appear 
before the deputy lieutenants and juſlices of the peace in and for the ſaid 
county at their ſubdiviſion mecting for that pur poſe ajſembled, to take the 


oath in that behalf required, and to be inrolled to * ſerue in the ſaid *P 204. 


militia as a private militia man, or to provide a fit perſon to be ap- 
proved by the ſaid deputy lieutenants and juſlices as aforeſaid to ſerve as 
ms ſubſlitute, hath neglected to take the ſaid oath, and to ſerve in the 
faid militia, aud alſo hath neglected to provide any fit perſon to ſerve as 
his ſubſittute ; whereby he the ſaid A. O. hath forfeited the ſum of ten 
pounds: Theſe are therefore in his ſaid majeſly's name to command you 
to levy the ſaid ſum by diſlreſs of the goods and chattles of him the ſaid 
A. O. And if within the ſpace of [four] days next after ſuck diſtreſs by 
you taken, the ſaid ſum, together with reaſonable charges of taking and 
keeping the ſaid diſtreſs, ſhall not be paid, that then you do ſell the ſaid 
goods and chatt les ſo by you diſtrained, and out of the money ariſing by 
fach ſale, that you do pay the ſaid ſum of ten pounds ta the ſaid deputy 
lieutenants and juſlices as gforeſaid, or io ſuch perſon as they ſhall an- 
Point to receive the ſame, for the providing of a ſulſlitute to ſerve for 
him the ſaid A. O. and for the other purpoſes by law directed for the 
application thereof; rendering the overplus (if any ſhall be) on demand 
unto him the ſaid A. O. the reaſonable-charges of taling, keeping, and 
ſelling the ſaid diſtreſs being firſt deducted. And if ſufficient diſtreſs 
cannot be found of the goods and chattles of him the ſaid A. O. whereon 
to levy the ſaid ſum of ten pounds, that then you certify the ſame io me 
toget her with the return of this precept. Herein fail you not. Given 
under my hand and ſeal, the — day of ————— in the year of our 


70 „ 


W's. | _ Conſtable's 


MILITTA (New). 


Conſtable's return of the want of diſtreſs. 


X C. conflable of ———— in , the ſaid county 
Weſtmorland. * maketh oath, before me ]. P. eſquire, one of his 


majeſly's juſtices of the peace for the ſaid county, the day of 
A 7n the year {hat oy virtue of my warrant to him di- 
reded, to levy the ſum of - - by diſtreſs and ſale of the goods and 
chatilss of A. O. late of ————— aforeſaid in the county aforeſaid, he 


the ſaid conflable hath made diligent ſearch for ſuch goods and chattles, 
and that he doth not know, ner can find, that he the faid A. O. 5 
goods and chattles fe ufficient to anſwer the ſaid diftreſs. 

Beiore me . Gs 
Y 7 
E *P 205. — E. Warrant of diſtreſs for en ſubſtitutes. 


A. D. and B. D. eiten, two of his aajeſty's de- 
puty lieutenants, and F. P. and K. P. eſquires, two 
of his majeſty's juſtices of the peace for the ſaid 

county; to the high conſtable of Kendal ward 

Within the ſaid county, and to the petty conſtables 


(0 in the laid county, r to ma and 
every of them. 


F ORAS MUCH as A. G. late of .———— oforelajd in the 
county aforeſaid, yeoman, being one of the people called quakers, 
| hath been duly . by lot to ſerve i in the militia of the ſaid counts, 
and after due nolice given unto him hath neglected to appear, and to take 
the oath in that behalf required, and to ſerve i in the ſaid militia, aud 
hath alſo neg lected to provide any fit perſon to ſerve jor him as his ſub- 
ſlitute; and whereas we the ſaid deputy lieutena uts and juſlices as afore- 
aid have, upon s reaſonable terms as might be, name ly for the ſum of 
— provided and hired A. S. a. fit perſon to ſerve in the ſaid mi- 
lia, as the ſubſlitute of him the Tak A. A wy do therefore hereny 
require you to levy the faid ſum of - —h diſtreſs and fate of the 
goods and chatiles of him the ſaid A. Q. Sed to pay the jame unto 
or the uſe of him the ſaid A. S. rendering the oberplus (if 
an ſhall be) unto him the fard A. Q. after deducti ng the charges of l. 
ſid arftreſs and fate. Herein dar you not. Given under our hands 
and ſeals the day of ———— tn the Year of our Lord ——. 


* 


F. Commitment of a quaker for want of ſuſkcient diſtreſs. 


Weſtmorland. - 


To the conſtable of in the ſaid equnty, 
Weſtmorland. “ and to the keeper of the common oaol at A. in the 
ſaid county. 


W HERE AS A. G. Jate of ———— in the county aforeſail, 


12 being one of the people calhd quakers, was on the 


| day of ——— in the year of our Lord 17 duly convicted 
= before 1 1 P. and D. L. eſguires, two of his zua ſeſty s deputy lieule- 
| | - nate in and for the ſaid county, for that he the ſaid A. . having we 

du.) 
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duly choſen by lot tp ſerve as a private militia man in the militia of the 
ſaid county, and after due notice given unto him, hath neg lected io ap- 
pear and take * the oath in that behalf required, and to ſerve in the ſaid * P 06. 
militia, and hath alſo neglected to provide any fit perſon to ſerve for him A 
as his ſubiitute; and whereas we the ſaid deputy lieute nants have, upon 
as reaſonable terms as might be, namely, for the ſum of pro- 
vided and hired A. S. a fit perſon to ſerve in the [aid militia as the fub- 
itute of kim the ſaid A. Q. And whereas, on the day of ——— 

ii the year aforeſaid, we did iſſue our warrant to the conſtable f 

to levy the ſaid ſum of . — by diſtreſs and ſale of the goods and 

| chattles of him the ſaid A. Q. And whereas it duly appears to us, as 
well on the oath of the ſaid conflable, as otherwiſe, that he the ſaid con- 
ſable hath uſed his beſt endegvours to levy the ſaid ſum on the goods and 
chattles of the faid A. QM gs aforeſaid, aud that the goods and chattles - 
of him, the ſaid A. M are not ſufcient to anſwer the ſaid diſtreſs: But 
nevertheleſs, it doth appear ſaligfaclorily to us, that he the ſaid A. Qu is 
of ſuffe cient ability to pay the ſum of ten pounds: Theſe are therefore ta 
command you the ſaid conſtable of ————— aforeſaid, to apprehend 

the body of the ſaid A. Q. and him ſafely to convey to the common gaol 
at A. aſoreſuid in the county aforeſaid, and there deliver him to the ſaid 
keeper thereof, together with this precept. And we do hereby command 
you the ſaid keeper of the ſaid common gaol, to receive into your cuſtody, 
in the ſame common gaol, ths ſaid A. & and him there ſafely to keep 
for the ſpace of three months, or unit! he ſhall have paid the ſaid fum 
of — agreed to be paid to ſuch ſubſtitute as aforeſaid, and for. ſo 
doing this ſhall be your ſufficient warrant. Given under our hands and 
ſals the —— de of - — ix the year of our Lord ——». 


G. Order to pay half the price of a volunteer to a balloted man 
NR when embodied. 32” 


; ; To the churchwardens and overſeers of the poor of 
Veltmorland: J the townſhip of —— ia the ſaid county. 


THEREAS A. B. of your ſaid townſhip, weaver, hath before 
us —— of. his majeſty's deputy lieutenants, [and —— of his 
mejefty's juſlices of the peace for the ſaid county, if only one deputy 
lieutenant was preſent at ſuch meeting] been choſen by lot to ſerve in 
the militia of the ſatd county, now embodied and in actual fervice; and 
hath. been ſworn and inrolled perſonally to ſerve, and hath ſerved» 
therein for the ſpace of one month and upwards, and not been diſap- 
proved of and di/charged by the commanding officer : [or, hath & pro- % 
vided C. D. his ſurſiitute, who hath been ſworn and inrolled to ſerve, 
and hath ſerved therein for the ſpace of one month and upwards and not 
leen diſapproved of and diſcharged by the commanding officer ] And it 
dot appear upon the oath of the ſaid A. B. that he is not poſſeſſed of an 
ate id lands, goods or money of the clear value of 500 l. We do hereby 
order you t9 payto the ſaid A. B. the ſum of — which we ad. 
Judge to be ha:f th? current price paid for a volunteer within the ſaid 
county, out 7 the rate made for volunteers within your ſaid townſhip, 
end if there be no volunteers provided þy you in the ſaid townſhip, then 


ou 


P 207. 


r 


. 


ot of a rate to be made after the manner of the poor rate, excepting yy 


7 the ſaid rate all balloted perſons who have ſerved in the militia citl,, 
oY 


themſelves or ſubſlitutes according to the directions of this or any 
other act, or are now. ſerving in the ſaid militia. Given under gy 


hands the day of — in the year of our Lord —. 


By 28 G. 3. c. 22. f. 8. deputy lieutenants and officers in the mi. 
litia, who have omitted to deliver their qualifications as directed by 
26 G. 3. c. 107. and who thall, before 1ſt September 1788, deliver 
in 8 qualifications as are required by the ſaid act, ſhall be inden- 
nined. 3 VV i . | 


KIEL: 


T V an ancient ordinance, Haw. fat. V. 1. p. 181. The toll of 
a mill ſhall be taken according to the cuſtom. of the land, and 


according to the ſtrength of the water-courſe, either to the twenti- 
eth or four and twentieth corn. e 


And yet in ſome places the millers do claim and take the ſixteenth 
part; and where the cuſtom hath been ſo uſed time out of mind, 


perhaps it may be good and warrantable. Dal. c. 112. 


And Mr. Dalton ſays the miller ought to take but one - quart for 


grinding of one buſhel of hard corn, but if he fetch and earry back 
the griſt to the owner, he may take two quarts of hard corn; and 


this hard corn 1s intended of wheat, rye, mellin (which is wheat and 
rye mixed). And for malt, the miller ſhall take but-half ſo much 


toll as he taketh for hard corn, that is, one pint in the buſhel, for 


that malt is more eaſily ground than wheat or rye: But if the miller 


do fetch to his mill, and carry back the malt to the owner's houſe, 


then the miller alſo ſhall have double toll. Dat. be 112. 


*P 208. 


But by Hot Ch. J. the toll of a mill muſt be regulated by cuſtom; 
and if the miller takes more than the cuſtom warrants, it is extor- 
tion: But if it is a new mill, there * the miller is not reſtrained to 
any certain toll; but the perſons who will have their corn ground 


there, muſt comply with the miller's demands; and whatſoever he 
takes, it is not extortion, becaule it is the voluntary agreement ol 


the parties. L. Raym. 119. ; 
In ſome places, the tenants are bound to have their corn ground 
at the lord's mill. As in the caſe of His and Gardener, H. 11} 


In an action on the caſe for erecting a mill, the lord declared upon 4 


_ cuſtom for all the inhabitants to grind at his mill, and that the de- 
fendant had built a mill there contrary to the cuſtom, and this was 


adjudged a good cuſtom: And ſuit to a mill may be by reaſon of te- 


nure or ſervice, and alſo by cuſtom, and ſo may well bind ſtrange: 


2 Bult. 195. 


And a new erected houſe within the precincts is within the cub 
tom of multure: And none may grind elſewhere, but in caſe of ex- 
ceſſive toll, or that the griſt cannot be ground in convenient time. 


Har dr. 17. 


3 16 & 


MINES DESTROYING. 


J. 16 G. 2. K. and Wood. The defendant being a miller, was 
indicted for changing corn delivered to him to be ground, and giving 
bad corn inſtead of it. It was moved to quaſh it, becauſe only a pri- 
vate cheat, and not of a public nature. But it was anſwered, that 
being a cheat in the way of trade, it concerned the public, and there- 
fore was indictable. And the court was unanimous not to quaſh it. 

1 Sefſ. Caf. 217. FVVVVß P 

Although every larceny implies a treſpaſs, and a felonious taling 
of the thing ſtolen; yet it hath been reſol ved, that even thoſe who 
have the poſſeſſion of goods by the delivery of the party, as a miller 
who hath corn delivered to him to grind may be guilty of felony by 
taking away any part thereof with an intent to ſteal it. 1 Haw. 90. 

Millers are not to be common buyers of. any corn, to ſell the ſame , 
again, either in corn or meal; but ought only to ſerve for the grind- 
ing of corn that ſhall be brought to their mills. Dalt. c. 122 

By the 9 G. 3. c. 29. If any perſon or perſons, unlawfully, riot- 
oully, and tumultuoully aſſembled, to the diſturbance of the public 
peace, ſhall unlawfully and with force demoliſh or pull down, or. 
begin to demoliſh or pull down, any wind ſaw mill, or other wind 
mill, or any water mill, or other mill, or any of the works thereto 
belonging; every ſuch perſon ſhall be guilty of felony without benefit 
of clergy- And if any perſon ſhall wilfully or malictouſly burn or 
ſet fire to any ſuch mill; he ſhall in like manner be guilty of felony 
without benefit of clergy. Proſecution to be commenced within 
eighteen months aſter the offence committee. | 


A 


* MINES DESTROYING.  A®P2og. 
FRY the 10 G. 2. c. 32. If any perſon ſhall wilfully and mali- 
F cioully ſet on fire any mine, pit, or delph of coal or cannel 
coal; he ſhall be guilty of felony without benefit of clergy. Ei 
2. And by the 13 G. 2. c. 21. If any perſon ſhall divert or convey 
any water into any coal work, with delign to deſtroy or damage the 
ame; he ſhall pay to the party grieved treble damages, with coſts. 
3. And by the 9 G. 3. c. 29. If any perſon ſhall wilfully or ma- 
licioully ſet fire to, burn, . demoliſh, pull down or otherwiſe deſtroy. 
| WI damage any fire engine or other engine erected for draining water 
boom collieries or coal mines, or for drawing coals out of the ſame; 
a Or for draining water from any mine of lead, tin, copper, or other 
mneral; or any bridge, waggon way, or trunk, erected for convey- 
Dns coals from any colliery or coal mine, or ſtaith for depoliting the 
fame; or any bridge or waggon way erected for conveying lead, tin, 
„ pper or other mineral from any ſuch mine; or {hall cauſe or pro- 
re the ſame to be done; he ſhall be guilty of felony, and tranſ- 


. 


ted for ſeven ycars. e 
Provided, that no perſon ſhall be proſecuted on this act, unleſs- 

. e Proſecution be commenced in 18 months after the offence com- 
a. 5 33 TC. fs 


Jo | Miſadventure. See Homicide. 


Miſde meanor. 


> 


MISDEMEANOR. 


of HIS word in its uſual acceptation is applied to all thoſe crime; 
and offences, for which the law has not provided a particular 
name; and they may be punithed according to the degrees of che of. 
tence, by fine, or impriſonment, or both. HÞarl. Os 


Miſpriſion of felony. See Felony. 
Miſpriſion of treaſon. See Zreaſon. 
Mittimus: See Commitment. 
Murder. See Homicide. 


— 
* a. 


*P210. „„ 
5 TERETOFORE a perſon ſtanding mute upon an arraiga— 


| ment of felony (that is, without ſpeaking any thing at all, or 
| without putting himſelf upon God and the country) was liable to a 
ſtrange and cruel kind of puniſhment; the judgment in which caſe 
was, that the man or woman thould be remanded to the prifon, and 
laid there in ſome low and dark room, where they ſhould lie naked 
on the bare earth, without any litter, ruſhes, or other cloathing, and 
without any garment about them, but ſomething to cover their priv 
parts; and that they ſhould lie upon their backs, their heads unco- 
vered and their feet, and one arm to be drawn to one quarter of the 
room with a cord, and the other arm to another quarter, and in the 
fame manner to be done with their legs; and there ſhould be laid 
upon their bodies iron and ſtone, ſo much as they might bear and 
more; and the next day following to have three moriels of barley 
bread without any drink, and the ſecond day to drink thrice of tie 
water next to the houſe of the prifon (except running water) without 
any bread; and this to be their diet until they were dead. So 24, 
upon the matter, they ſhould die three manner of ways, by weight, 
by famine, and by cold. And the reaſon of this terrible judgment 
was, becauſe they refuled to ſtand to the common law of the land. 
2 Inſt. 178, 179. GR OT e 
And this ſome perſons endured, for the fake of their children or 
other kindred; becauſe in ſuch caſe they forfeited their goods only, 
and not their lands; for lands could not be forfeited but by a: 
tainder.. FCC » 
But now, by the 12 G. 3. c. 20. J any perſon, bei ng arraigned 0 
any indictmeut or appeal for felony, or on ery indictment for piraq 
. all upon ſuch arraiznment fland mute, or will not anſwer direct yu 
the felony or jirary, he ſhail be convicted of the offence, and the coun 
ſhall ther eu pon award judgment and execution, in the ſame manner cs 
he had been convitted by verdict or con/eſfion; and ſuch judgment ſhal 
| have pil ihe jame conſequences, as a conviction by verdict or conſe 
204. 8 | 
And the ſame law is, with reſpect to an arraignment for t reaſon dt 
petit larceny ; for before this a&t, perſons ſtanding mute in either0 
thele caſes, were to have the like judgment as if they had contell 
the indictment, 2 Inft. 177. 2 Haw. 329. : | 
„„ 3 8 | | | Nau 
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 * Naval ftores. See Stores. | p * P 211. 


Navigable rivers. See Rivers and Navigation» 
„„ Mew. | Hes Game: =: 1] 


NEWS PAPERS. 
Y 11G.c. 8. For every journal, mercury, or other public 
news papers, ſhall be paid a ſtamp duty of 1d. a ſheet, and 4 d. x 
for every half ſheet. And by 30 G. 2. c. 19. for every news paper 
whether on a half ſheet or leſs or more, and not exceeding one ſheet, 
d. more: and Fd. more by the 16 G. 3. c. 34. 

And for every ꝓampnlet contained in half a ſheet of paper I d. 
Larger than half a ſheet, and not exceeding a whole ſheet, for every 
printed copy thereof, 1d.” Above one ſheet, and not exceeding fix 
theets in octavo, or a leſter page not exceeding 12 ſheets in quarto 
or 20 ſheets in folio, for every ſheet which ſhall be contained in one 

printed copy thereof, 28. 10 Ann. c. 19. . 10. 
Piovided that nothing herein ſhall charge any act of parliament 
proclamation, order of council, form of prayer, or other act of ſtate, 
printed votes, ſchool books, books of devotion, dally accounts of 
mports and exports, nor weekly bills of mortality. ff 102. oo 

And if any perſon ſhall write, print, or expoſe to ſale any ſuch 
pamphlet or news paper (the ſaid pamphlet exceeding one ſheet only 
excepted) before the paper ſhall be ſtamped; he ſhall forfeit 101. 
with Jul]: cofts- e 8 8 

And a printed copy of every pamphlet containing more than one 
ſheet, ſhall (within the bills of mortality) in fix days after printing 
be brought to the head office, and the title, number of ſheets, and 
duty ſhall be entered in a book, and the duty thereupon paid to the 
receiver general, who-ſhall give a receipt for the ſame on ſuch print- 
ed copy, or the ſame ſhall be ſtamped to denote the payment: With- 
out the bills, it ſhall be brought in fourteen days to ſome heaJ'col- * 


* 


lector bf the ſtamp duties, who ſhall enter the title, nutaber of 
ſheets, and duty; which duty ſhall be thereupon paid to the col- 
Pon who ſhall give a receipt for the ſame on ſuch printed copy - 
111. r / // 
And if any ſuch pamphlet containing more than one ſheet ſhall * P2212. 
de printed or publiſhed, and the duty not paid, and tide; regiſtered, 1 
and one copy ſtamped where required ſo to be, within the time above 
limited; the author, printer, and publiſher, and all other perſons 
' WH concerned, ſhall loſe all property therein, and in every .capy thereof, 
and ſhall alſo forfeit 201. with full coſts. f. 112. i 
And no perſon ſhall expoſe to ſale any ſuch pamphlet, without the 
name and place of abode of ſome known perſon, by or for whom it 
ay Proview or publiſhed, written or. printed thereon; on pain of 
201. 113. HED => | | e A, e len 
And pamphlets unſold ſhall be cancelled by the commiſſipners, and 
the like number of otherſheets flamped gratis ſhall be changed for 
them. J. 114. | L „ 76.241, es 
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NORTHERN BORDERS. 


And two juſtices may hear and determine offences in relation in 
pamphlets or news papers; and mitigate the penalty, ſo as they do 
not reduce it lower than one fourth part, over and above the coſts: 
and where goods of the offender cannot be found, may commit him 

to priſon till paid. /. 120. 

And by the 16 G. 2. c. 26. If any perſon ſhall ſell, or pose to 
ſale, any news paper, or any book, pamphlet, or paper, deemed 
to be a news paper, unſtamped; any Juſtice of the peace may com- 
mit him (being convicted before him by confeſſion or oath of one wit- 
nels) to the houſe of correction for any time not exceeding three 
months: And any perſon may apprehend and carry him before ſuch 
Juſtice; ant on producing a certificate of ſuch conviction, under the 
hand of ſuch juitice, ſhall have a reward of 208. to be Paid by the 
receiver general of the ſtamp duties. J. 5. 

And for every advertiſement in the gazette, or other printed paper, 
publiſhed weekly or oftner, ſhall be paid 18. by the 10 An. c. 19, 
and 1s. more by the 30 G. 2. 6. 19. and 6d. more by the 20 G. 3 
„ 28. 

And "I every advertiſement contained in or publiſhed with any 
Paper or pamphlet, yearly, monthly, or at any interval of time ex- 
2 week, 28. by 30 G. 2. c. 19: And 6d. more, by the 20 
3 28 
But nothing herein ſhall extend to any ſingle advertiſement printed 
by itſelf. 45 
| Night Walkers. See Surely. 
Noblemen. See Peers. 
Non compos. See Lunatick. _ 
Non conformiſts. See Dz Henlers. 
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*P 213. * 1. * the 43 El. c. 13. Foraſmuch as many ks dwelling 
: in Cumberland, Northumberland, Weſtmorland, and Dureſme, 
| have been taken by force and kept until ranſomed ; and whereas by 
reaſon of incurſions, burnings, and robberies, ſeveral inhabitants 
there have been forced to pay a certain rate of money, corn, . cattle, 

or other conſideration, commonly called by the name of Blachmail 

to divers men of name, triended and allied with divers in thoſe parts, 

V ho are known to be great robbers and ſpoil takers in the ſaid coun- 
ties,. to the end thereby to be by them freed, protected, and kept in 
ſafety; by reaſon whereof many are impoverithed, and rapine much 
increaſed : It is therefore enacted, that whoſoever ſhall without good 
authority take or detain any ſuch perſons againſt their wills, to ran- 

ſom them, or make a prey or ſpoil of their perſons or goods, upon 
deadly feud, or otherwiſe; or ſhall be aiding therein; or whoſoevei 

Mall take, receive, or carry any money, corn, cattle, or other con- 
ſideration, commonly called Blackmail, for ſuch protection; or 

ſhall burn any ſtack of corn; he ſhall, -on 8 at the aſſizes of 


ſellions, be guilty of felony without benefit of cler BY. /. 1, 2. 
15 | | | | 8 8 - Ae Fora much 


NORTHERN BORDERS. 


Foraſmuch as, &c.) At the time when this act was made, and for 
ſome time after, the peace of the borders was maintained by com- 
miſſioners appointed by the two crowns reſpeCtively, who agreed 
upon certain articles to be obſerved by both ſides; appointed guards 
and watches at certain fords and other places; kept courts; redrefſed 
grievances ; punithed offenders ; and had power of life and death by 
way of legal trial in the manner of oyer and terminer. And this act 
was not made in abolition of ſuch power, but in aid thereof, and for 
the puniſhment of certain offenders unto whom the commiſſion of the 
lords wardens of the marches did not extend; which offenders, al- 
though not employed in the protection of the country by virtue of 
the inſtitution of the wardenſhip of the marches, yet demanded con- 
tribution of the inhabitants under pretence of preſerving them from 
rapine and depredation by reaſon of the friendſhip and alliance which 
they had with the ſpoil-takers and robbers in thoſe parts. 5 

Blackmail | Maile, in French is a ſmall piece of money; and in 
the'g H. 5. ſilver halfpence here were termed meiles. * In a large XP 214. 
acceptation, the word anaile ſigniſies a rent in general, paid either in 
money, corn, cattle, or other goods, as geeſe maile, cow maile, and 
the like; and in Scotland, maile is ſtill the common word for rent. 

White maile, white rents, (vulgarly called quit rents, were rents paid. . 
in ſilver, and thereby diſtinguiſhed from work day rents, cummin | 

rents, corn rents, and the like. Black maile, or black rents, ſeems 

properly to have been rents paid in cattle (otherwiſe call neat gelt, or 

neat geld, from the Danith gelt, geld, geldum, a payment of tribute); 

but more largely taken, it ſeemeth to have been uſed to ſignify. all 

rents not paid in filver, in contradiſtinétion to the redditus albi, [2 
blanch farms, or white rents, DO fo Lo, 

Deadly feud) Feud in the German ſighifies enmity, or war; as in 
like manner the word foe ſignifies any enemy. Feud, in Scotland, is 
a combination of kindred to revenge injuries or affronts done or offer- 
ed to any of their blood, Deadly feud is a profeſſion of irrecon- 
cileable hatred, till a perſon is revenged even by the death of his 
adverſary. . 35 of , ate 

And, by the ſaid ſtatute, perſons outlawed in any of the ſaid coun- 
ties for any ſuch murder, robberies, burglaries, or other felonjos, 
ſhall in two months be certified in writing by the clerk of the peace 
to all the ſherifls of all the ſaid counties, and the ſaid ſheriffs ſhall 
proclaim them in Carliſle, Penrith, Cockermouth, Appleby, Kendal, 
Newcaſile, Morpeth, Alnewick, Hexham, Dure ſme, Darlington, 

Biſhop Atuchland, Barnard caſtle, and Berwick, and once a month 
in every their county courts, till they ſurrender; and the mayors 
ſhall proclaim them in every fair, and every fix weeks in the market; 
and perſons relieving, or conferring with them, ſhall; on the like 
conviction, be impriſoned for ſix months, and bound to the good be- 
haviour fora year. .. 3, 4, 5, 6. UTI 1 

2. The juſtices of Northumberland and Cumberr . 
lard may make order in ſeſſions, for charging the Moſs troopers. 
reſpective counties, for ſecuring the ſame againſt 5 
the moſs troopers (that is, thieves and robbers, who after having 
committed offences in the borders, do eſcape through the waſtes and 
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moſes); ſo as Northumberland be not charged above 5001. nor Cum- 


berland above 2001. a year. And they may appoint a commander, 
with 3o men in Northumberland, and 12, men in Cumberland, to 
ſearch for, purſue, and apprehend offenders. 13 & 14 C. 2. c. 22. 
And the perſons ſo employed ſhall be choſen in ſeſſions yearly, or 
every two years at the fartheſt. 29 C 30 C. 2. c. 2. N 


P2153. And the ſeſſions ſhall take ſecurity of the perſons by them em- 


ployed for preſervation of the borders, to anſwer the damages {uf 
tained by their neglect or default, and to pay the fame in four montlis 
after proof made thereof in ſeſſions by oath of one witneſs ; ſo as the 
goods ftolen be entered in one of the books to be kept for that pur. 
poſe, in forty-eight hours after they be ſtolen or gone; and books 
{hall be kept for that end in every market town in the ſaid counties, 
and in ſuch other places, and by ſuch perſons, as the ſeſſions thall 


appoint. 29 & 30 C. 2. c. 2. 


And by the 18 C. 2. c. 3. Great and notorious thieves and ſpoil 


takers, in the ſaid counties of Northumberland and Cumberland, 
mall ſuffer death as felons without benefit of clergy ; or may be tran(- 


ported by order of the judges of aſſize, during lite. „ 
„ 3. By the 13 G: 3. c. 31. If any perſon againſt 
Offenders eſ- whom a warrant ſhall be iſſued by any juſtice in 


capi ug out of England, for any offence againſt the laws of Eis- 
8 a 8 5 y 8 2 


one kingdom in- land, ſhall eſcape or go into Scotland ; the ſhent, 


to the other. _ or ſteward depute, or ſubſtitute, or any juſtice of 


4 the county or place where ſuch perſon ſhall be, may 
indorſe his name on the ſaid warrant: which warrant, fo 8 
ſhall be a ſuthcient authority to the perſon bringing ſuch warKMnt, 


and to all perſons to whom it was originally directed, and alſo to al 


Meriffs officers, ſtewards officers, conſtables, and other peace officer 
where ſuch warrant ſhall be ſo indorſed, to execute the fame in the 


county or place where it is ſo indorſed, by apprehending the perſon 


azainft whom ſuch warrant is granted, and to convey him into the 


county or place in England (being adjacent to Scotland) in which the 
 oftence was committed, before a juſtice of ſuch county or place, to 
be there dealt with according to law: Or, in caſe the offence wi 
committed in the connty not next adjacent to Scotland, then to col 
vey him into any county of England adjacent to Scotland, before: 


Juſtice there; who ſhall proceed, with regard to ſuch perſon, by it- 
dorting the warrant, as by the 24 G. 2. c. 55. in like manner as if tit 


perſon had been apprehended in the faid county. + 1, 


And if any perſon, againſt whom a warrant ſhall be iſfued by the 


lord juſtice general, lord juſtice clerk, or any of the lords commili 
oners of juſticiary, or by any ſheriff, or ſteward depute, or ſubſti⸗ 


tute, or juſtice of the peace of Scotland, for any offence againſt the 


laws of Scotland, ſhall eſcape or go into England, any juſtice of tbe 
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county or place where ſuch perſon ſhall be, may indorſe his name 


on the ſaid warrant: Which warrant, ſo indorfed, ſhall be a ſuff 
cient authority to the perſon bringing ſuch warrant, and to all pet- 


ſons to whom it was originally directed, and alſo to all conſtables d 


other peace officers where ſuch warrant ſhall be ſo indorſed, to exe 
cute the ſame in the county or place here it is ſo indorſed, by 5. 


5 prehendiug 


4 
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prehending the perſon againſt whom ſuch warrant is granted, and to 
convey him into the county or place in Scotland (being adjacent to 


England) where the otlence was committed, before the ſheriff or 
ſteward depute, or ſubſtitute, or a juſtice of ſuch county or place, 
to be there dealt with according to law: Or, in caſe the offence was 
committed in a county not next adjacent to England, then to convey 
him into any county of Scotland adjacent to England, before the ſhe- 


riff, or ſteward depute, or ſubſtitute, or a juſtice there; who ſhall 


proceed, with regard to ſuch perſon, according to the rules and 
practice of the law of Scotland, in like manner as if he had been ap- 
prehended in the ſaid county, /. 2. 


And the expence of removing priſoners as aforeſaid ſhall be repaid 
to the perſon defraying the ſame, by the treaſurer of the county in 


England, or by the fheriff, or ſteward depute, or ſubſtitute, of e 
county in Scotland, in which the offence was committed; the 
amount of ſuch expence being previouſly aſcertained upon oath be- 
fore two Juſtices of ſuch county, and allowed and ſigned by then. 


a And if any perſon, having feloniouſly taken money, cattle, goods, 


or other effects, in either part of the united kingdom, ſhall aſter- 
wards have the ſame or any part thereof in his poſſeſſion in the other 


part of the united kingdom; it ſhall be lawful to indi, try, and 
puniſh him for theft or . larceny in that part of the united kingdom, 


where he ſhall ſo have ſuch money, cattle, goods, or other effects in 
his poſſeſſion, as if the ſame had been ftolen there. /. 4. 


And if any perſon, in either part of the united kingdom, ſhall 


knowingly receive or have any money, cattle, goods, or other effects, 
ſtolen or otherwiſe feloniouſly taken in the other part of the united 
kingdom; he ſhall be liable to be indicted, tried, and puniſhed for 


the ſame, in that part of the united kingdom where he ſhall ſo re- 
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TI. How it may be removed. 

LI. How puniſhed. 

2 8 Fg: What it 15. 


ceive or have the ſame, as if they had been originally ſtolen there. 
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\ Common nuſance ſeems to be, an offence againſt the public, 
either by doing a thing which tends to the annoyance of all 
the King's ſubje&ts; or by neglecting to do a thing which the 


common good requires. 1 Haw. 197. 5 | 


Aanoyances to the prejudice of particular perſons, are not pMiſh- 


able by a public proſecution as common nufances, but are left to be 


redrefled by the private actions of the parties aggrieved by them. 1 


Haw. 197, | 
; . Where 


NUSANCE. 


Where note a diverſity between a private and a public nuſance: 


If it is a private nuſance, he ſhall have his action upon his caſe, and 


recover his damages, but if it is a public nuſance, he ſhall not have 
an action upon his caſe, and this the law hath provided for avoidi 
of multiplicity of ſuits, for if any one might have an action, all men 


might have the like; but the law for this common nuſance hath pro- 


vided an apt remedy, by preſentment or indictment at the ſuit of the 
king, in the behalf of all his ſubjects; unleſs any man hath a parti. 
cular damage, as if he and his horſe fall into a ditch made acroſs 3 


highway, whereby he received hurt and loſs, there for his ſpecial 
damage which is not common to others, he ſhall have an action up- 


on his caſe. 1 I.. 56. 5 
And from hence it clearly follows, that no indiètment for a nuſance 


can be good, which lays it to the damage of private perſons only: 


as where it accuſes a man of ſurcharging ſuch a common; or of in- 


cloſing ſuch a piece of ground, wherein the inhabitants of ſuch a 
tovn have a right of common, to the nuſance of all the inhabitants 
_ of ſuch a town; or of diſturbing a watercourſe running to ſuch a 
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- becauſe a common ſcold cannot but be a common nuſance. 1 Hau. 
oO | Py 


mill; to the damage of ſuch a perſon and his tenants, without ſay- 
ing of all the liege ſubjecks of the king. 1 Haw. 197. | 
Let it hath been ſaid, that an indictment of a common ſcold is good, 
although it conclude to the common nuſance * of divers, inſtead of 
all, the king's ſubjects ; perhaps for this reaſon (ſays Mr. Hawkins), 


And if the law be ſo in this caſe, why ſhould not an indiétment 


ſetting forth a nuſance to a way, and expreſsly and unexceptionab]y 


ſhewing it to be a highway, be good, notwithſtanding it conclude to 
the nuſance of divers, without ſaying all the king's ſubjefts? And 
perhaps the authorities which ſeem to contradict this opinion, might 
go upon this reaſon, that in the body of the indictment, it did not 


appear with ſufficient certainty, whether the way, wherein the nu— 


ſance was alledged, were a highway, or only a private way; and 


therefore that it ſhall be intended from the concluſion of the inditt 
ment, that it was a private way. 1 Haw, 198. 


There is no doubt but that common bawdy houſes are indiQable 2 


common nuſances; and it hath been ſaid, that all common ſtages for 
rope dancers, and alſo all common gaming houſes, are nuſances in the 


eye of the law, not only becaule they are great temptations to idle- 


neſs, but alſo becauſe they are apt to draw great numbers of diſor- 


derly perſons. 1 Haw. 198. 


Alto it hath been holden, that a common play houſe may be a nv- 


Lance, if it draw together ſuch a number of: coaches or people, as 
prove generally inconvenient to the places adjacent. I Haw. 198. 


Stopping a proſpect is not a common nuſance. 3 Salk. 247. 

Erecting a ſhed ſo near a man's houſe, that it ſtops up his lghts, 
is not a nuſance for which an action will lie; unleſs the houſe is al 
ancient houſe, and the lights ancient lights, 2 Salk. 459. 1 

So if two men be owners of two parcels af land adjoining, an 


one of them doth build an houſe upon his land, and makes windovys 


and lights looking into the other's land, and this houſe and the lights 
have continued by the ſpace of 30 or 40 years; yet the other ma), 


vpe 


NUSANCEE, 


upon his own land and ſoil, lawfully erect an houſe or other thing, 
gainſt the ſaid lights and windows, and the, other can have no acti- 
on; for it was his folly to build his houſe ſo near to the other's land. 
But if the former hath continued for time immemorial, it is other- 
wiſe. Cro. Eliz. 118. 1 ABT 3 

A gate erected in a highway, where none had been before, is a 
common nuſance. 1 Haw. 199. | | 


It hath been holden, that it is no common nuſance to make candles 
in a town, becauſe the needfulneſs of them * ſhall diſpenſe with the & 


noiſomeneſs of the ſmell ; but the reaſonableneſs of this opinion ſeems 
juſtly to be queſtionable, becauſe whatever neceſſity there may be 
that candles be made, it cannot be pretended to be neceſſary to make 


that of a chandler ; and yet it ſeems to be agreed, that a brewhouſe 
erected in ſuch an inconvenient place, wherein the buſineſs cannot 
be carried on without greatly incommoding the neighbourhood, may 
be indicted as a common nuſance; And ſo in like caſe may a 1 
houſe, or a ſwine yard. 1 Haw. 199. 8 5 
Two perſons were indicted for making great quantities of aaiſome, 
offenſive, and ſlinking liquors, called acid ſpirit of ſulphur, oil of 


vitriol, and oil of aqua fortis; whereby the air was impregnated 


| with noiſome and offenſive ſmells: And it was held by the court to 
be a nuſance. The word noiſome comes in the place of the Latin 
nocivus; and means not only diſagreeable, but hurtful. And lord 
Mansfield faid, it is not neceſſary, to conſtitute the offence, that the 


ment of life and property uncomfortable. Burrow. Mansfield. 333- 
Rex. v. White and Ward. E. 30 G. 2. 3 


Str. 704. „„ „ wow 2 
But it hath been reſolved, that neither an old, nor a new dove-cote 


out licence of the lord of the manor, the lord may have an action on 
his caſe againſt him. 1 Haw. 199898. IG 4 


the lord chancellor to be buried. 


Killing: And in an action upon the caſe for ſuch killing, the plaintiff 
hall be required to prove in evidence, that the dog had uſed to kill 
neep. Dyer 25. Het. 117 1 


ad lies againſt the maſter. 1 Vent. 295. 8 0 | 
3 In the caſe of Buxendin and Sharp, E. 8 W. The plaintiff de- 
us elared, that the defendant kept a bull, that uſed to run at men, but 


5 
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ſmell ſhould be unwholeſome; it is enough, if it renders the enjoy- 


is a common nuſance; but perhaps if a tenant hath erected one with- 


A monſter ſhewn for money is a miſdemeanor. 2 Cha. Ca. 110. 
J. 34 C. 2. Harring and Walrond. It was a monſtrous child, that 
died, and was embalmed to be kept for ſhew; but was ordered by 


If a man has a dog that kills ſheep, that is not a public nuſance, 
but the owner of the dog (knowing thereof) is liable to an action; 
but if he is ignorant of ſuch quality, he ſhall not be puniſhed for this 


If a man has an unruly horſe in his ſtable, and leaves open the ſta- 
ble door, whereby the horſe gets forth and * doth miſchief, an action #P 220. 


P219, 


them in a town: and ſurely the trade of a brewer is as neceſſary as 


A perſon was indicted for making great noiſes in the night with 4 
ſpeaking trumpet, to the diſturbance of the neighbourhood: and it 
was held by the court to be a nuſance. T. 12 G. K. and Smith. 
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did not ſay that the defendant knew of this quality ; it was adjudged 
that an action did not lie, unlels it did appear that the maſter Vote 
of this quality. 2 Salk. 662. ER NY 

There is a difference between bcaſls that are fere nature, as lion 


and tygers, which a man muſt always keep up at his peril ;- and 


beaſts that are manſuetæ natura, and break through the tameneſs of 
their nature, ſuch as oxen and horſes. In the latter caſe, an action 
lies, if the owner has had notice of the quality of the beaſt; but in 
the former caſe, an action lies without ſuch notice. Ld. Rayy, 
1583. „ „ „ | | 

But after ſuch wild beaſts have eſcaped from their keeper, ſo as tg 


regain their natural liberty, in ſuch cafe, he that kept them before, 
| ſhall not anſwer for the damage they ſhall commit after he hath Jof 
them, and they have reſumed their wild nature. I Ventr. 295. 


A ma ſliſt, going in the ſtreet unmuzzled, from the ferocity of hiz 


nature being dangerous and cauſe of terror to his majeſty's {ubjedh, 


feemeth to be a common nuſance, and confequently the owner may 


| be indicted for ſuffering him to go at large. 


TT. How it may be removed. 


It ſeemeth to be certain, that any one may pull down or otheryil 
deſtroy a common nuſance, as a new gate, or even a new houle 


_ erected in a highway, or the like: for if one whoſe eſtate is or mi 
be prejudiced by a private nuſance actually erected, as a houſe hang: 
ing over his ground, or ſtopping his lights, may juſtify the entring 


into another's ground and pulling down and deſtroying ſuch a nuſance; 


whether it were erected before or ſince he came to the eſtate, it can- 


not but follow a fortiori, that any one may lawfully deſtroy a common 
nuſance: And as the law is now holden, it ſeems that in a plea, uf 


_ tiſying the removal of the nuſance, a man need not ſhew that he did 


as little damage as might be. 1 Haw. 199. - 
But although he may remove the nuſance, yet he cannot remone 


the materials, or convert them to his own uſe. Delt. c. 50. 


int. EN 9 * III. How puniſhed. | 


It is ſaid, that a common ſcold' is puniſhable (after conviction, upot 
indictment) by being placed, in a certain engine of correction called 


the trebucket or cucking ſtool. 1 Haz. 200. 


Note; cuck or guck in the Saxon tongue (according to lord Cott) 


ſignifieth to ſcold or brawl; taken from the bird cuckory or guekhau! 


and ing in that language ſignifieth water; becauſe a ſcolding womil 
was for her puniſhment ſouſed in the water. 3 Ius. 219. Tit 


common people in the northern parts of England, amongſt whom the 


reateſt remains of the ancient Saxon are to be found, pronounce} 
ducking lool; which perhaps may have ſprung from the Belgict a 
Teutonick ducken, to dive under water; from whence alſo probablf 
we denominate our duck the water towl:. or rather, it is more agree 
able to the analogy and progreſſion of languages, to Jr wy . 
e 6 wah fant 
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ſubſtantive duck is the original, and the verb made from thence; as 
much as to lay, that to duck is to do as that fowl does. 
And ſhe may be convicted, without ſetting forth the particulars in 

the indictment. 2 Haw. 227. 1 5 

Ss Nevertheleſs, the offence muſt be ſet forth with convenient cer- 
tainty; and the indiètment muſt conclude not only again the peace, 
tut to the common nuſance of divers of his maje/ly's li ge ſubiects. And 
in the caſe of K. and Margaret Cooper, H. 19 G. 2. She was con- 
yicted on an indictment, for being @ common and turbulent brawler, 
and ſower of diſcord among fl her quiet and honeſt neighbours, fo that 

e hath ſtirred, moved, and incited divers ſtriſes, controverſies, quar- 
reli, and diſputes, anne ſt his majeſiy's li ge people, againſ} the peace, 
&. It was moved in arreſt of judgment, that the charge was too 
general, and did not amount to being either a barrator or common 
(cold, which are the only inſtances in which a general charge will 
be ſufficient. It was likewiſe objected, that if the words did amount 
to a deſcription of a ſcold, yet it ſhould be laid to be to the common 
nutance of her neighbours, for every degree of ſcolding is not indict- 
able. And the court was of opinion, that the judgment ought to be 
arreſted on both exceptions; for none of the words here uſed are the 4 3 
* technical words; and it muſt be laid to be to the common nuſance. P 222. 
Str. 1246. N Ll Es: | 
There is no doubt, but that whoever is convicted of another nu- 
ſance, may be fined and impriſoned; and it is ſaid, that one con- 
i&ed of a nuſance done to the king's highway, may be commanded 
y the judgment to remove the nuſance at his own coſts: and it feem- 
th to be reafonable, that thoſe who are convicted of any other com- 

on nuſance, ſhould alſo have the like judgment. 1 Hau. 200% 
ir, 880. | = VVVVVVVVVV 03 ah be LI SEL 

And the defendant ſhall not be allowed to make any objections 
painſt the inditment, until he hath pleaded to it. Dalt. c. 66. 

And the court never admits a perſon convicted of a nuſance, toa 
mall fine, until proof is made of the nuſance being removed. Dalt. 
. 1 155 | TT JF. 

A maſter is indictable for a nuſance done by his ſervant. Ld. 
\aym. 264. ik | 1 5 

All common nuſances are indictable not only at the ſeſhons, but 
fo in the torn and leet. 2 Haw. 69. RES 
An att of general pardon only diſcharges the fine, but not the 


* 


batement of the nuſance. 2 Salt. 458. EEO 
There are many oflences by particular ſtatutes declared to be com- 
0a nuſances, which are treated of under their reſpeRtive titles. 


Vor. HI. Ap 2 General 


+ It ſeemeth to ſavour not much of gallantry. that our anceſtors ſup- 
led none but women could be guilty of this offence ; for the technical 
ords denoting the ſame, whilſt the proceedings were in Latin, were 
| of the feminine gender; as rixatrix, calumniagrix, communis pugna- 
x, communis pacis perturbatrix, and the like. 
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* General indictment for a nu ſance. 


Weſtmorland. ! HE purors for our lord the king pon their oath 

S _ preſent, that A. O. late 9 in the county 
of = yeoman, on the day of - in hy; year of the 
and on divers Ae days and times, as wel] before as 
a jerwards, with force and arms at in the ſaid county, (here 
{et forth the nuſance ;] ard the fame (nuſance) /o as aforeſaid done 


doth yet continue and ſuffer to remain; to the common nu/{ance of all ihe 


lieges and ſub; [ets of our aid lord. ihe Lg, to the evil example of all 


others in the: like caſe offending, and againſt the NT of our r ſaid lord 
the king, his crown and dignity. 
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H. he common forms oj f oaths. 
II. Ruakers oaths. 

1. Oaths of infidels. 


| Z. of oaths in general. 


I, ATH is a corruption of the Saxon word 


Oath. \ eoth. 3 Inſt. 165. 5 1 


2. It is called a corporal oath, becunle the per- 


Corporal oath. or. lays his hand upon ſome part of the ſeriptum 


when he takes it. 3 Int. 165. 
3. If the oath be taken on the common prayer 


Oath taken on book, which hath the epiſtles and goſpels, 1t- 


33 gooch enough, and perjury upon the ſtatute may be 
* ro OR 1 upon this oath. 2 Keb. 314. 

= 4. The words, So heip me God, in the comma 
S help me God. form of an cath, perhaps may have been firſt uſe! 
in the very ancient manner of trial by battel in thi 
kingdom, or at leaſt are delivered with a peculiar emphalis in that 


| folemni ty; wherein the appellee lays his right hand on the book, and 


with his leſt hand takes the appellant by the right, and ſwears to this 
elfet, Hear this, thou who callefi thyſelf John by the name of baptiſm 


| whom T hold by the hand, that falſly upon me thou haſt lied; and jd 
"this thou lioſt, that 1 who call myſelf Thomas by the name of "bapti 1 


did nt ſelon %%% murder thy father W. by name So help nt Gol, 
(and then he kiſſes the book and ſays) ot this I will defend 
againſt thee by my body, as this court Shall award. And ſo the appel 
lant is ſworn in like manner. 

[Where we may obſerve alſo the genuine 3 as it ſcen: 
eth, of the word /ze being eſteemed {till ſo great an affront above al 
bor s, as whenever it is pronounced, to caule an immediate allia 


and bloodfhed.}] 
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g. There hath been much doubt, how far juſ- = bs 
tices of the peace have power to adminiſter an oath. Power of admi- 
The ſtatute of the 15 G. 3. c. 39. hath in one in- wiſtring an 
ſtance aſcertained and declared their power; by oa. 
which it is enacted as follows: Whereas it is fre- 5 . 
quently neceſſary for juſtices of the peace to adminiſter oaths, where pe- 
nalties are to be levied, or * diſt reſſes to be made, in purſuance of as FP-22.4. 
of parliament, which they have no power to adminiſter, unleſs auto- | 
rized ſo to do by ſuch acts reſpectively; it is therefore enacted, that in 
all caſes," wheie any penalty is directed to be leried, or diſtreſs to be 
made, by any act of parliament now in force, or hereafter to be made, 
it ſhall be Jawful for any juſlice or juſiices, acting under the authority of 
ſuch acts reſpecttvely, to adminiſler an oath or oaths for the purpoſe of 
levying fuck penalties or making ſuch diftreſſless c 


- 


But except in the particular inftances here ſpecified, the matter 
remains as doubtful as it was before, or perhaps more doubtful, as 
it may induce an inquiry into other branches of the ofhce of a juftice 
of the peace, which poſſibly may be liable to the ſame objection. 
And there ſeems to be ſome ambiguity upon the face of the act it- 
ſelf. For there are-three different forms of expreſſion 1n acts of par- 
liament giving power to juſtices to levy penalties and make diſtreſſes: 
One is, where an act ſays generally, that ſuch an offence- ſhall be 
heard and determined by one or more juſtices, without expreſſing the 
particular mode of conviction: The ſecond is, where an act ſays, 
that the conviction ſhall be upon the oath of one or more witnels or 
witneles: And the third is, where the at. goes further and ſays - 
which oath ſuch- juſtice is hereby empowered to adminiſter. 35 
If it is the laſt of theſe only that the act refers to, it is certain there 
are numberpleſs inftances where convictions are required by acts of 
parliament to be made on the oaths of witneſles, which acts give no 
expreſs power to the juſtices to adminiſter ſuch oaths; and H upon 
the ſaid acts no oath, before this remedial act, could be admmi:- 
tred, they muſt neceſſarily be underſtood as having been hitherto nu- 
gatory, and the convictions thereupon merely void. The famous 
game act of the 5 Ann. g. 14. and many other game aCts confequent 
thereupon require the conviction to be upon oath, but do not ex- 
preſsly authorize the juſtices to adminiſter. the ſaid oath. So alſo, 
many penalties relating to the poor; to the woollen, linen, fuſtian, 
cotton, leather, iron, and other manufactures; to the wages of ſer- 
vants, labourers, and artificers; and even in the late dog act, where 
the penalties are very large; and on a yet later act, 13 G. 3- c. 63. relat- 
ing to the ſilk manufacture, where ſome of the penalties are not leſs 
than 30 l.—are directed to be recovered by the oaths of witneſſes, 
and yet the juſtices are not im powered by any of the acts eſpectively 
to adminiſter the ſaid oat aas. CVVT 
But be this as it may, it is evident that this remediab act doth * 227 
not extend to any caſe where an oath is not mentioned in the act, but 
where only a general power is given to the juſlices to take cognizance.; 
and it may be argued, that if where an oath is neceſſary, yet th- 
juſtices cannot proceed, unleſs authorized by the ſeveral acts reſpec- 
rely to adminiſter ſuch- oath, it follows a fortiori, that where no 
3 F755 e oath 
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_ cath is mentioned, there no oath can be by them adminiflered. And 
this is the caſe of all the ancient ſtatutes, ſo far down as the latter 
end of the reign of queen Elizabeth. For they only expreſs in gene- 

ral, that the juſtices ſhall have power to hear and determine 
ſhall inguire of ſuch and ſuch oflences————ſhall 7nquzre, hear and 
determine, by their diſcretions————lhall convict offenders by witneſs, 
confeſſion, or o:herwiſe. The ſtatute of the 43 El. c. 7. againſt hedge 
breaking and robbing of orchards, is the firſt Ratute that ſpecially 

requires the conviction to be upon oath: And in many ſubſequent 
ſtatutes, it is only expreſſed that the conviction thall be before tlie 
Juitices, without any mention of an oath at all. 
Beſides, there are many other acts to be done by juſtices of the 
peace, which have no relation to levying of penalties or making dil- 
trefles: And it may be argued from analogy, that if they have not 
power to adminiſter an oath in one caſe, they have not power to ad- 
3 miniſter it in another under the like circumſtances. As for inftance: 
Sometimes the penalty, after conviction, is not pecuniary, to be le- 
vied by diſtreſs; but corporal, by commitment to the houſe of cor- 
rection, or otherwiſe; and yet the aQts, authorizing and directing the 
proceedings, run in the very ſame ſtyle and form of words, only this 
act of the 15 G. 3. c. 39. heals the defect in one caſe, but leaves the 
matter open as to the reſt, and unleſs the circumſtances can be diſtin- 
guiſhed, may affect the office of a juſtice of the peace in a moſt cfi.n- 

tial and vital part; for to convict, and in conſequence thereof to im- 
Priſon an offender, without oath, or (which 1s the fame thing) by 
virtue of an oath which the juſtice hath ng power to adminiſter, ar- 
gues a very feeble gad im perfect juriſdiction, and fuch as no one, 
without being well adviſed, would readily chuſe to exerciſe. 
Indeed, veiy few of the oaths adminiſtered by juſtices of the peace 

4 have the aforetaid ſanctiqn of a ſpecial authority given by the ſeveral 
# ads to ſupport them. No act of parliameat gives a ſpecial power 
to adminiſter the oath of office to a guager in the exciſe, a commiſſioner 

Bo of fewers, or a ſheriff's bailiff; to a ſoldier inlifted in his majeſty's 
*P 226. * forces; to an out penſioner of Chelſea hoſpital, in order to receive 
his penſion; to a panper wanting relief; to a perſon apprehended a 

| 24 rogue and vagabond; to a landlord on the tenant's conyeying away 
8 his goods clandeſtinely; to a perſon robbed, in order to bring his 

= action againſt the hundred: All theſe, and many other ſuch like, ar 
= directed to be adminiſtered by the reſpective acts of parliament, 
TT which aQs nevertheleſs have no clauſe authorizing the juſtices to ad- 
Þþ miniſter the faid oaths. Nay, further than this, in matters of dally 
ww Practice, ſo far from an additicnal clauſe authorizing the adminth 
4 tring of an oath, there is no act of parliament now exiſting, that fe- 
. quires the juſtices to take any examination upon oath, either on the 
removal cf a paupcr to his ſettlement, or the filiation of a baſtard 
child before the two next juftices. So that the oaths, which upon 
thoſe occaſions are adminiſtred, are only of congruity, as ſuppoſed 
incident to, and neceſſarily annexed to the office of a juſtice of tat 
peace; and if they cannot be ſupported upon that foundation, It 5 
eaſy to conjecture what muſt be the conſequence, , 


— , ,⏑ 
= — OCD <> Fae 
5 


— e 


2 


e 1 


It may be worth while, in a few words to conſider, what hath 
been advanced by learned men upon this ſubject. It hath been urg- 
ed, that the very act of parliament which gives power to the juſtices 
to hear and determine, and the commiſſion of the peace conſequent 
thereupon, do, without more, give to the juſtices every thing neceſ- 
fary for the execution of that power; according to that ſaying of lord 
Coke upon another occaſion, that when the law granteth any thing, 
that alſo is granted, without which the thing itſelf cannot be. And 
ſo it ſeems to have been underſtood far upwards of two hun- 
dred years; for from the firſt inſtitution of the office, to the latter 
end of the reign of queen Elizabeth (as I obſerved before), the ſpe- 
| cial mode of conviction by oath is never mentioned. But then it is 
to be remarked, that during all that period, the juſtices were conſi- 
of procceding, as in other the king's courts of record. And it was - 
not until ſmaller matters, fuch as hedge breaking, ſervants wages, 
frequenting alehouſes, and ſuch like, were brought under the juriſ- 
dition of juſtices of the peace, that the adminiſtring of an oath be- 
came ſpecially directed. Theſe leſſer matters were thought too tri- 
fing to bring the country together about them; and therefore it was 
ordzined, that they ſhall he heard and determined by one or more 
juſtices out of ſeſſions, and without a jury. And hereby a * new * 
Lind of judicature being eſtabliſhed, it became neceſſary to limit and 
define the particular mode of proceeding; as that the juſtice ſhould 
have power to convidt by conſeſſion of the party, by view of the juſ- 
tice, or by examination of witneſſes, which examination at that time, 
no doubt, was underſtood to be upon oath, for they knew of no other 
Judicial examination. But for the greater preciſion, and to prevent 
any ſhadow of ambiguity, very many flatutes giving this ſummary 
juriſdiction in particular caſes, where an oath is required, have this 
additional clauſe—whick oath ſuch juſlice is hereby impowered to au- 
niniſler. Neyertbeleſs, there are ſo many ſtatutes of the like kind 
which do not obſerve this diſfinction, and others which never men- 
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tion any oath at all, that it ſeemeth difficult upon theſe. ꝓremiſſes to 
form any general concluſion. What hath been principally intended 
ſeems to have been, to ſpecify that the conviction in ſuch caſes ſhall 
bein a ſummary manner without the wp of a jury, and conſequent- 
© WF | that the juſtice in that reſpect is conftituted in the place both of 
„Judge and jury, and as ſuch muſt proceed after the courſe of the com- 
non law, when not directed otherwiſe by ſpecial words in the act 
of parliament. „ 1 nn EP 
i On the other hand, the authority of lord Cole is alledged in this 
e- natter againſt ſuch general power; who, in treating of the oath of 
he 


office to be taken, in purſuance of the ſtatute of the 13 Ed. 1. fl. 1. 

10 . 47. by the conſervators of the Humber, Ouſe, Trent, and other 

on ers, in relation to the taking of ſalmon, ſays, a new oath cannot 

al de impoſed upon any judge, commiſſianer, or any other ſubject, 

vc WY !thout authority of parliament, as here it was; but the giving of 

38 every oath muſt be warranted by act of | parliament, OT by the com- 
mon law time out of mind. 2 14ſt. 479.—But this dota not contra- 


dit 


0 
dict the former poſition, but rather confirms it, admitting the com- 
mon law as a rule for the giving of oaths. . 
The act of parliament of the 1 & 2 P. & M. c. 13. impowering 


the juſtices out of ſeſſions to take bail of perſons arreſted for felony, 


preſcribes that the juſtices ſhall take the examination of the priſoner, 


and the information of them that bring him, but doth not expreſs that 
the information ſhall be upon oath. Upon which, Mr. Lambard 
obſerves as follows: Becauſe (ſays he) Tome juſtices do uſe to take 


this information of the bringers upon their oaths, and ſome others do 
receive it without any oath at all, let us ſee what is wont to be {aid 
on either fide, that every man may the better underſtand what way 
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to incline and follow, They which take this information without 
any * oath ſay, that if the makers of this ſtatute had meant that an 
oath ſhould be taken, then would they have expreſſed ſo much; even 


as the ſtatutes for bankrupts, 34 H. 8. c. 4. and 13 El. c. 7. the ſta- 


tute of accountants, 5 R. 2. c. 13. the ſtatute of labourers, 2 H. ;, 


c. 4. and the ſtatute of chuſing knights of the parliament, 8 H. 6, 


c. 7. have done before > In all which, and ſome other ſtatutes, exa- 


mination upon oath is given by expreſs and plain words. But they 


on the contrary fide do ſtrongly defend their exacting an oath, by the 


example of the jultices of the higher courts; and do alledge, that 


whereas the ſtatute of the 5 H. 4. g. 48. did ordain, without any 


mention of an oath, that in action of debt upbn the arrearages of an 


account, the juſtices ſhould have power to examine the attornies 


and others, the juſtices of the bench do uſe in that caſe to miniſter 


an oath to the perſons examined. The like, they ſay, is daily done 


and practiſed in all the examinations of ſummoners, viewers, ſhe- 
riffs, clerks, and other officers, that do happen in the higher courts 
at Weſtminſter; and Mr. Brooke (Tit. Examination. 32.) is of opi- 
nion, that every examination 1s to be handled upon oath. And 
therefore belike (ſay they) the ſtatute of 2 Hd. 6. c. 13. giving power 
to the ordinary to examine a man for his perſonal tithe, excepteth an 


oath, as though otherwiſe he might have required it of him. Belides 


all this, they add for reaſon, that if theſe informers be examined on 
__ oath, then, altho' it ſhould happen them to die before the priſoner 


Hath his trial, yet may their information be given in evidence, a1 
matter of good credit; whereas otherwiſe, it would be of little ot 


no weight at all, and thereby offenders ſhould the more eaſily eſcape. 


And, he adds, to this latter opinion, I myſelf am ready to f uÞſcribe; 
as well becauſe I have heard fome judges of aſſize deliver their minds 


| accordingly, as alſo for that I have found by experience, that, with- 
out ſuch an oath, many informers will ſyeax coldly againſt a felon 


before the face of the judge, having perhaps fiiſt made their bargain 
with the offender or his friends, betore that the judge did hear of tie 
cauſe. Lamb. 213. SG TON 
Mr. Dalton, upon the ſame ſubject, ſays, The perſon accuſed 
Mall not be examined upon oath, for by the common law no man 
obliged to accuſe himſelf. But it ſeemeth convenient (he ſays), in 
caſes of felony eſpecially, that the information of the bringer © 


others, which the juſtices do take againſt the priſoner, be upon oatk 


Stheru iſe, upon the trial of the priſoner, ſuch information taken yl 


*. 


= 
— 


the juſtice ſhall not be read or delivered to the jury, nor given in 


tion of the lord chief juſtice Coke at Cambridge ſummer aſſiz es, upon 
the trial of a felon; for, ſaid he, in caſe of a treſpaſs, altho' it be 
only to the value of rwopence, no evidence ſhall be given to the jury 
but upon oath, much leſs where the life of a man is in queſtion. 
Dalt. Old Ed. c. 111 ee e 
And lord Hale, ſpeaking of the ſame ſtatute, is expreſs, that the 
information of the proſecutor or witneſſes ought to be upon oath, 
although the ſtatute doth not mention an oath ; which information 
upon oath, being ſworn on the trial to be truly taken by the juſtice 
or his clerk, may be given in evidence againſt the priſoner, if the wit- 
nefſes be dead or not able to travel. 1 H. H. 586. FE" $7 Jaw 8 


735, it Teemeth that this muſt be by examination of witneſſes; and 
tough the ſtatute doth not expreſsly ſet down that it ſhall be upon 
oath, yet it ſeemeth fit, that the juſtice do it upon oath: yea in all 
other cales, whereſoever any man is authorized to examine witneſſes, 
ſuch authority to examine ſhall be taken and conſtrued to be in 
{ach manner as the law will, which is only by oath. Dalt. Old Ed. 


Upon the whole, this difference of opinion, concerning the power | 


of juftices of the peace to adminiſter oaths in the ſeveral caſes that 
may happen, is a matter of moſt {erious conſideration; and there 
being by the. aforeſaid act of 15 G. 3. c. 39. a parliamentary declara- 
tion in one inſtance, which, ſo far as it goes, determines againſt a 
general power of the juſtices; and it being uncertain how far by parity 


evidence againſt the priſoner upon his trial. And ſo was the direg- * 


Finally, Mr. Dalton, in another place, ſpeaking of the caſe where 
one juſtice may punith offenders upon accuſation or prot generally, 
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of reaſon the like conſtruction may be extended to other inſtances; it 


is humbly ſubmitted, whether it might not be expedient to enact once 
for all, that in all caſes where by any act of parliament juſtices of 
the peace have cognizance, they ſhall have power to adminiſter 
an VVV 

6. Where an oath is adminiſtred by a perſon that 
bath lawful authority to tender the ſame, and it be Perjury. 
afterwards broken, yet if it be not in a judicial 4 


3 Inſt. 166. : 


lequently no perjury in law. 3 Int. 166. 
* 5, Every layman, above the age of 12 years, 
was anciently obliged to take the oath of allegiance Of the oath of _ 

at the tourn or leet, and it was a high contempt to allegiance. 
refuſe it. 1 Inſt: 68. _ 15 | 

But the clergy were not obliged to take the oath of allegiance till 
tie reformation, any further than doing homage to the king for the 
lands held of him in right of the church. 1 H. H. 71, 72. 


proceeding, it is no perjury, nor punithable by the common law. 


Therefore if one call another a perjures man, he may have an ac- 
tion on the caſe, becauſe it ſhall be intended to be contrary to his 
oath in a judicial proceeding; but for calling one a forſworn man, no 
action lies; becaule the forſwearing may be extrajudicial, and con- 


Lord 
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Lord Hale, ſpeaking of the ancient oath of allegiance, which con. 


| tinued above 600 years, ſays, that therein the prudence of the com- 
mon law is obſervable, that it was ſhort and plain, not intangled with 
'tong and intricate claules or declarations, but that the ſenſe of it was 
obvious to the moſt common underſtanding, and yet withal compre- 


henſive of the whole duty of a ſubjeet to his prince. 1 H. H. 63 
And from this the preſent form of the cath of allegiance hath not 
much varied. . | 1 e PE 


Of the oath of 8. The oath of ſupremacy came in, upon abo- 


ſupremacy. liſhing the papal authority at the reformation. 

. 9. The oath of abjuration came in after the re- 

Of the oath of volution; received ſome alterations in the fivit year 

ah juration. of queen Anne; and again in the firſt year of king 
RR George the firſt; and finally, in the fixth year of 

king George the third. . . 
Ferhaps it might be wiſhed, that it were made more applicable 

to lord Hale's rule, in being more ſhort and plain; there being in it 


ſeveral hard words, which probably many who take it do not well 


underſtand; and there being an act of parliament therein referred to, 


which perhaps not one in fifty who take it have conſulted. 


10. Two Juſtices may ſummon by writing under 


Summoning bluaand and ſeal, any perſon whom they ſhall ſuſpec 


perſons to take. to be dangerous or diſaffected to the governmem, 


the oaths. to appear before them, at a certain day and time 


therein to be appointed, to take the oaths of alle. 
glance, ſupremacy, and abjuration, and if ſuch perſon neglects of 
refuſes to appear, then on due proof made on oath of the ſum- 


mons having been ſerved on ſuch perſon, or left at his dwelling 


houfe, or uſual place of abode, with one of the family there, they 
ſhall certify the ſame to the next ſeſſions, there to be recorded by 
the clerk of the peace. And if ſuch perſon ſhall neglect or refuſe to 


appear and take the oaths at the ſaid ſeſhons (the name of ſuch per- 


ſon being publicly read at the firſt meeting of the ſaid ſeſſions), then 


ſuch perſon ſhall be eſteemed and adjudged a popiſh recuſant con- 


*P 231. 


vict: and the ſame ſhall be thence certified by the clerk of the peace 
into the chancery or king's bench, to be there recorded. 1 G. ft. 2. 
))) z to he, 0 

1 i hom they ſhall ſuſpe 7] It ſeemeth that a bare ſuſpicien is not 
ſufficient, but there ſhould be ſome good cauſe of ſuſpicion, and that 


the cauſe of ſuſpicion is traverſable. Read. Oath. 


| Refuſe — to take the oaths] A perſon cannot be ſaid to refuſe the 
oaths, unleſs they be read to him, or offered to be read. Read. 


. Oath... „ | 
IT. The common forms of caths. 
Oati, of alle- I. The oath of allegiance, by the 1 G. ft. 2 
gia nc. | - is 13. i | | 


1 A. B. do ſincerely promiſe and [wear, that T will be faithful, and 
bear trice allegiance to his mie king George: So help me God. | 


The 


„ 
2. The oath of ſupremacy, by the 1 C. V. 2. Oath of ſupre- 


c. 13. „ macy. 
I A B. do ſwear, that I do from my heart abhor, deteſt, and abjure, as 
impious and heretical, that damnable doctrine and poſition, that princes 
excommunicated or deprived Ly the pope, or any authority of the ſee of 
Rome, may br e or murdered by their ſubjects, or any other what- 
ſcever. And I do declare, that no foreign prince, perſon, prelate, ſtate, 
or potentate, hath, or ought to have, any juriſdiction, power, ſuperio- 
rity, pre-eminence or authority, eccle/iaſiical or ſpiritual, within this 
realm: So help me God. | | | | | 


3. The oath of abjuration, by the 6 G. 3. Oath of abju- 
c. 53. 1 ed © 

I A. B. do truly and ſincerely acknowledge, profeſs, teſtify, and de- 
clare in my conſcience, before God and the world, that our ſovereign 
lord king George is lawful and rightful king of this realm, and all other 
his majeſly's dominions thereunto belonging. And I do ſolemnly and 
fincerely declare, that I do believe in my conſcience, that not any of the 
deſcendants of the perſon who pretended to be prince of Wales during 
the life of the late king James the ſecond, and fince his deceaſe 
pretended to be, and took upon himſelf, the ſlyle and title of king of 
England, by the name of James the third, or of Scotland, by the name 
of James the eighth, or the ſiyle and title of king of Great Britain, hath 
any right or title whatſoever, to the crown of this realm, or any other 
the domintons thereunto belonging: And I do renounce, refuſe, and ab- 
ure any allegiance or obedience to any of them. Anu I do ſwear, that 
T will bear faith and true allegiance to his majeſty king George, and 
him will defend, to the ut maſt of my power, againſt all traiterous con- 
ſptractes and attempts whatſoever, which ſhall be made againſt his per- 
ſon, crown or dignity. And I will do my utmoſt endeavour to diſcloſe 
and make known to his majeſly, and his ſucceſſors, all treaſons and trai- 
terous conſpiracies which I ſhall know io be againſt him or any of them. 
And I do * faithfully Promiſe, to the utmoſt of my power, to. ſupport, 
maintain and defend the ſucceſſion of the crowh agatnſt the deſcendants 
of the ſaid James, and againſt all other perſons whatſoever ; regu 
ceſſon, by an ad, intitled, An act for the further limitation of the 
crown, and better ſecuring the rights and liberties- of the ſubject, is 
and flands limited to the princeſs Sophia, electoreſs and dutcheſs dowa- 
ger of Hanover, and the heirs of her body, being proteſiants. And all 
theſe things Ido plainly and ſincerely acknowledge and ſwear, according 
to wy expreſs words by me ſpoken, and according to the plain and com- 
mon ſenſe and underſlanding of the ſame words, without any equi voca- 
hon, mental evaſion, or Jr reſervation whatſoever. And I do make 
this recognition, acknowledgment, abjuration, renunciation, and pro- 
miſe, heartily, willingly, and truly, upon the true faith of a chriſitan : 
do help me God. „ 8 | 


*P232: 


Declaration 


4. The declaration againſt tranſubſtantiation; by againſt tranſub- 
. ſlantiation. 

1 A. B. do declare, that T do believe, that there is not any tranſub-- F 
Fantiation in the ſacrament cf the Lord's ſupper or in the elements of. 
bread and wine, at or after the conſecration thereof by any perſon 
whatſoever. | N 


Vor. III. 1 5. The 


tie 25 C. 2. . 2. /. 9. 
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Delaration $: The declaration againſt popery ; by the 30 C. 
againſi popery. 2/0. 2.c. 1. | ES IA 
A. B- to 2 and ſiacerely, in the preſence of God, profel, 
te/iify and declare, that I do believe, that in the fatty, of the Lord. 
ſapper there is not any tranſubſlantiation of the elements of bread an 
wine into the body and blood of Chriſt, at or «fter the conſecration there 
by any per ſon whatſoever ; And that the invocation, or adoration of tht 
zirgin Mary, or any other faint, and the ſacrifice of the maſs, as they 
ae now uſed in the church of Rome, are fuperſiitious and rdolatroy, 
And Ido ſolemnly in the preſence of God, profeſs, teſtify and declar, 
| That Ido make this declaration, and every part thereof; in the plu 
and ordinary ſenſe of the words read unto me, as they are commonly uj- 
aerſiood by Engliſh proteflants, without any evaſion, equivocation, or 
mental reſervation what/oever, and without any diſpenſation alreaiy 
granted me for this purpoſe by the pope, or any oi her autho! ily or per- 
fon whatſoever, and without any hope of any ſuch diſpenſation fi om any 
perſon or authority whatſoever, or without thinking that I am or can 
be acquitted before God or man, or abſolved of 1hts declaration, or a 
part thereof, although the pope, or any other perſon or perſons, or 
power whatſoever, ſhall diſpenſe with or annul the ſame, or declurt 
_ that it was wull or void from the beginning · g 


* P 33. 5 III. Qua bers oaths. 


I. In all caſes wherein by any act of parliament 
 Afirmation al- an oath ſhall be allowed or required, the ſolcmn 
lowed. affirmation of quakers ſhall be allowed inſtead of 
5 ſuch oath; and that, altho' no expreſs proviſion be 
made for that purpoſe in ſuch act. 22 G. 2. c. 46. And therefore 
ſuch proviſions, which are very frequent in acts of parliament, arr 

___ ſuperfluous. „„ | 1 
„ | 2. And if any perſon ſhall be lawfully convicted 
 Perjury incur- of wilful, falſe, and corrupt affirming or declaring 
red by falſe af= any matter or thing, which it ſworn in the uſual 
furmation. form would have amounted to wilful and corrupt 


85 perjury, he ſhall ſuffer as in caſes of perjury. 8 6. 
C6 . . „ . . f 5 


ENTS 3. But no quaker ſhall by virtue hereof be qua. 

Affirmation not lified or permitted to give evidence in any criminal 

. allowed in cs i- cauſe, or ſerve on any juries, or bear any oſhce Ol 

minal maiters. place of profit in the government. 7 & 8 J, 

Co 34. [+ 6. | | - 5 

In any criminal 3+ By which words it ſeemeth, that a quaker 

ſhall not have ſureties of the peace or good behaviour granted to 

him, or have a warrant to ſearch for ſtolen goods, or ſue the hun- 

dred for damages in cafe of robbery, and the like, upon his bare 

aw but that in all ſuch caſes, an oath is firft neceſſary to be 
made. | e 

Thus, Z. 4 G. 2. K. and ych. It was denied to read a quakers 

affirmation, on a motion ſor an information for a mifdem2anor- Str. 


372. | 
4 T. 76. 
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an attach ment for non-performance of an award, on the affirmation ' 
of a quaker; for though it be in a ſuit between party and party, yet 
it is a criminal proſecution within the proviſq of the ſtatute. Str. 


. 3 G. 2, Caſel, widow, againſt Bambridge and Corbet. In an 

appeal of murder, a quaker was called for a witneſs, and it was in- 
ited that this is a civil ſuit between party and party, and not ben: 
ween the king and the party, and therefore his affirmation ought to 

be taken: But Raymond Ch. J. ſaid, it was to this purpoſe a cri» * 

minal proceeding, and therefore he could not be a witneſs. Str. 


17 8 G. 3. K. and Gardner. The affirmation of a quaker was of- 
ſered, in exculpation of Mr. Gardner the defendant, upon ſhewing 
aule why an information ſhould not be exhibited againſt Mr. Garda 
ner for a miſdemeanor. The reading of this affirmation was objected * 
to. And the court held_clearly, , 1. That a quaker's affirmation ' 
could not be read in ſupport of a criminal charge. But, 2. They 
thought that an affirmation might be read in defence of a criminal FP a 34. 
charge, if the perſon charged was himſelf a quaker, in order to ex- ' 
olpute imſelf. 3. In this caſe of a collatęral evidence, in aſhfiance 
of the exculpation of another perſon, when the quaker himſelf was " 
not charged at all, they thought his affirmation ought not to be read. 
Ind accordingly it was withdrawn. Burrow, Mansfield. 1119. 

H. 16 G. 3. Aicheſon and Everits. On an action of debt on the 
fatute againſt bribery, a quaker's affirmation was objected againſt, 
becauſe bribery is a criminal offence, ſubjectin the offender not only 
o the penalty inflicted by the ſtatute, but allo puniſhable as an of- 
fence at common law. But by the court, in all cafes, where an ac- 
ion and an indiëtment both lie for the ſame act, as in atlault, im- 
priſonment, and the like, a quaker is admiſhble as a witneſs in the 
ation, though not on the indiftment. Cowper. 322. 
Or bear any office or place of profit in the government] F. 33 G. 2. 
and March. By an act of the 26 G. 2. c. 18. a certain oath is 
equired to be taken and ſubſcribed upon admiſſion to the freedom of 
the Turkey company. Jſaac Rogers, a quaker, had made and ſub- 
Icribed his ſolemn affirmation and deelgration to the effect of the 
bath. The queſtion was, whether this ought to be admitted inftead 
ohe oath. By the court, This is no office or place of profit in the 
government. This man's claim is nothing more, than td be admit- 
ted into a company of merchants trading to a particular part of the 
rorld. Even the remittances of public money for the uſe and ac- 
bunt of the government, given by his majeſty to quakers, though ' 
ne ſame may be very prefitable, yet ſuch appointment is no Mice or 
place in the government. Burrow, Mansfield. _— 7 3 

4. The quaker's ſolemn affirmation, inſtead of 8 | 


— 


a oath, as finally ſettl he 8 G. 6. 6. is as fol- : 

IA. B. do folemaly, ſincerely, and truly declare and affirm.” ' 

5. Inſtead of the oaths of allegiance and ſupre- „ee = v2, 
nacy, quakers ſhall be allowed to make the fol- # . — 
wg declaration of fidelity; by the 8 G. c. 6. 9 7 


a 4 * =” If * * 
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IJ A. B. do ſalemnly and ſincerely promiſe and declare, that I will h 
true 15, 4% to king George; and do ſolemnly, ſincerely and truly 
profeſs, teſlify and declare, that I do from my heart abhor, deteſi, and 
renounce, as impious and heretical, that wicked doctrine and poſition, 
that princes excommunicated or deprived. by the pope, or any authority 

of the 6 of Rome, may be depoſed or murdered by their ſubjecFs, or 
4D any other whatſoever, And I do declare, that no foreign prince, perſon, 
P 225 » * prelate, ſlate, or potentate, hath or ought to have any power, juriſ- 
diciton, ſuperiority, pre-eminence, or authority, ecclefiaſiical or ſpiri. 
tual, within this realm. | 5 
T 1 : 6. By the ſame act of the 8 G. c. 6. Quaker 
Abjuration. were allowed ta take the effect of the abjuration 
. oath according to the form therein preſcribed, 
After the death of the perſon pretending to be king of Eagland by the 
name of James the third, it became neceſſary to alter the form of the 
abjuration oath, Accordingly by the 6 G. 3. c. 53- a new form of 
abjuration oath is preſcribed. But neither by that act, nor any 
other, is any proviſion made, for altering the quakers affirmation or 
declaration conformable thereunto, It ſeemeth that the form thereof 


ought to be thus: ö . . 
25 ? A. B. do ſolemnly, fincerely, and truly acknowledge, profeſs, teſli- 
H, and declare, that king George is lawful and rightful king of this 
realm, and of all other his dominions aud countries thereunto belong: 
ing; and 1 do ſolem ly aud ſincerely declare, that I do believe, that not 
any of the deſcendants of the perſon who pretcuded to be prince of Wales 
dung the life of the late king James the ſecond, and ſince his deceuſe 
pretended to be, au took upon himſelf the ſtyle and title of ting of Eng- 
land, bythe name of James the third, or of Scotland, by the name of 
James the eighth, or the ſiyle and title of king of Great Britain, h 
any right or title whatfoeuer to the crown of this realm, or any other 
the domintons thereunto belonging; and I do renounce and refuſe any at 
legiauce or obedience to any of them. A nd Ido ſolemnly promiſe, that 
IJ will be true and faithful, and bear true allegiance to king George, 
and to him will be faithful, againſ} all treacherous conſpiractes and al. 
tempts whatſoever, which ſnall be made againſt his perſon, crown or 
dignity, And I will do my beſt endeavour to diſcloſe and make hnown 
10 king George, and his ſucceſſors, all treaſons and tratterous. conſpire 
cies, which [tall know io be agatnſi him, or any of them. And T wiil 
be true and faithful to the ſucceſſion of the crown againſt the deſcendants 
of the ſaid James, and againſt all other perſons what(cever, as thi 
fame is and ſſands ſettled hy an act, intilled, An act declaring the rights 
and liberties of the ſubject, and ſettling the ſucceſſion of the crow, 
to the late queen Anne, and the heirs of her body, being proteſiants; and 
as the ſame, by one other act intitled An act for the further limitation 
of the crown, and better ſecuring the rights and liberties of the ſub 
ject, is and lands ſeitled and gutailed, after the deceaſe of the ſaid li 
gueen; and for ay of i ue of the ſail late queen, to {hz late princis 


Sophia, eledtoreſs and dutcheſs dowager of Hanover, and the firs 1 
her body, being proteftants.” And. all theſe things J do plainly and fi. 
cerely acknowledge, promiſe, aud declare, according ta theſe exp, 
orda by me ſpoken, & and according to the plain and common ſenſe aud 
2 Ts | 0) oy on under rand” 


OFFICE. 


underſtanding of the ſame words, without any equivocation; nentel eva -- 
fion, or ſecret reſervation whatſoever : And I do make this recognition, 
ucknowledgement, nnn. and ꝓromiſe, heartily, whllingiy, and 
truly. 


7. The quakers profeſſion of their belief; by the Profe, on 0 of 
1 V. c. 18. _ belief. 


IA. B. profeſs faith in God the Father, and in Jeſus Chriſt his 


elernal Son, the true God, and in the Holy Spirit, one God bleſſed for 
ever more : and do acknowledge the holy ſcriptures EY the old aud "mew 


teflamgnt to be LEA by divine inſpiration. 


IV. Oanths of infidels. 


1. Af Jew: is to be ſworn on the old teſtament, 5 


. 
« 


and perjury upon the ſtatute may be alſigned — Jews. i 82 : 


this oath. 2 Keb. 314. 
H. 2 G. 2. Cane Serra and Mane z. Upon error in debt upon 


a bond, the bail being both Jews were ſuffered ta put on their hats 


while they took the oath. Str. 821. 
When Jews take the oath of abjuration, the words [on the true 
ee of 4 chriſtian] ſhall be omitted. 10 G. c. 4. . 18. 
At the council, Dec. 9, 1738. Prefent the 
Gs chief juſtices On a complaint of Jacob Heathens. 
Faching againſt general Sabine, as governor of G7- 


braltar, Alderaman Ben Monſo, a Moor, was produced as 2 witneſs, 45 


and ſworn upon the Koran. Str. 1104. 


So in the caſe of Omichund againſt Barker, E. 18 G. 2. In the court 


of chancery, the depoſitions of ſeveral perſons who were heathens of 
the Gentoy religion, ſworn after their 'own country manner, were 


admitted to be read, 2 Eq. Caf. Abr. 397. 1 Ath. 21. 


Of ce. 


And concerning the offences af profane curſing and ſwearing, ſee | 


le Sweartnge | 


„e 
J. Concerning the qualification for offices in . 


II. Concerning the qualification for offices in general. 
II. Duty on the perquiſites of offices. | 


J. Quali feations for of ces in corporations. 


O perſon ſhall be placed, elected, or cho= ' 
ſen, to anꝝ office or place of mayor, alder- To receive the 


man, recorder, bailiff, town clerk, common coun-' facrament, and 


ci! man, or other office of magiſtracy, place, or 


taks the oaths. 
iſt, or r other: cons: 2 to the Bovern- 


Concerning the taking of aaths for qualifying for offices, ſee aue 
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ment 
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ment of cities, corpotiticns, boroughs, cinque por ts, and Other 
port towns, who ſhall not have received the ſacrament of the Lord's 

ſupper according to the rites of the church of Exgland, within one 
year next before ſuch election: And every perſon ſo placed or elect- 
ed, ſhall take the oaths of allegiance and ſupremaey, at the ſame 
time that the oath of office is taken; which ſhall be adminiſtred by 
thoſe, who by charter or ulage adminiſter the oath of office; and in 
default of ſuch, by two juſtices of the corporation, if there be any 


meh; or otherwiſe by two Juſtices of the county. And in default 


thereof every ſuch election and placing ſhall be void. 13 C. 2. ft. 2, 


5 G. c. 6. / 1, 2. 
8 it hath been adjudged to be no excuſe, that the oaths were not 
tendred. 1 Haw. 10. 
Vet notwithſtanding that the wk af this act of the 13 C. 2. (and 


alſo of the 25 C. 2. hereafter following) are ſo very ſtrong as to make 


the officer's election void to all intents and purpoſes, yet it hath been 


ſtrongly holden, that the acts of a perſon under ſuch a diſability, be- 
ing inſtated in ſuch an office, and executing the ſame without any 


objection to his authority, may be valid as to ſtrangers; for other- 


_ wiſe not only thoſe who no way infringe this law, but even thoſe 
| whoſe benefit is intended to be advanced by it, might be ſufferers for 


one another's fault, to which they are no Way privy ; and one chaſm 
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in a corporation, happening through the default of one head officer, 
would perpetually vacate the acts of ail others, whole authority, in 
reſpect of their admithon into their cilices, or otherwiſe, may de- 


pend on his. 1 Hew. 8 | 
2. Which ſaid juſtices FER mentioned ſhall 
Entring Re: cauſe memorandums to be made of ſuch oaths taken 


fame. before them, and delivered once a year to the town 


- _ clerk, or other regiſter or clerk, who thall aner 


the ſame i in their books. 13 C. 2. J. 2. g 1. 


3. But no ſuch office ſhall be void on account of 
Limitation of not having received the ſacrament, unleſs the per- 


actions. ſon ſhall be removed in ſix months, or unleſs pro- 


ſecution ſhall be commenced in ſix months, and 


carried on without wilful delay. 5 G. c. 6. / 3. 


And if there be no ſuch removal, or prôſecution within the ſaid 
time limited; the election ſtands Sone and becomes abſolute, 


| 5 Burrow, ohne 1018. Crawford . and Powell, T. 33 & 34 


. 
4. And generally chere is a tn of. indemnifi- | 
x des clauſe cation in ſome act in almoit every ſeſſion of parlia- 
bf edemniſica- ment, 2 ided they quality on or Wewer a time in 
3 ſuch a t limited. 


TT. Qualification for offices in general. 


Receiving the 1. Every perſon who ſhall be 1 into any 


lacramemt. and office civil or military, or ſhall receive any pay by 


Jubſeribing th; reaſon of any patent or grant from the king, or ſhall 


eclaration, have any cummand or place of truſt in W or. 
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in the navy, or. ſhall have any ſervice or employment in the ki 
houſhold, ſhall, within three months after his admiſſion, receive the 
ſacrament of the Lord' s ſupper according to the ufage of the church 
of England | in ſome public church on the Lord's day, immediately 
after divine ſervice and ſermon: And in the court where he takes the 
daths as hereafter mentioned, which ſhall be within fix months after 
his admiſhon) he {hall firſt deliver a certificate (A) of ſuch his receiv 
ing the ſacrament, under the hands of the miniſter and churchwar- 
dens, and ſhall then make proof of the truth thereof'by two wit- 
neſſes on oath. And they ſhall alſo, when they take the ſaid oaths, + © © *© 
make and ſubſcribe the 3 againſt tranſubſtantiation. All 
which ſhall be inquired of, and put upon record in the reſpective 
courts. 25 C. 2. c. 2. .. 2, 3, 9 . 
Any offece civil or alan. "This ſeemeth enidiady. not to extend 
to eccleſiaſtical offices. As it a clergyman be inftituted to a benefice, 
although he muſt take the oaths as other perſons qualifying for of- 
fices, yet he is not required to make proof of his having received the 
ſacrament: But if he is admitted into a civil office, as for inſtance, 
the office of a juſtice of the peace, he muſt then prove that he hath 1 
received the ſacrament; for the court in that reſpect conſiders him, & P 2 39. 
not in his capacity of a clergyman, but merely as a civil officer. , _ : 
Alſo, by the words of the ſtatute, the ſame ſhall not extend to the 
office of any high conſlable, petty conflable, tithingman, headborough, . 
overſeer of the poor, churchwarden, ſurveyor of. the highways; or any 
like inferior civil office, or to any office of forefler, or keeper of any 
park, chaſe, warren, or game, or of baili if of any manor or lands, or 
to any like private offices. f. 17 
2. Every perſon who ſhall be admitted i into any 
office civil or military; or ſhall receive any pay by 7, ubins the 
reaſon of any patent or grant from the king; or ſhall oaths. 
have any command or place of truſt in Exgland, or 
in the navy; or ſhall have any fervice or employment! in the king” 8 
houſhold; all eccleſiaſtical perſons; heads and members of colleges, 
being of the foundation, or baving any exhibition, of eighteen years 
of age; and all perſons teaching pupils; ſchoolmaſters and uſhers; 
preachers and teachers of ſeparate congregations; high conſtables, 
and practiſers of the law, ſhall, within ſix kalendar months after 
ſuch admiſſion, take and ſubſcribe the oaths of allegiance, ſuprema- 
cy and abjuration, in one of the courts at Weſiminſler, or at the ge- 
neral or quarter ſeſſions of the place where he ſhall be or reſide, be- 
tween the hours of nine and twelve in the forenoon, and no other ; 
and during the time of taking thereof, all proceedings-in the faid 
court ſhall ceaſe. 1 G. fl. 2. c. 13. 7 2. 2 G. 2. c. 31. 3, 4 
9 G. 2. c. 26. . 3. 25 C. 2. c. 2. .. 2. 
But this ſhall not extend to the office of ihne i headborough, 
overſcer of the poor, churehwarden, ſurveyor of the highways, or 
ay like inferior civil office, or to any office of foreſter, or keeper of 
zy park, chaſe, warren, or game, or of bailiff of 72 manor or 
lands, or to any like private offices. 1 G. /. 2. c. 13. 
Which exception is the ſame with that in the 25 C. 2. fare only, 
Lat high OP Y and petty  conflables by name are here omitted. 


Petty 
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Patty conſtables nevertheleſs ſeem to be excepted, as holding a !ije 
inferr civil office with the tithingman or headborough : But high con- 
tables are expreſsly inſerted amongſt the other officers required to 
take the oaths; although they are exempted by the former act, from 


being required to produce a certificate of their having received the 


facrametit, and from ſubſcribing the declaration againſt tranſubſtan- 
tiation. VVV 

3. And the court fhall inroll ſuch perſons names, 
Inrolling and with the day and time of taking the oaths, and mak- 


fee. ing the * declaration, in rolls kept for that purpoſe 


55 only; which ſhall be hung up in ſome publie place 
of ſuch court during the whole time of its ſitting, to be ſeen without 


fee. 25 C. 2. c. 2. ſ. 6. 
And the clerk of the peace ſhall have no more than 28. for the 


entry. 1 C. „f. 2. c. 13. f. 9. | 


LS 


But no ſeaman or ſoldier, under the degree of a commiſſion or war- 


rant officer, ſhall pay any fee for taking the oaths. 1 G. ft. 2. c. 13. 


4. Every perſon making default herein, ſhall be 
Penalty of exe- incapable to hold his office; and if he ſhall execute 
cuting the office his office, after the ſaid times are expired, he ſhall, 


 wngqualifed. upon conviction, be diſabled to ſue in any action, 


5 or to be guardian, or executor, or adminiſtrator, 
or capable of any legacy or deed of gift, or to bear any office, or vote 
at an election for members of parliament, and ſhall forfeit 5001. to 
him Tu ſhall ſue for the ſame. 25 C.2.c.2.f. 4, 5. 16. /. 2. 
Co 1% {- 8s: | Ty | ORR I | 5 
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Exception of 5. But perſons beyond the ſeas, ſhall not be diſ- 
perſons beyond abled, if they ſhall qualify within ſix months after 
ſeas. their return. 9 G. 2. c. 26. f. 4. 2” 

on 6. Alfo no married woman, or perſon under 18 
 Feme covert: years of age, or non compos mentis, ſhall forfeit their 
Infant. Non office (other than ſuch married woman during the 
compos. life of her huſband only) if they take the oaths, and 


do the other things required, within four months 


| reſpeRtively, after the death of the huſband, coming to the age of 18 
years, and becoming of ſound mind. 25 C. 2. c. 2. f. 13. 


place is not filled up. 


T. Likewiſe, by ſome act in almoſt every ſeſſion 
General clauſe of parliament, perſons who have omitted to qualify 
of indemnifica= themſelves in due time, are indemnified, provided 
tion. they qualify within a time in ſuch act limited, and 
provided judgment hath not been given againſt 
them for the penalty incurred by their neglect, and provided their 


| - 8. Alfo, any perſon forfeiting his office may take 

roy " 1 a new grant thereof, on his taking the oaths, and 

fied may take conforming ; provided it be not filled up before. 
. G. /t. 2. c. 13. /. 14. „ 


Perſons diſgua- 9. In the univerlities, where perſons ſhall not 


liſied in the ν,Maw take the oaths, or ſhall not produce A certificate 


ver ſi ties. thereof, to be regiſtered in their proper college, ay 
5 other 


0 F eK. 


others be not elefted in their places within 12 tenths, the king (hall 
zppoint and nominate. 1 G. J. Ae. Ff ae 
10. Perſons refuſing the oaths, having any office Offres M inli- 
of inhefitance, may appoint a deputy, fo as fuch ritaxce- muy be *Þ . 
deputy be * approved by the king under his privy evecuted hy de- T 241. 
ſignet. 1 . fl. 2. c. 13. f. 18. Eg __— 
Note, The forms of the aboveſaid oaths and declarations, ate in- 
ſerted in the title Oaths. 1 e FS. 149 


ITT. Duty oh the perqn/ites of offices. | 


I. By the 31 G. 2. c. 22. altered and explained | 
by the 32 G. 2. c. 33. there are certain duties laid Daty on the 
upon offices and penſions; and fo much of the ſa- perguifttes of 
laries of ſach offices, as arifeth from perquthtes, is Mees. | 
directed to be under the management of the com- 5 
miſſioners of the land tax. 5 
2. By perqui/ites are meant ſuch profits of offices | 
and employments, as ariſe from fees eſtabliſhed by Perqua/ites, 
cuſtom or authority, and payable either by the mat. 
crown, or the ſubjects, in cohfideration of bufinels — = 
* in the courſe of executing ſach offices and employments. 32 
7 FF 
3. And 0 be paid yearly, over and above por 88 
all other duties, 18. for every 208. of the yearly General duty on 
value of all ſalaries, fees and perquiſites, incident Mies and prn- 
unto or received for or in reſpeët of all offices and ons. 
employments of profit in Great Brd!ain, and the ls 
like ſum of 18. for every 208. of all penſions and other gratuities 
payable out of any revenue belonging to his majeſty in Great Britain, 
exceeding the value of 1001. a year. 31 G. 2. c. 22. þ, 1. S 
And a deduQtion ſhall be made thereof in the exchequer; or if 
paid by any perſon, and not out of the exchequer, then the ſame 
pal be paid by ſuch perſon into the exehequer. 31 6. 2. c. 22. 
„ 2 0 \ 


J 


» F 


4. But where the profits of ſuch offices ſhall ariſe, | a 5 
in the whole or in part, from perquiſites due and So much thereof 
payable in the courſe of office, and not from ſala- as relates io 
nes, fees, and wages paid by the crown; the ſame ont we Sons to be 
ſnall be under the management of the commiſhon- under the ma- 
ers of the land tax, who ſhall aſcertain, according nagement of the | 
to the valuation of ſuch offices to the land tax, or commiſſioners hs 
otherwiſe according to their beſt judgment, the ſum of the land tax. 
total of the perquiſtes ariſing from ſuch office, diſ- | 
inet from the ſalary, fees, and wages thereof. 31 G. 2. c. 22. // 3. 
0... 32G.2.c- 3 5 1 

5. In order whereunto the commiſhoners ſhall _ 8 
met at the moſt common places of meeting, yeatly Manner of lay- 
en or before Fry 3, and afterwards as often as ſhall ing the a . 
de ncceſlary; and may ſubdivide; and any two or ment. 
Muc of them, at ſuch general meeting, or within 

1 


Ver, Ul, Cc eig 


. 


, eight days afier, mall ſet down in writing, in a rate to be by them 
prepared for that purpoſe, the amount of the faid duty of 15, in 
*P 242; the pound; to * be paid by all officers, their clerks or agents, exer- 
ciling any of the ſaid employments, the ſalary, wages, fees, and 
3 whercot excced the value of . a year. 31 G. 2. 

c. 22. /. 6 

and for the better aſcertaining thereof, the receiver to be appoint. 
ed by his majeſty for theſe duties ſhall tranſmit to the commiſſioners 
of the land tax in every diſtrict where any office is to be aſſeſſed, an 
account of all ſuch offices whereof the ſalari ies, fees, and wages do 
not exceed lool. a year; and if the commiſſioners ſhall find that the 
perquiſites ariſing from ſuch office, together with the ſalary, fee, 
and wages thereof as certified by the receiver, do exceed together the 
amount of 100 l. a year, they ſhall alleſs ſuch office, and cauſe the 

duty of 18- a pound to be levied and collected chereon. 32 G. 2. 
F 
8 any perſon Thall have two or more offices in any part of 
61 eat Britain, the falary and perquilites whereof together exceed 
1001. a year ; {ach perſon ſhall pay 18. in the pound for the profits 
of ſuch Oflices, notwithſtanding the ſalary and perquiſites of no one 
of the ſaid offices is of the value of 100 J. a years 3 G. 2. c, 22 
«43 
1 And deputies ſhall be liable to pay for their principals, and dedud 
the lame out of the profits of their office. /. 27 | 
6. Provided, that nothing herein ſhall extend to 
Hen piii, the pay of commiſſion or non-commilſion officers or 
Private men ſerving in the navy or army. /. 24. 
Nor to the pay of any military officers, ſerving on the ftaff, or be- 
longing to any of his majeſty's garriſons, regiments, troops, compa- 
nies, Chelſea Hoſpital, or the Es: of the army. 32 G. 2. c. 33 

11. 

Nor to ſuch condone” or gratuities as tlie king ſhall declare in the 
warrant directing the payment thereof, to be intended as charitable 
donations. 32 C. 2. c. 33+ |. 10. 

Nor to any penſion, annuity, rent, or ſum charged upon the re 
venue by any of the king's predeceflors, or by act of parliament, 
granted to any perſon in fee or fee tail, or till redeemed by payment 
of any ſum mentioned in any grant or act of parliament. /. 12. 

Nor thall any thing in the ſaid act of the 52, G. 2. extend to charge 
any olhices or employ ments in either of the tw o univerſities, with the 
duty by the ſaid act of 32 G. 2. impoſed. 7. 13. 


of 2 243. 17. And the ſaid commiſſioners, or any three ol 
Signing ihe of- them, ſhall within the time above limited ſign and 
fel: ment. © , ſeal two duplicates of the ſaid rates, and caute on 


of them to be delivered to the colle$or of the land 
tax for each place rel peélivcly, or to ſuch other two honeſt and fe- 
ſponſible perſons as they ſhall at their diſcretion appoint to be cor 
leQors thereof, with warrant to collect. 31 G. 2. c. 22. / 6. 
EOS 8. Perſons thinking themſelves aggrieved by be- 
Appeal. ing overrated, may appeal to the barons of the ex 
. chequer; and the faid barons, or one of them, be 


OF F C8 


hear and determine all ſuch appeals, on or before the laſt 8 of Mi- 

chaelmas term yearly.—Pertons charged may inf pe&t the rates in the 
day time; without fee. 

to a collector. 31 G. 2. c. 22. 

And if any diſpute ſhall ariſe, e the ſees, ſalary, or wages 
of any office or employment, or whether any penſion or gratuity, be 


chargeable, or touching the ſum which ought to be ſtopped and de- 
ducted thereout ; the ſame ſhall be heard by | the barons of the exche- 


quer, on complaint or repreſentation laid in writing before them 
either by the party grieved, or by the receiver, And the complainant 
ſhall give a copy of his eomplaiat to the perſon againſt whom the 
ſame is made, within ten. days after it ſhall have been lodged with 
the barons; and they thall hear and determine ſuch diſpute in a ſum- 
mary way, and their determination ſhall be final. 33 G. 2. c. 33. 
3, 4. | 
/ 9. The commiſſioners ſhall cauſe to be delivered 
a duplicate in parchment, under their hands and Dieplivates' 1% 


ſeals, containing the whole ſum rated within eaeh be tranſmitied. Z 


pariſh or place to the ſaid receiver; and another; 


into the remembrancer's office in the exchequer; on or before the 


—Notice 1 appeal, to be Sven in wrong 


firſt day of Hilary term, or within 20 gays after (all 3 being 8 


firſt determined). 31 G. 2. c. 22. f. 6. 

10. And the faid duty ſhall be collected ns here 
it is not herein otherwiſe directed) in all reſpects as Collefling 
* land tax for the year 1758. 31 OTE M 


"Andi in all | cafes where any fees, U wages, or other allows 


ances or profits on any office, ſhall be payable at the receipt of the 
exchequer, or by the cofferer of his majeſty's houſhold, or out of 
any other public office, or by any of his majeſty's receivers or pay- 
maſters; the duty: in caſe of non- payments: may be ſtopped there. 


J. 26. £.1617%8 

11, And the payment of the { ſaid ſums collefted + * 
ſhall be paid to therreceiver, in the courſe of the Colleflar paying 
quarter wherein the ſame ſhall have beer dedu&t- to the recei rer. 
ed; who ſhall give * receipts for the ſamie. 31 18 8 

2. c. 22. . 12. 32 E. 2. v. 33. / 1. \ pt 


12. And the receiver thall, within the next quar- Recei ver Seung ; 


er, pa) os lame | into the eren. 32 G. 2. into the exche- 
A Form of the certificate above mentioned. 
'E the be Now ad of the pari in 
the county of 
—— day 0 
” 


of ——— in the count * of 


in the wear of our Lord 
aforeſaid, immediately after divine ſervice and ſermon, J. B. 


Ving our hands the day and yr every wi Uten. 
FS, A. B. Miniſter. 

„ : 8 2 Church- 

bY > A EK F. 5 W ardens. 


do hereby certiſy, that on * the 
in the pariſi church 


Pp 244: 


gentleman, did receive the facrament EN | 


2 the Lord's ſupper, according to the uſage of the church of Hagland. 


whereof has been brought in queſtion before 1 Fanyary 1788. But 
par made ſhall not be ayoided on accoun of the title-deeds nog 


Pardon, what. I king either before the attainder, ftentence, or 


puniſh ment, execution, right, title, debt, or duty, temporal ot 
eccleſiaſtical. 3 Inft- 233. 3 


may be charged with the penalty of przmunire, riots, routs, offences, 


Which can by the king be pardened, and which Were done ar incu 
violating the privileges of ambaſſadors; murders; petty treaſons; 


offences in the navy. or army; burglary; ſacrilege; robbexy z {ocamy; 


„ Ma D-ngh- oo 6 
*P 245. 
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5 Orchards. See No. 
Overſeers of the poor. See Poqr. 
Outlawry. See Proceſs. 
Pamphlets, See News-papers, Stamps. 
Paper. See Boothe 
Papiſts. See Popery. 
Parchment. See Kamps. 


— — — —— 


PAPISEYTS 


Y 28 G. 3. c. 4), farther time is given for enrolling deeds and 
PF wills of papiſts made figee the 2gth September 1717, until if 
September 1183. But this ſhall not extend to deeds, Sc. tlie validity 


axing been enrolled, 


a Sd WAN 
I. A Pardon is a work of mercy, whereby the 


conviction, or after, forgiveth any crime, offence, 


5 2. Pardans are either general or ſpecial : General, 
General par- are by att of parhament; of which, if they are 

Ws Without exceptions, the court muſt take notice 
Hes ex officio; but if there are exceptions therein, the 
party muſt aver that he is none of the perſons excepted. 311i. 
Ry the act of 20 G. 2. . 52. far the king's general pardon; all 
perſons are pardoned and diſcharged hom all treafons, miſpriſions 
of treaſons, felonies, treaſonable and ſeditious words and libels, 
leaſing making, miſpriſions of felony, offences whereby any perſon 


contempts, treſpaſſes, entries, wrongs, deceits, mi{{emeanors, for- 
feitures, penalties, ſums of money, pains of death, pains corporal, 
and pains pecuniary, and generally from all other thipgs, cauſes, 
quarrels, {uits, judgments, and executions not by this g& excepted, 


Ted before Fune 15, 16474, —Kxcepted, perſons. in the ſervice of the 
pretender, or of Trance or ꝗ pain; forging the king's ſeal; coining; 


poiſonings; burning of houſes, corn, hay, ſtraw, . wopd.; ſhooting 
at any perſon; ſending threatning letters; pixacy; deftroying thipss 


puggery ; rape; perjury; lubornation; torgery ; felony in caſes ol 
> „ bankrupte n 
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bankruptcy ; deſtroying banks of rivers and ſea banks; firing eoal 


pits; offences againſt the excite, cuſtoms, land tax, poſt office, ſtamp 
duties, duty on houſes and windows, wool, importing or exporting 
gods; offences concerning highways or bridges; imbeziling goods, 


aud warlike ſtores of the crown; titles of quare impedit; inceſt x 


mony ; dilapidations; firſt fruits; tenths; money due to the king 
from public officers on account; perſons tranſported,; offences by 
papiſts; contempts in caſes tor non-performance of awards, or non- 
payment of coſts; contempts in eceleſiatical courts, in cauſes com- 
wenced for matters of right only, and not for correction; contempts 
in courts of admiralty proceeding civilly, and not criminally ; and 
excepted, ſeveral perſons by name. Ba. 1 
And the like, for the moſt part, hath been enacted by former ſta- 
tutcs of general paxdon, 3 „ 55 
3. Special pardons, are either of courſe, WAN tees 
perſons convicted of mauſlaughter, or ſe defendendo, Special pardon. 
and by divers ſtatutes to thoſe who ſhall diſcover * 


their accomplices in ſeveral felonies; or, of grace, which are by the 
kjog's charter, gf which the court cannot take notice ex Mcio, but 


they muſt be pleaded. 3 1. 233. 
4. By the 27 Ed. 3. c. 2. In every charter of the 


pardon of felony, the ſuggeſtion, and the name of Par 5 
lim that maketh the ſuggeſtion, ſhall be com- iu the fuggef- 


2 and if it be found untrue, the chaiter ſhall tion. 
e diſallowed. is 


of pardon ſhall he allowed tor murder, treaſon, or | 
1ape, unleſs the offence be ſpecified therein. _ ty the offence. 


Lord Cote ſays, the intention of this act was not, that the king 


ſhould grant a pardon of murder by exprels name in the charter, but 
becauſe the whole parliament canceived that he would never pardon 
murder by ſpecial name, And he fa 
don of murder by any king of England, by expreſs name. 2 [xfe. 


6. The king cannot. pardon an offence before it is The bing cannot _ 


committed; but ſuch pardon is void. 2 Haz. po 2 - 450 ; 
38g. NT rs | fence before it is 


5 5 3 5 1 com milted. 

7- As the releaſe of the party will not bar an in 
dictment at the ſuit of the king; ſo neither will a Cannot pardon 
pardon by the king be any bar to an appeal at the an appeal. 
luit of the party. aMaw 392, ' 

8. And in ſome caſes even where the king is ſole 
party, ſome things there are which he cannot par- Cannot ftardon 
don; as for example, for all common nufances, as a nuſance. 
for not repairing of bridges ar highways, the ſuit 4 
(tor avaiding multi plicity of ſuits) is given to the king only, for re- 
dreſs and reformatian thereof; but tne king cannot pardon or dif- 
charge either the nuſance, or the ſuit for the ſame; becauſe ſuch 
Pardon would take away the only means of com elling a redreſs or 
it But it hath been holden by lome, that a pardon ot ſuch offence 

New 0 WIII 


ys, be hath never ſeen any par- 


* 
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will ſav ethe party from any fine, for the time precedent to the par- 
don. 3 Lift. 237. 2 Huw. 391. 


9. Thus alſo, if one be bound by recognizance 


Can not 4, to the king, to keep the peace againſt another by 
| charge a recog- name, and generally all other lieges of the king; 
ri zance. in this caſe, before the peace be broken, the king 


cannot pardon or releaſe the recognizance, although 
it be made only to him, becauſe it is for the benefit and falety of his 
ſubjeels. 3 Inſt. 238. 
10. Likewiſe; aſter an action popular is brought, 
Cannot releaſe as well for the king as for the informer, according tg 
an information any ſtatute, the king can but diſcharge his own part, 
qui tam. and cannot diſcharge the informer's part; becaute 
by bringing of the action the informer hath an in- 
tereſt therein: but before the action brought, the king may diſcharge 
the whole (unleſs it be provided to the contrary by the act) becauſe 
the informer cannot bring an action or information originally. for his 
Part only, but muſt purſue the ftatute. And if the action be given 
to the party grieved, the king cannot. diſchar ge the ſame, 315. 
2311. ä | 
11. It ſeems to have been alw: ays agreed, that 
May 22 harge the king's pardon will diſcharge any ſuit in the ſpi- 
E 4 @ ſuit in the ſpi- ritual court ex officio: Alſo it ſeems to be ſettled at 
* 7 247. ritual court. this day, that it will diſcharge * any ſuit in ſuch 
| court at the inſtance of the party, for the reforma- 
tion of manners, or welfare of the ſoul, as for defamation, or laying 
violent hands on a clerk, and ſuch like; for ſuch ſuits are in truth 
the ſuits of the king, though proſecuted by the party. Allo, It 
{ſeems to be agreed, that if the time to which ſuch pardon hath nela- 
tion, be prior to the award of coſts to the party, it ſhall diſcharge 
them: And it ems to be the general tenor of the books, that thougl 
it be ſubſequent to the award of the coſts, yet if it be prior to the 
taxation of them, it ſhall diſcharge them; becaufe nothing appeals, 
in certain to be due for coſts before they are taxed. 1 Haw. 394- 
But it ſeems agreed, that a pardon ſhall not diſcharge a ſuit in the 
| ſpiritual court, any more than in a temporal, for a matter of intereſt 


=_— or property in the plaintiff; as for tithes, legacies, matrimonial con- 
1 tracts, and ſuch like. 2 Haw. 394. 


— ———— — —— 


Dol not by 12. If the king releaſe to a man all debe, ths 
releaſing a man ſhall not diſcharge his partner; but otherw iſe it is 

_ releaſe his part- in cafe of a ſubject, for in that caſe the Na tg 
ner. one diſcharges both. 3 1rft. 239. 

13. When a pardon 1s pleaded by any one for fe. 
lony, the Juſtices may at their diſcretion remand 
him to priſon till he enter into recognizance, will 
two ſureties for his good behaviour, for any time 
not exceeding {even years. 5 V. c. 13. 
Prodondeth nod 74. It ſeems to be a ſettled rule, that no pardan 
by the king, without expreſs words of reſtitution 
ſhall divel}, either from the king or ſubject, an ur 
texeſt either! in lands, or Soods, veſted in them, * 


Perſon par- 

do ned may be 
bound to the 
good behaviour. 


rejiore lands or 


gco. lo forfeited, 
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an attainder or convittion precedent : Yet it ſeems agreed, that a 
pardon prior to a conviction, ſhall prevent any forfeiture either of 
lands or goods. 2 Haw. 396. : | rut 55 

15. A pardon after the attainder doth not reſtore Doth not reſtore 
the corruption of blood, for this cannot be reſtored the corruption 
but by act of parliament. 3 Tnfl. 33. of blood. © 


But as to iſſue born after the pardon, it hath the effect of the reſ- 
titution of blood. 1 H. H. 358. | V 
16. It ſeems to be ſettled at this day, that the ä 

pardon of treaſon or felony, even after a conviction Dot h reſtore the 

or attainder, doth fo far clear the party from the credit. 

infamy and all other conſequences of his crime, | 
that he may not only have an action for a ſcandal, in calling him 
traitor or felon, after the time of the pardon, but may alſo be a good 

witneſs, notwithſtanding the attainder or conviction ; becauſe the 

pardon makes him as it were a new man, and gives him a new ca- 

pacity and credit. 2 Haw. 395. PR = 25 
ut it ſeems to be the better opinion, that the pardon of a con- #Þ , 48. 
viction of perjury doth not ſo reſtore the party to his credit, as to 

make him a good witneſs; becauſe it would be an injury to the peo- 

ple in general, to make them ſubje& to ſuch a perſon's teſtimony. 1 

Lent. 3495 5 5 | N / | 
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J. Matters previous to the election. | VV 
II. Election to be fre. Dy 1 0 85 
LI. Qualification of the candidates. ; 
IL. Qualification of the electors. 
V. Polling. js 

II. Return. f 

VII. Privilege of parliament. | 

V. How long the parliament ſhall continue. - 


— 


1 Matters previous to the ele ion. | 


1. HEN any new parliament ſhall be fum- © & | 
Re moned, there ſhall be 40 days between Time of pro- 
the Teſte and return of the writ; and, as well upon ceedang to the 
the calling of any new parliament, as upon a va- election in coun- 
cancy in parliament time, the writ ſhall be deliver- ies. 1 
ed to the proper officer to whom the execution 3 
t1ereof doth belong, and to no other perſon : And every ſuch officer, 
upon receipt of the writ, ſhall indorſe thereon the day that he re- 
celved it. 788 W. c. 25. |. 1. 
Anch upon an election of a knight of the ſhire, the ſheriff ſhall 
within two days after die reccipt of the writ, cauſe proclamation to 
de made, at the place where the enſuing election ought by law to be 
2.1Jen, of a ſpecial county court to be there holden for the . 
| . 


: 1 . : « 
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of ſuch deQion only, on any day (Sunday Excepted) not later from 
the day of making ſuch proclamation than the fixteenth day, nor 
ſooner than the tenth day; and thall proceed in ſuch election, at 
ſuch ſpecial county court, in the ſame manner as if the ſaid election 
was td be held at a county court, or an adjournment thereof, accord- 
ing to the laws now in being. 25 G. 3. c. 84. 4. 
Provided, that the uſual county court for all other whtpaſes, or any 
adjournment thereof, may be held and proceeded in by the therilf, in 
*P 249. the ſame manner, and at the * ſame times and places, as if the wiit 
tor the election of a knight of the ſhire had not been received. fd. 
2.̃. And the ſherift all appoint ſuch number of 
Clerks for tak- Clerks as he ſhall think kt for taking the poll in the 
ing the poll. pretence of himſelf or depaty. Which clerks, be. 
fore they begin to take'the poll, ſhall be ſword by 
the ſheriff or under-ſheriff 5 and indifferently to take the poll, 
and to ſet down the names of each freeholder, and the place of his 
{reeboldy and for whom he ſhall poll, and to poll no freeholder wi 
15 not worn, if 10 required by any ef the candidates. + S& 8 M. c. 


25, / 3. 
3. And the meriff ſhall admit one perlen for each 
E | candidate to be in{pector of tlie clerks. 5 S8 * 
5 c. 25 J. 3. 
$0 4. 24 the ſheriff ſhall ereR, at the expence of 
Booth to he the candidates, fuch number of booths for taking 
erecied. the poll, as the candidates or, any of them ſhall, 


tliree days at leaſt before the commencement of the 
poll, deſire; not exceeding the number of hundreds or other like di- 
vilion, and not exceeding 15 in the whole; and fhall affix, on the 
moſt public 0 of each, the name of the hundred for which ſuch 
booth is defigned. 19 75 2. k. 18. . | 
And thall make out a lift for each booth of the foveral towns, pa- 
riſhes, and hamlets, wholly or in part within ſuch hundred; and 
ſhall on requeſt deliver a copy to any of the candidates, paying for 
the ſame 28. id. 
And {hall appoint clerks at each booth to. take the poll $ who 
„hall be paid by the candidates, not exceeding each one guinea 1 
day. id. 
4 | "And the ſheriff ſhall allow a cheque book ſor 
Cheque book. every. poll book, for each candidate; to be kept 
„„ by their inſpectors, at every place where the poll 
hall be taken. 1 2. c. 18. /. 9; 
. With reſpect to cities, boroughs, and towns 


Ta cities, o- 3 the ſheriff or other citicer who received 
roughs, and the writ ſhall forthwith upon receipt thereof mabe 
{00ns corpo- out a precept to each borough, town corporate, ct 
rale. place within his juriſdiçtion where any membes 


are to be elected, and within three days (and in the 
cinque ports w ithin fix days, 10 '©& 11 V. c. y.) after receipt of the 
ald writ, ſhall by himſelf or proper agent Celiver the precept to the 
oper Meer of tuch bcrough, town corporate, or place within us 


: eho to whom the execution of fuch e doch belong 
an 
* 
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and to no other perſon whatſoever: And every ſuch officer ſhall in- 
Jorſe the day of his receipt thereof in-preſence of the party of whom | 
he received the ſame, and ſhall “ forthwith cauſe public notice to be *P2 50, 
given of the time and place of election, and ſhall proceed to the elec- 
tion within eight days after receipt of the precept, and give four days 
notice at leaſt of the day appointed for the election. 7 & 8 V. 
c. 25 7. 1. | 


4 
. 


And in a city or town being a county of itſelf, the ſheriff ſhall forth» 
with on receipt of the writ give public notice of «the time and place 
of election, and proceed. to election thereupon, within eight days 
next after the receipt of the writ, and give three days notice thereof 
at leaſt, excluſive of the day of receipt of the writ and of the day af 
eleftion. And the ſheriff ſhall allow a cheque book for every poll 
book for each candidate, to be kept by their inſpectors at the place 


of taking the poll. 19 G. 2. c. 28. f. 6, 7. 
II. Election to be free. 


By the 3 Ed. 1. c. 5. Becauſe deftions ought to be free, the king 
commandeth upon great forfeiture, that no man by force of arms, 
od wy malice, or menacing, ſhall. diſturb any to make free 
election. 3 8 3 . | 
And by the declaration of rights, x W. V 2. c. 2. it is inſiſted, 
That elections of -membeys of parliament ought to be free: And than . 
freedom of ſpeech, and debates or proceedings in parliament, ought 
not to be impeached or queſtioned in any court or place out of 
„„ Dm nt oeg u 
And by the 8 G. 2. c. 30. On notice of an election, the ſecretary _ 
at war ſhall ſend orders for the removal of ſoldiers one day at leatt - | 
before the election, and not to return till, after the poll ſhall be | 
cloſed. —But this not to extend to the guards, nor to any caſtle or | 
fortified place, where a garriſon, js uſually kept: Nor to any officer | 
or ſoldier having right to vote at ſuch election. | . — *3 | 
By the 9 Ann. c. 10. ſ. 44. No officer of the poſt Mice thall by | 
word, meſſage, or writing, or in any other manner, endeavour to 
perſuade any elector to give, or diſſuade any elector from giving his 1 
vote in any election. — And by the 5. V . 20. and 9 Ann. c. 11 
' 
| 
| 
| 


- 49- there is the like proviſion with reſpe& to the gfficers of exczſe- · 
And the like by the 12 & 13 V. c. lo. with reſpect to the of- 
ficers of the cuſioms. _ eh a We, 5 2 


HII. Qualification of the candidate... 12517 

1. No perſon under the ape of. 21 years ſhall be Ihe by HS 
Capable of being elected. 7 8 V. c. 25. ſ. 8. 
2. No papiſt ſhall fit in either houſe of pailia- 5. if. 
ment. 30 C. 2. ft. 2. c. 1. . 


3. Sir William Blackſtone ſays, No perſon con- 
erned in the management of any duties or taxes Plagemen. 
reated ſince 1692, except the commithoners of the 


” 
- 
. 4% 


; G * : \ OR 72 enn a 
reaſury, nor any of the officers following, (viz. commiſhoners of 


f zes, tranſports, fick and wounded, wine licences, navy, and 
Vox. Ul. 5 N victualling; 
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_ victualling ; ſecretaries or receivers of prizes; comptrollers of the 2. 
my accounts; agents for regiments; governors of plantations an 
their deputies; officers of Minorca or Gibraltar; officers of the ex. 
ciſe and cuſtoms; clerks or deputies in the ſeveral offices of the tres. 
ſury, exchequer, navy, victualling, admiralty, pay of the army q 
navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, wine licence: 
hackney coaches, hawkers and pedlars), nor any perſons that hol 
any new office under the crown created ſince 1705.—are capable d 
being ctected or fitting as members. 1 Black. 155. 

And it any member [hall accept an office of profit from the crow, 
during ſuch time as he fhall continue member (offices of the amy 
and navy excepted), his election ſhall be void, and a new writ {hal 
iſlue: But he ſhall be capable of being re- elected. 6 An. c. ». J. 20 

4. By the 22 G. 3. c. 41. All perſons holdin 
Contractors. _ contracts made with the commithoners of the tres 
1 1 85 fury, navy, victualling office, or board of ordnance, 
for or on account of the public ſervice, ſhall, during the time the 
Wall 1.011 ſuch contracts, be incapable of being elected or of fitting 
Or voting in the houſe of commons. 5 Dy „ 

| 5. No perfon having a penſton from the crown 
Pen/loners. during pleaſure, ſhall be capable of being elected, 
| %%«§«Ü* 8 


Neither ſhall any perſon having a penſion from the crown for any 
term Of years, either in his own name, or in the name of any the: 
in truſt tor him, be capable of being elected. 1 G. ft. 2. c. 56. 
| 6. No perſon ſhall be capable to fit or vote inthe 
Late.“ houſe of commons for a county, unleſs he hath u 
eſtate freehold or copyhold, for his life or ſome 
*P 252, £7-ater eſtate of the * clear yearly value of 600 J.; nor for a city a 
bo rough, unleſs he hath a like eſtate of 300 l. And any other can- 
dilate or two electors may, upon reaſonable requeſt to him made 
(at the time of the election, or before the day prefixed for the meer 
ing of the parliament), require him to take the following oath: + 


A. B. do ſwear, that I truly and bora fide have ſuch an effate in 
law or equity, lo and for my own uſe and benefit, of or in lands 
tenements, or hereditaments, over and above what will ſatisfy and 
clear all incumbrauces that may affect the ſame, of the annual value 
above reprizes, as doth qualify me to be elected and returned i 
"ferve as a member for the — G according to the tenor ard 
true meaning of the act of parliament in that behalf; and that my fail 
| lands, tenements, or heredilaments are lying or being within the pu- 
riſh, townſhip, or precinct of (as the caſe ſhall be). The ſame 
| be aiiminiſtered by the returning officer or two juſtices ; who ſhall il 
three months certify the ſame into the chancery or king's bench.—— 
But this not to extend to the eldeſt ſon of a peer, or of any perJon 
qualified to ſerve as knight of a ſhire, nor to the members tor cit 

of the two univerſities. 9 Au. c. 5. 5 . 
And every member, before he ſhall vote in the houſe of commons 
or lit there during any debate, ſhall, after the ſpeaker is choſen, de- 
| Jiiex in at the table in the middle of the houſe, whilſt the voy ; 
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pere ſitting, with the ſpeaker in the chair, an account 1 „ 
ſuch member, containing the name of the place whe / e his qualifica- 
jon lies, declaring the ſame to be of the annual value of 600 l. above 
eprizes, if a knight of a ſhire; and of. 300 J. if a citizen, burgeſs, 
xr baron of the cinque ports; and ſhall alſo a at the ſame time take 
ind ſubſeribe the oath following; 


A. B. do ſwear, that T truly and bona fide have fuck” an eflate in 
law or equity, and of ſuch value, ta and for m 5 op benefit, 
For in lands, tenements, or hereditaments, over and above what 275 

atisfy und clear all incumbrances that may affect the ſame, as doth 

alify me to be elected and returned to ferve as a member for the place 
[am returned for, according, ta lle tenor. and true meaning of the acts 
parliament in that behalf ; and that ſuck lands, tenements, or here- - 
itaments do lie as deſcribed in the paper or account figned 2 me, and Ft 
ow delivered to the 24 the kinky o: commons. So help me rr: 253. — 
ut this. alſo ſhall not 22 to the eldeſt ſon or heir apparent of a 
er, or of any perſon qualified to ſerve as a knight of a * or to 20 
3 ny either of. the- univerſities. 33 G. 2. c. 20. 


5 7. Qralifition of the cleStars. 


1. No akon ſhall be admitted to vote under the 8 
ge of 21 years. 788 W. c. 25. ſ. 8. 5 
2. Every elector, before he is admitted to vote, 3 . N 
all, if 1 es che oath of abjurgtion., - 6 . | | | 


"yy 
PPP _— 4 
— 2 — — 


I. c. 23. J. 13 EE EO ets. 

3 By» the 24 6. 3. v. FF Ne Peron Gutoved * 

managing the duties of exciſe; cuſtoms, ſtamp Perſon employ- 

uties, falt, houſes and windows, or revenue of ed in the reve- 

e peſt office, ſhall be capable af vating for a ue. 

zember to ſerve in parliament ; and if he ſhall pre- 

me to vote during the time that he ſhall hold ſuch office, or within 

2 calendar months after he ſhall have ceaſed to hold the me hie 

ote ſhall be void, and he ſhall forfeit 1ool. 0 
Ay the 8 H. 6. c. 75. Every elector of a knight 5 

the ſhire ſhall have land or tenement to the value Freehold of 4 IDEs. 

| 458. by the year at leaſt above reprizes. And a year. _ 

ie ſherifl ſhall have power to examine upon oath 

ery ſuch chuſer how much he may expend. by the year. —And by 

le 10 H. 6. c. 2. the ſaid 408. a year ſhall be freehold. 

And by the 18 G. 2..c. 18. No perſon ſhall vote for a knight of 

e ſhire, without having a freehold eſtate in the county, of the clear 

arly value af 40s. over and above all rents, and charges payable , 

t of the ſame, 18 G. 2. c. 18. /. 5. 

But taxes and alcfiments ſhall not be deemed 4. me payable out. 

Le ads. J. 6. 

5 No perſon ſhall vote for any eſtate Which x Was 

anted to him fraudulently, on purpaſe to u | Fraudulent 

m to give his vote. 18 . 2. c. 18. fag. 


1 But 


— nd 8 
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But all ſuch conveyances fraudulently made to qualify any perſon 

to vote, ſubject to conditions to defeat the ſame, fhall be deemed and 
taken as abſolute againſt the perſon executing the ſame, and dif. 
charged of all truſts, conditions, 'and other defeazances; and all 
bonds, covenants, 'or other ſecurities for the defeating or reconvey- 

ing the ſame, ſhall be void. 10 An. c. 23. f. 1. | | 
54. 1 8 * 6. All conveyances to multiply voices, or to 
Splitting votes. ſplit votes, ſhall be void; and no more than one 
ME | voice ſhall be admitted for one and the ſame houſe 

or tenement. 7 8 W. c. 25. . J. 5 


* P 2 


None to.vote 7. No perſon ſhall vote in any election more than 
more than once. once. 18 G. 2. c. 18. „. . N | 
wage , gh, The momguger eg id 
truſt eſlate. | an gagee, unicls they be in 


actual poſſeſſion. 7 8 M. c. 25. f. J. 

: 9. Huſbands of women intitled to dower out of 
Tenant in the eſtates of their former huſbands, may vote in 
doroer. rreſpect thereof, although the ſaid dower hath not 
been ſet out by metes and bounds; provided that the 
dower be worth 408. a year, and the huſband be in the actual re- 

ceipt of the profits thereof, 20 G. 3. c. 17. f. 12 
| 10. No perſon ſhall vote for a knight of the 
Foſſeſſion for ſhire, without having been in the actual poſſeſſion 
12 months. of the eſtate for which he votes, or in the receipt 
g of the rents or profits thereof for his own uſe, above 
12 calendar months; unleſs the ſame came to him by deſcent, mar- 
age, marriage ſettlement, deviſe, or promotion to a benehice or 

office. 18 G.2,0 1B. J. 5, „ | 
Z 5 1 No perſon ſhall vote for a knight of the ſhire 
To be charged in reſpect of any meſſuages, lands, or tenement, 
to the land tax. which have not, for ſix calendar months next be- 
fore ſuch election, been aſſeſled to the land tax, in 
his own name, or in the name of his tenant occupying the ſame— 
Provided that this ſhall not extend to annuities or fee farm rents (duly 
regiſtered) iſſuing out of the premiſſes, nor to any perſon who be- 
came intitled as aforeſaid to the premiſſes by deſcent, marriage, mar- 
riage ſettlement, deviſe, or promotion to a benefice or office, within 
twelve calendar months next before ſuch election; but fuch perſon 
hall be intitled to vote, if the premiſes have been aſfeſſed within two 
ears next before, in the name of the reſpective owner or occupier. 
20 G. 3. g. 17. . 1, 21 5 „ © Ou 


And the commiſſioners of the land tax, at thein meetings for ap- 
pointing aſſeſſors, ſhall cauſe to be delivered to each aſſeſſor, a print 
cd form of an aſſeſſment, according to which they ſhall make their 
aſſeſſments; which ſhall be in this manner: | 

* P 255 * County of N, | An allelment made in purſuance of an act of 

e to wit. parliament paſſed in the — year of his majeſty 
For the papiſh p reign, for granting an aid to his majeſty by 4 land 
of —— in the | tax to be raiſed in Great Britain, for the ſ-rvice of 
aid county. the year ——, * DEE eg 8 

_ * e Fe = | | Nam 


pA R. LIAM ENT. 


Names of proprictors, | Names of occupiers. |. Sums afſeſſ:d. 
A.B.— — Himſelf. — — — 
BY ———— | C- 1 
E. F. —— — | C. P. — ä — — — — 
C. D X adam ai ans . H. —̃ä —— | — — — 
J. K. „ 5 fs | 

L. M. N „ 
P. G. Ng . | R. S. — e — — — 
: | „ . 
ET YU; | * 

Signed this — day « of — 17 —— By us, 


& B. CTY 
And if any perſon ſhall hold or aceupy any y ales ot OY or te- 
nements belonging to different owners, the ſame ſhall be ſeparately 


rated, that the proportion of the land tax to be paid by each ſeparate 


owner may be aſcertained. J. 3, 2. 

And they ſhall make three duplicates of ſuch alleſſfments; and 
ſhall (at leaſt 14 days before delivering the aſſeſſments to the com- 
miffioners) cauſe one of the ſaid duplicates, or a fair copy thereof, 
to be ſtuck up upon the doorof the church or chapel, or it it be an 
extiapargChial or other place where there is no church or chapel, 
then on the door of the church or chapel next adjoining. /. 3. 

And the ſaid duplicates Hall be delivered to the commithoners, at 
their meeting for receiving the alleſſments. 

And if the name of any owner intitled to yore ſhall not appear to be 
inſerted in the aſſeſſment, he may, on giving notice in writing to one 
of the aſleſſors, appeal to the ſaid commithoners; who ſhall amend 
the aſlefſment as 3 {hall fee cauſe: And if any perſon ſhall think 
himſelf aggrieved by the determination of the commiſſioners, he may 
appcal to the 1 ſethons, giving ten days notice thereof to one ot 
the commiſſioners who ſigned the * dupl 
aſſeſſors ofthe place where the eſtate lies; and the ſeſſions of award 
colts to either of the parties, and by their order or warrant levy the 


ſame by diftreſs. And if the ſaid commiſſioners, or the juſtices in i 
ſetllions, upon any appeal before them reſpectively, ſhall find it re- 


quiſite to inſert the names of any perſons who have been improperly 


omitted; ſuch perſons ſhall be deemed to be rated, as eſiecfually as 


il their names had been originally inſerted. /. 3, 10, II. 


And the commiſſioners ſhall cauſe one of the duplicates ſo amen 


ed (after having been ſigned and ſealed by the ſaid commiſſioners or 
any three vf them) to be returned to the aſteſlors ; who ſhall within 
ten days deliver the ſame to the chief conſtable, taking his receipt for 


the ſame ; and the chief conſtable ſhall deliver upon oath ſuch du- 


plicate, without alteration, at the next ſeſſions in open court, the 
firſt day of the ſeſſions, to the clerk of the peace, to be by him filed 


and kept amongſt the records. And if the aſfeſſor ſhall not deliver 
ſuch duplicate fo amended to the chief conſtable; or if the chief 


conſtable ſhall neglect to deliver the fame to the clerk of the Peace, 


or 


icate, and to one of the P 256. 
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or wilfully alter the ſame; he ſhall forfeit 51.——And at the Mi. 
chaelmas ſeſſions yearly, the clerk of the peace ſhall examine, whe- 
ther all the ſaid duplicates 3 have been delivered for that 
year; and if it ſhall appear that any ſuch duplicates have not been 


received by or delivered to ſuch clerk of the peace by the chief con- 


ſtables, he ſhall report the ſame to the court, and the court ſhall 


immedigtely impoſe the ſaid fine upon the chief conſtable, and the 


clerk of the peace ſhall give him immediate notice thereof; and if 


not immediately paid, the juſtices at ſuch ſeſſions ſhall by order of 


court iſſue a warrant of diſtreſs for the recovery thereof, directed to 


the conſtable of the place where ſuch chief conſtable ſhall dwell.— 
But if the chief conſtable ſhall make oath at ſuch ſeſſions, that ſuch 


duplicate was not delivered to him by the aſſeſſor, the ſaid fine ſhall 


be impoſed upon ſuch aif-flor or ifeflors; and the Juftices ſhall by 
order of court. iſſue a warrant of diſtreſs for the recovery thereof, di- 


_ rected to the conſtable of the place or other ſuch perſon as they ſhall 
think proper, and {hall requiz2_ the chief conſtable to give notice to 


ſuch aſſeſſor of the fa:id fins being impoſed, who ſhall within 14 days 
give ſuch notice accordingly: anc if ſuch affeflors, or one of them, 


| ſhall not deliver ſuch duplicate to the clerk of the peace within ten 


plied as part of the county ſtock, f. 3-8. 


days after ſuch notice, then the warrant of diſtreſs ſhall be put in 
J * . 4 2. * . ; N : = . 7 bo =P . 4 
execution againſt ſuch * aſſeſſor ,accordingly, But if the affeſſor 


ſhall, within ten days after ſuch notice, produce to the clerk of the 


peace the chief conſtable's . for {uch duplicate, then the fine 
ſhall be levied on the ſaid chie 


f conſtable as aforeſaid. Which 
faid fines, when recovered, thall be paid to the treaſurer, and ap- 


. 


9 


And when any aſſeſſment ſhall not have been made by the aſſeſſors, 


and returned to the chief conſtable, and by him to the 5 of the 
1 


peace; the juſtices in ſeſſions, or any two juſtices out of ſeſſions, may 
order ſuch aſſeſſments forthwith to be mace and recurned in manner 


aforeſaid, f. 9. 


And it ſhall be lawful for all perſons, at any ſeaſonable times, ta 
inſpett the duplicates in the hands of the-clerk of the peace, paying 
I 8. for each inſpection; and the clerk of the peace ſhall on demand 
deliver copies of the whole ar any part thereof (ſigned by him, pur- 


porting the ſame to be a true capy) being paid at the rate of 6d. for 
every 300 words: Which ſaid duplicates or copies thereof ſigned as 
aforeſaid, and alſo. the duplicate of any aſſeſſment in the poſſeſſion 
of the commiſſioners, or in the poſſeſſion of the receiver general, or 


a copy of the ſaid duplicates ſigned by ſuch commiſſioners and pur- 


porting the ſame to be a true copy, ſhall be admitted as legal evi- 


dence. And after iſſuing the writ for the election, the clerk of the 
peace or his deputy ſhall attend gratis from day to day, from the 
hour ef nine in the forenoon to three in the afternoon, at the 1 
where the records are uſually kept, from the time of delivery of ſuch 
notice to the day immediately preceding the day of election; for the 
purpoſe of inſpection aud making the copies. And if he ſhall fail of 


| his duty in any of the ſaid particulars, he ſhall forfeit 300 l. with 


tull coſts, to the party grieved, if the action be brought within 


two months, or otherwiſe to any perſon who ſhall ſue within 12 


calendat 
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| calendar months; and mall alſo forfeit his office and be incapatitated - 
for holding the like office for the future. ſ. 13—19. 

Finally, the clerk of the peace ſhall, on reaſonable notice, RY 
at the election of every knight of the ſhire, with the original dupli- 
cates; at the requeſt of any candidate, paying to him after the rate 
of two guineas for each day of his attendance, and 18. 6 d. a mile 
for the coſts and charges in his journey from the * of his abode 
to and from the place of election. /. 14. 15 
12. Every freeholder, before he is admitted to 
poll for a knight of the ſhire, ſhall, if required, by Freeholder' 

a candidate or any elector, take the following oath oath. | 


(to be adminiſtered by the * ſheriff, under-ſheriff, *P2cs. 


or one of the ſworn clerks): You ſhall ſwear, (or being 6 one of the 
| people « calted Quakers, You ual ſolemnly ly aff m) that you are a free- 
holder in the county of ——— and have a freehold eſlate con nf Jing of 
—— (ſpecifying the nature of ſuch freehold 8 whet er mel- 
ſuage, land, rent, tithe, or what elſe; and if ſuch freehold eſtate 
conſiſts in meſſuages, lands, or tithes, then ſpecifying in whoſe oc - 


cupation the lame are; and if in rent, zhen ſpecitying the names of 
the owners or poſſeſſois of the lands or tenements out of which ſuch 


in 
of the clear yearly value of 40 6. over and above 


rent is iſſuing, or of ſome or one of them) lying or being at 
the county of — 


all rents an charges payable out of or in reſpeck of the ſame: and that 
ou have been in the actual poſſeſfion or receipt of the rents or pri * 


thereof, for your own uſe, above 12 calendar n: onths, or [hat the ſa 
came to you-within the time aforeſaid, by deſcent, marriage, marie 
ſettlement, 7 or promotion to a 1 9h- in the chui eh, or by pro- 
motion to an Mice; and that ſuch freehold 


and that the place of your abode is at., 


in and that you 


are 21 years of age, as you believe; and that you have not been polled 
And if he falſifies, he ſhall ſuffer as in caſes | 


before at uhas election. 
of perjury. . 18 G. 2. c. 18. . 1. 

And the ſheriff and clerks ſhall enter not only the place of his free- 
told, but alſo the place of his abode, as he ſhall declare the ſame at 


the time of giving his vote; and ſhall enter juraf' againſt the name 


of every ſuch voter who hath taken the oath. 10 Ax. c. 23. 


And the aforeſaid act of the 18 G. 2. c. 18. ſhall extend to cities : 
and towns that are counties of, themſelves, where perſons have a right 
to vote in reſpect of a freehold of 408. a year; but not where they 


have a right to vote in reſpect of burgage tenure, or where the right 


to vote for a freehold doth not require the ſame to o be of. 4 s. 2 Mar. 


19 G. 2. c. 28. 

3. No perſon claiming as à freeman to vote at 
an election for any city, town, port, or borough, . Ocafond 
ſhall be admitted to poll, unleſs he hath been ad- freemen i in cor- 


mitted to his freedom 12 calendar months before Poratious. 
the firſt day of the election: And it he ſhall preſume 


lv vote contrary hereto, he ſhall forfeit zool. and his vote ſhall ve 
vid. And if any perſon ſhall antedate ſuch acmiſſion, he thall for- 


eit 5001, 3 C. 3+ C. 15 FEE 
| | » 


eſtate hath not been granted 
or made to you fraudulently, on purpoſe to qualify you to give your vote ; 


1 
* 


PA R LIAN ENT 


Provided, that nothing herein ſhall extend to the cities of London 
* Pa $9.07 Norwich; nor to any perſon intitled to his freedom by birth, 
marriage, or ſervitude, according to the cuſtom of ſuch city, town, 
port, or borough. Id. „ 
And no peiſon ſhall be admitted to vote at any election for any 
city or borough, as an inhabitant paying ſcot and lot, or inhabitant 
Houſeholder, houſekeeper, and pot-waller, legally ſettled, or re- 
{jant, or as an inhabitant thereof, unleſs he ſhall have Been actually 
and bond fide an inliabitant within ſuch city or borough for fix ca- 
lendar months previous to the day of de dion; and ſuch vote ſhall 
be null and void, and he ſhall forfeit 20 l. to be recovered in the 
courts at Weſtminfler, within fix months: Provided that the ſame 
| ſhall not extend to any perſon, who ſhall acquire the poſſeſſion of 
any houſe in ſuch city or borough, by deſcent, deviſe, marriage, or 
marrfage ſetilement, or promotion to any office or benefice. And 
this ſhall relate only to perſons who claim to vote as inhabitants in 
manner as aforeſaid, and ſhall not extend to any other deſcription of 
perſons who may claim to vote by any other title, or by, any other 
Taperadded qualification. 26 G. 3. c. 100. ſe 1, 2 
1134. No perſon ſhall vote in the election of 2 
Annuitants. knight of a thire, or member for a city or town be- 
ing a county of itſelf, in reſpect of any annuity or 
rent charge granted before June 1, 1763; unleſs a certificate upon 
oath be entred with the clerk of the peace or town clerk, 12 months 
before. the election, as follows: I A. B. of —— am really and bona 
ſide ſeiſed of an annuity or rent charge, for my own uſe and benefit, of 
the clear yearly value of 40 8. above all rents and charges payable out of 
ze ſame, wholly iſſuing out of freehold lands, tenements, or heredita- 
| ments belonging to C. D. of —— ſituate, lying and being in the pa- 
Tifh, townſhip, or place, or in the pariſhes, townſhips, or places of 
| E. in the county of — without any truſt, agreement, matter, or 
thtug, to the contrary notwithſtanding ; and 1, or the perſon or per- 
ons under whom 1 claim, was or were ſerſed of the ſaid annuity or rent 
| charge, before the firſt day of June 1763. And a like certificate ſhall 
| be entred (mutatrs mutandis) where ſuch rent charge came by de- 
| ſcent, marriage, deviſe, or promotion to a benefice or office. 3 6. 
| 'i); OE „%% gs 5 
| And no perſon ſhall vote at ſuch election in reſpect of any annuity 
or rent charge granted after June 1, 1763; unleſs a memortal of the 
grant of ſuch annuity or rent charge ſhall have been regiſtred witl 
the clerk of the peace or town clerk, 12 calendar months at lea 
| before the firſt day of ſuch election: „ pe 
| | Which memorial ſhall be written on parchment, and direQed to 
p 260. the clerk of the peace or town clerk,” and ſhall * be under the hand 
| and ſeal of the grantor, and atteſted by two witnefles, one whered 


| i os be one öf the witneſles to the execution of ſuch grant; which wit 
| neſs thall upon oath before ſuch clerk prove the ſealing and delve!) 


of the grant, and the ſigning and ſealing of the memorial: 
And the ſaid memorial ſhall contain the day and year of the date 
and the names, additions, and abodes of the parties and witnelles 
. and all the lands and tenements out of which the rent charge Hive, 
| and the place where they lie: on 


| an 
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And the grant ſhall, at the time of entering the memorial, be pro- 
duced to ſuch clerk of the race br town clerk, who ſhall indorſo 
thereon a certificate in which ſhall be mentioned the day and year on 
which ſuch memorial ſhall be entred. f. 3. 75 

And no perſon ſhall Vote by reaſon 6f an aſſign ment of ſuch annuity 
or rent charge, without like certificate, entry, and memorial of ſuch 
grant and aſſignment; as in caſe of an original grant. . 4. 

The clerk of the peace or town clerk to have for the entry of ſach 
certificate 18. and of the memorial 2 S. for ſearch thereof 18. and for 
copies at the rate of 6d. for every 200 words. f. 35. 

15. Bythe 7 & 8 W. c. 4. No candidate, after 

Teſte of the writ of ſummons, or after à place be- Bribery. 
comes vacant in parliament time, ſhall, by himſelf, 5 

or by any other ways or means on his behalf, or at his charge, before 
his election, directly or indiredtly, give or promiſe to give to any 
elector, any money, meat, drink, proviſion, preſent, reward, or 
entertainment, to or for any ſuch elector in particular, or to any 
county, city, town, borough, port, or place in general, in order to 
his being elected: on pain of being incapacitated, N 

And by the 2 G. 2. c. 24. (which is required to be read by the 
returning officer immediately after reading tlie writ, and alſo at Eaſ- 
ter ſeſſions yearly for any county or city, and at every election of the 
chief magiſtrate in any borough, town corporate, or cinque port) — 
Every perſon, before he is admitted to poll, thall, if required by 
either of the candidates or any two electors, take the following oath, 
to be adminiſtred by the returning officer or his deputy: I A. B. do 
ſwear, (or, being one of the people called Quakers, I A. B. do ſo- 
lemuly affirm) I have not received or had by myſelf, or any perſon 
whatſoever in truſi for me, or for my uſe and benefit, directly or indi- 
rely, any ſum or ſums of money, office, place, or employment, gift, | 
or reward, or any promiſe or ſecurity for any money, 72 ce, * employ- x P2611. 
ment, or gift, in order to give my vote at this election; and that I ahve 

uct before been-polled at this election. I. 1. 3 3 
And if any perſon ſhall take any money or other reward, or con- 
track or agree for any money, gift, office, employment, or other 
reward, to give or forbear to give his vote; he ſhall forfeit 5001+ 
And in all cafes where no oath of qualification, ri 
other than the {aid oath againſt bribery, or the oaths "New oath. 
of allegiance, ſupremacy, and abjuration, can now. - 


" 


by law be required, every perſon claiming to give his vote, ſhall (if 
| Pqureg as aforeſaid), before he is admitted to poll, take the oath 
ollowing: _ „„ . by 5 
l I do ſwear [or affirm} that my name is A. B. and that T am [ſpeci- 
fring the addition, profeſſion, or trade of ſuch perſon}, and that the ps 
place of my abode ts at in the county of — ſand if it is a _— 
oon of more ſtreets than one, ſpecifying what ſtreet]; and that L 
have not before polled at this election; and that I verily belicoe myſelf | 
to be of the full age of 21 years. 25 G. 3. c. 84. f. 5. As 


, 
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V. Polling. 


gie fore the returning officer ſhall proceed to the 
Returning . election, he ſhall, immediately after the reading of 
cer to be ſworn. the writ, take and ſubſcribe the following oath, to 
be adminiſtered by a juſtice of the peace or any 
three electors: I A. B. do ſolemnly ſwear, That I have not, direch ) 
nor indirefly, received any ſum or ſums of money, office, place, or 
employment, gratuity, or reward, or any bond, bill, or note, or any 
promiſe of gratuity whatſoever, either by myſelf, or any other perſon lo 
my uſe or benefit or advantage, for making any return at the preſent 
election of members to ſerve in parliament; and that I will return fuch 
perſon or perſons as ſhall, to the beſt of my judgment, appear to. me tg 
have the majority of legal votes: Which oath ſhall be entred among 
the records of the ſeſſions. 2 G. 2. c. 24. J 3. 85 
And if the election ſhall not be determined upon view, but a pol 
ſhall be demanded, the ſame ſhall commence on the day on which 
ſuch demand is made, or upon the next day at fartheſt (unleſs it be 
Sunday, and then on the day after); and ſhall be duly and regularly 
roceeded in from day to day (Sundays excepted) until the {ame be 
finiſhed; but ſo as not to continue more than 15 days at moſt (Sun- 
days excepted), and if the ſame ſhall continue for 15 days, then to 
be finally cloſed, before the hour of three in the afternoon of that 
day. 25 G. 3. c. 84. . 1. | 5 . 
3 And every returning officer, unleſs prevented by 
Poll to be kept ſome unavoidable accident, ſhall cauſe the ſaid poll 
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open ſeven to be kept open for ſeven hours at leaſt in each day, 
hours a day. 2 eight in the morning and eight at night, 
. id. . 3. 5 „„ oe go 


And every perſon employed as a poll clerk, ſhall, 
Poll clerks to be before he begins to take ſuch poll, be ſworn by ſuch 
ſworn. returning officer, truly and indifferently to take the 
T pots and to ſet down the name of each voter, 
and his addition, profeſſion, or trade, and the place of his abode; 
- and for whom: he ſhall poll. fd. ſ. 7. EY 
And ſuch votes ſhall be deemed legal, which have been ſo declared 
by the laſt determination in the houſe of commons: Which laſt de- 
termination, concerning any county, city, borough, cinque port, or 
place, ſhall be final to all intents and purpoſes. 7 & 8 W. c. 25 


— ma 


VT. Return. 


After the election, the names of the perſons choſen ſhall be wilt. 
ten in an indenture under the ſcals of the electors, and tacked to the 
„ VC A 

And the returning officer ſhall immediately after the final cloſe of 
the poll, or on the day next after, truly, fairly, and publicly de. 
clare the name of the perfon who hath the majority of votes, and 

| ſhall forthwith make a return of ſuch perſon; unleſs the returning 
officer, upon a ſcrutiny being demanded by any candidate, or any two 
electors, ſhall deem it neceſſary to grant the ſame; in which oy 
5 | | 1 


— ——— — —  —_  — — — ——— * 
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he ſhall proceed thereon, but ſo, as that in all caſes of a general 
election, every returning officer haviug the return of the writ, ſhall 
cauſe a return of a member to be filed in the crown office, on or be- 
fore. the day on which ſuch writ is returnable: And every other re- 
turning officer, aCting under a precept or mandate, ſhall make a re- 
turn of a member in obedience to the ſame, ſix days at leaſt before 
the day of the return of the writ, by virtue of which ſuch ele&tion 
has been made; and fo that in caſe of any election upon a writ iſſued 


during a ſeſſion or proxogation of parliament, and a ſcrutiny being 
granted as aforeſaid, then that a return of a member ſhall be made 


within 30 1 the cloſe of the poll (or ſooner if the ſame can 
conyenjently be done). 25 G. 3. c. 84. . 1. e eee 
And if any officer ſhall return any member contrary to the laſt de- 


termination in the houſe of commons, the ſame thall be adjudged a a | 


falſe return; and the party duly elected may recover double damages, 


with full coſts. —And the * like remedy ſhall be againſt an officer * P26 * 


making a double return. 7 8 W. g. 7. | 
And whenever a ſcrutiny ſhall be granted as aforeſaid, and there 


ſhall be more parties than one; the returning officer ſhalt decide al- : 


ternately on the votes given for the different candidates who ſhall be 

parties to ſuch ſerutiny, or againſt whom the ſame ſhall be carried 

0. . 3. co. „ „ EE nn ee eee 
And ſuch returning officer may, if he fee cauſe 


during ſuch ſcrutiny, adminiſter an oath to any per- Witneſſes may 


ſon conſenting to take the ſame, touching the right be ſworn. 
of any perſon having voted, or touching any other ; 


— * 538 
Z 


matter or thing, .material or neceſſary towards carrying on ſuch ſcru- 


5 


Provided, that nothing herein ſhall extend to alter or affect the 


election of any member for any place where particular regulations 
have been made by ſtatute, id. J. V 
And if upon any writ ifſued no return ſhall be 


made, on or before the day on which ſuch writ is Where no mem- 


returnable; or if a writ ſhall have been iſſued during ber is returned. 


any ſeſſion or prorogation of parliament, and no re- 


turn ſhall be made within 52 days after the day on which ſuch writ 


bears date, or if the return made in either caſe, ſhall not be « return 
of a member according to the requiſition thereof, but contain ſpecial 
matter only concerning ſuch election: Any perſon having or claiming 
a right to vote, or claiming a right to be returned, who ſhall think 


himſelf aggrieved, may petition the houſe of commons beg Neem 


lame; and upon ſuch petition being preſented, a day and hour thall 


de appointed for taking the ſame into conſideration, and notice 
thereof in writing ſhall be forthwith given by the ſpeaker to the peti- 


tioners, and to the officer by whom ſuch retuxn ſhould have been 
made, accompanied with.an order to attend. the houſe at the time 


appointed, by themſelves, or their counſel, or agents; and a ſele& _ 
committee ſhall be appointed, according as is directed by 10 & 11 


C. 3. who ſhall proceed therein as by the ſaid acts are directed: and 
all rules and regulations in either of the ſaid acts contained ſhall ex- 
ind to this act. id. J. 10, 11. = 1 

os 2 i? | And 


PARLIAMENT, 


| And every perſon who in taking any oath hereig 
Perſons com- before appointed, ſhall thereby commit wil fu pex. 
milting perju- jury, or unlawfull and corruptly Procure or {ſubgra 
TV. any other perſon to take any ſuch oath, wher 
he thall commit ſuch wilful perjury, and ſhall be 

t neregf convicted, he ſhall incur ſuch penalties as are inflicted by 5 
El. c. 9. & 26 G. 3. 5. 25+ . 8. 
And every ſuch ſheriff or returning officer {al 

an; Copies of the deliver copies of the poll to any perſon deſiring the 
*P 264. pell. He, paying a nene charge for w ritiag 
thereof, 7& 8 W. g. 25. . 6. 

Finally, he ſhall, within 20 days after the. cleddion, Jelives Over 
upon oath (to be adminiſtred by the two next juſtices, 1 . the pull 
books to the clerk of the peace, without alteration; z to be kept 

_ amongſt the records af the ſeſſions. 10 Au. b. 23. . 35. 

And on petition to the houſe of commons, complaining of an un- 
due election, 49 members of the houſe of commons {hall be choſe 
y ballot, out of whom each party ſhall alternately-fixike out one, 
till they be reduce d to the number of 1 3; who, together with tuo 
more, of whom each party {hall nominate one, ſhall be a fele& con- 
mittee for determining ſuch controverted election. 10 G. A C 15 

11G. 3. . 42. OR 
VII. Privilegs of parliament. 


By the common law, a member of parliament ſhall have the pi 
vilege of parliament, not only for kim! elf and his ſervants, to de 
freed from arreſt, ſubpœna, citation, and the like; but alſo for his 
horſes and goods to be free from diſtretſes. but for treaſon, felony, 

and breac'» of the peace, there can be no Priviiege. 4 Inſt. 24, 25+ 
4731 G. 3. Rex v. Karl Ferrers: A wiit of habeas corpus having 
been grante 5 and ſerved upon the aid ark 1etnrnable immediate 
to bring up the body of his countefs, who was lifter to Sir Millan 
Meredith, (to the end that ſhe might have an opportunity to lay he 
caſe e e the court, and {wear the peace it the fhould think pier 
per : thereby to receive the protection of the court againſt the faid 
Karl); and he the ſaid earl having neglected to return the ſaid wilt; 
Ir. Aorton and the ther counſel for Sir William Meredith, on be. 
half of his lifter, intended to have mov ed for an attachment again 
the earl for this his diſqbedience. But ſome doubts and ditficultio 
having been far ted by members of both houſes, concerning the pr 
vilege of peerage, and whether the court of i; ;ing's bench could iſſue 
an attachment againſt a peer during the ting of parliament, and 
Execute it upon him, only for a contempt to their court; Sir Milian 
Judped 1 it prudent to petition the houſe of lords, for their leave h 
proceed againſt the carl, and accordingly (by the hands of. the call of 
e eflmorlazd ) delivered à petition, ſtating the facts. Lord Delt 
*P 255. . ware oppoſed it; and ſaid, it was too ſummary and lafty * a method 
* of determining upon their privileges; and propoſed referring t the mat: 
ter to a committee, and {ſummoning Lord Ferrers to an{wer it in d 
place: And to obviate the objections, which might be made to th 
method, on account of the delay, he ollered lome {chemes for tid 
| immedit- 


— l 
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mediate faſctyof the counteſs: But lord Mansfieldanſwered hun, 
and ſpoke in ſupport of the juriſdi&tion of his court, and the unreay 
ſonableneſs, injuſtice, and inconvenience of allowing ſuch a privi- 


lege, in criminal caſes and breaches of the peace. The duke of 


Argyle ſpoke to the like effedt, and expreſſed a ſurprize that there 
ſhould be any doubt about it; the reaſon of the thing being ſo clear and 
lain. Lilly, the earl of Harqwicke ſpoke ſtrongly and particularly 


in ſupport of the ſame goctrine, and adduced many inſtances and | 
precedents in proof of his poſitions; and congluded with propoſing, 


that fo put an end to all doubt about it for the futuxe, the lords 


ſhould come to 2 reſolution; and accordingly they did come to the 
ſollowing reſolution ar declaration, and ordered jt to be entred on 
their journal, 272. * 5 February 1757, It is ordered and declared, 
« that no peer or lord of parliament hath privilege againſt being 


„ compelled by proceſs ef the courts: of #7/{mjnſter-ha{l, to pay 
* gbedlience to a writ of Habeas corpus directed to him.” Burrow, 


Mansfield. 631. 


By the 12 & 13 W. c. 3. and 11 G. 2. c. 24. Any perſon may 5 
bring an action againſt a peer or member of parliaments or any of 


tieir mental or other ſervants, immediately after the diſſolution or 


prorogation, until a new parliament meet, or the ſame be reaſſembled ;_ 


and from nay adjournment of botly houſes for above 14 days, until 
both houſes ſhall meet or reaſſemble; and the courts during ſuch 


time may proceed to give judgment and award execution. But 


this ſhall not extend to ſubject the perſon to be arreſted during the 
time of privilege; but the plaintiff may proſecute at law by Jum- 
mons and diſtreſs infinite, or by original bill, and ſummons, attach 
ment, and diſtreſs infinite, until the defendant ſhall enter a common 


appearange, or file common bail: And in equity, the plaintiff may 


proceed by letter or ſubpœna; and after ſervice thereof, may, for 
want of appearange or anſwer, or non- performance of an order or 


of the party, but not arreſt his bod. —\ 


By the 4 G, 3. C. 33+ with reſpect to ban ru pts, che petitioners, 
on affidavit of the debt, and that they verily believe that the debtor 


is a trader within the ſtatutes of“ bankruptcy; may ſue out a fum- 
mans, or an original bill and fummons, and ſerve him with a copy 
thereof; and if he ſhall not, within two months after ſervice, pay 


the debt, or enter into bond to pay ſuch ſum as ſhall þe fecbvered, 


decree, or for breach thereof, ſequeſter the real and perſonal eſtato 
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with coſts, he ſhall be adjudged a bankrupt from the time of ſervice 


of the ſummons, and the creditors may proceed againſt him as againſt 


other bankrapts. Provided that this ſhall not extend to ſubject any 
perſon intitled to privilege to be arreſted during the time of ſuch pri» 


vilege, except in caſes made felony by any of the ſtatutes of bank- 


And by the 10 G. 3. Pg $O. Any pexſon may commence and proſe. 


cute any action in any court of record or court of equity, or of admi- | 
nlty (or, in cauſes matrimonial and teſtamentary, in any court hav- 


ing cognizance of cauſes matrimonial and teſtamentary), againſt any 


peer or member of the houſe of commons, or any of their menial or 


other ſervants, or any otlier perſon inttled to privilege of parl:ament; 


and 
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and no proceedings thereupon ſhall be delayed under colour of ſuch 
privilege. Provided, that this ſhall not ſubject the perſon of any 
member of the houſe of commons to be arreſted or impriſoned on any 
ſuch {uit or proceedings. And to remedy the dilatorineſs by proceſs 
Of Diiſtringas, the court out of which the writ proceeds, may order 

the iſſues levied from time to time to be ſold, and the money ariſing 

thereby to be applied to pay ſuch coſts to the plaintiff as the court 
{hall think juſt, and the ſurplus to be detained till the defendant ſhal] 
have appeared, or other purpoſe of the writ be anſwered. And obe- 
dience may be inforced to any rule of the court of king's bench, com- 
mon pleas, or exchequer, againſt any perſon intitled to privilege, by 


diftreſs infinite, if the perſon intitled to the benefit of ſuch rule ſhall 


chuſe to proceed in that way, 


VIII. ; How long the parliament ſhall continue. 


The parliament ſhall have continuance for ſeven years, to be ac- 
counted from the day on which by the writ of ſummons they ſhall be 
appointed to meet; unleſs ſooner diflolyed by the king. 1 G. J. 2. 
And they ſhall not be diſſolved by the king's death, but ſhall con- 
tinue and immediately meet, fit, and act for ix months, unleſs ſooner 
diſſolved by the ſucceſſor. And if there be then no parliament in be: 
ing, the laſt preceding parliament ſhall meet, fit, and act as afore- 
nad. 768 V. c. 15. 6 An. c. 5. e Ns 
By 28 G. 3. c. 36. it is enacted, that from Toth Fuſy 1790, the 
20 G. 3. c. 17. ſhall be repealed, as far as the fame relates to the 
election of any member of parliament; and alſo, all ſuch parts of 18 
G. 2. c. 18. (and all ſuch parts of any other act) as do diſable any 
perſon to vote for any meſſuages, lands, or tenements, which have 
not been aſſeſſed towards the land tax. f. 32, 33. GY 
Fs And for the better aſcertaining the rights of per- 
Regiſter to be ſons claiming to vote for knights of the ſhire to 
provided, and ſervè in parliament, the king's printer ſhall provide 
delivered to the ſuch number of regiſters as ſhall be required, of the 
regiſter keep- form (No. 1. in the ſchedule annexed to the act) 
ers. and ſhall tranſmit them to the clerks of the peace 
ET of every county, by 5th March 1789. And ſuch 
clerk of the peace ſhall deliver one of ſuch regiſters to every regi/ter- 
keeper within each reſpective county, wha ſhall give a receipt 
(ſchedule, No. 2.) for the ſame. . 1. eee 
CL And for every pariſh there ſhall be a regiſter- 
Regiſter keep- keeper; and where pariſhes are ſubdivided into aiſ- 
ers. e tricts, to every diſtri, whether townſhip, quarter, 

| hamlet, parochial, chapelry, conſiablewick, or other, 

for which ſeparate collectors of the land tax are appointed, ſhall be 
deemed a pariſh, for the purpoſes of this act; and the colleQor of 
the land tax for each diſtrict ſhall be the regi/ter keeper for ſuch dF 
tri&t ; and where joint collectors are appointed, the perſon firſt named 
in the appointment ſhall be the regiſter keeper: and in caſe of the 
dcath, illneſs, or abſence of the perſon firſt named, the next pr 
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named ſhall act as regiſter keeper for ſuch place. And if at any time 
there ſhall be no land tax 1 or in caſe of the death, illneſs, 
or abſence of any ſuch collector, or if from any other cauſe there 
all be no collector of the land tax appointed, the conſtable of ſuch 
diftridt (or officer performing the like duty) ſhall act as regiſter keeper. 
And every ſuch regitter keeper ſhall carefully preſerve the ſaid regiſ- 
ter, which ſhall be called the Regiſler of Freeholders for — di- 
tit; js 2% be delivered to the ſucceſſor in office of ſuch regiſter 
keeper. /- 2» DE 5 . 

and every perſon having a freehold eſtate within 
the meaning of this act ſhall have a right to cauſe Enrolment. 
his name to be enrolled in the Regiſter of Freehold. + 3 
ers for the diſtrict within which the whole or any part of ſuch eſtate 
ſhall lie, or out of which the whole or any part of ſuch eftate ſhall - 
iſſue, upon making perſonal application for that purpoſe to the re- 
giſter keeper ; and the regiiter keeper, if qualified, may enrol his 
own name in ſuch regiſter. Id. „ | | 

And whereas it would be expedient that fre 
holders reſiding at a diſtance from the place where Pnrolment of 
their freeholds lie, or out of which the ſame ſhall freeholders | 
ſue, ſhould be enabled to cauſe their names to be where freehold- 
enrolled, without travelling to fuch place, any ers live at a 
ſuch freeholder who ſhall reſide (or be) within diſlance from 
ſuch county, or within any other county, may them. 
cauſe his name to be enrolled in the regiſter ß OY 
| freeholders, by producing to any juſtice of the county where ſuch 
freeholder ſhall reſide (or be), an atteſtation (ſchedule No. 3.) which 
ſhall be ſworn to and ſubſcribed by Tuch freeholder before ſuch juſ- 
tice, who is required to adminiſter ſuch oath gratis, and to ſign the 
jurat at the foot thereof. And unleſs ſuch juſtice fhall be a juftice 
for the county in which ſuch eſtate ſhall lie, or out of which the 
lame ſhall iſſue, an oath of the form (ſchedule No. 4.) ſhall be writ- 
ten or printed at the end of ſuch atteſtation, which ſhall be produced 
to ſome juſtice for the county in which ſuch eſtate ſhall lie; and the 
perſon producing ſuch atteſtation ſhall take and ſubſcribe the ſaid 
laſt mentioned oath, which ſuch juſtice ſhall adminiſter gratis, and 
gn the purat at the foot thereof; and ſuch atteſtation being after- 
wards produced to the regiſter keeper, the freeholder, whole eſtate 
$ therein deſcribed, ſhall be entitled to have his name enrolled in 
ſuch regiſter as if he had perſonally appeared; and ſuch atteſtation 
hall be left with ſuch regiſter keeper, who ſhall deliver gratis to the 
perſon producing ſuch atteſtation, a copy of ſuch enrolment, on the 
lime day the atteſtation was produced. .. 3. 475 


And all freeholders above eighteen years of age are intitled to 
e 
Ea © 


enrolled by perſonal application, or by atteſtation as aforeſaid. 
No regiſter keeper ſhall have any judicial power 


whatſoever, with reſpect to any queſtion relative to Duty of regiſier 
| ue right of any perſon to be enrolled, but ſhall en- keepers. 
every perſon who ſhall apply as aforeſaid, and, 
k n the ſame; but ſhall not be compellable to make any ſuch enrol- 
n 2 I e A ment 
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ment before the 6th day of April 1789, nor on a Sunday, Good Fri. 
day, or Chriftmas-day, or on any general faſting day. And ſuch free. 
holder ſhall have a right to be preſent, and to examine whether the 
{ame be correctly enrolled, and to require the faid regiſter keeper tg 
* the ſaid enrolment in his preſence, which ſhall be done grad. 
| And after the 1oth day of July 1790; no perſon 
427 3 ſhall vote for a knight of 1 ſhire until b Thall 
/ have made a declaration (according to a form in the 
Ier 5. | X act). 0 6. 5 | 
And no perſon ſhall have a right to vote ( except 
Net to vote till as hereafter excepted) who ſhall not have been en- 
twelve months rolled as aforeſaid twelve calendar months befor: 
after enrol- the day on which he ſhall tender his vote, and ſhall, 
ment. | before he be permitted to vote, make a declaration 
. (tee the form in the act). /. 7. Tc 
Provided always, that any perſon to whom: 
Exceptions. freehold ſhall come, either by death, promotion b 
a2 @ benefice, office, or marriage, within two years be- 
fore tendering his vote, ſhall have à right to vote without having his 
name enrolled for twelve months as aforeſaid, provided his name be 
enrolled prior to. tendering his vote, and that he make-a declaration 
(fee the form in the act); and heſhall moreover produce to the {hen 
or perſon taking the poll, a copy of his enrolment, which ſhall be 
left with the ſheriff or perſon taking the poll. ſ. 8. | 
And if any perſon ſhall cauſe himſelf to be er- 
Penalty. rolled as aforefaid who has not a legal freehold, r 
SD wWhoſe eftate ſhall not at ſuch time be of tlie clear 
 yearlyvalue of 40s. over and above the intereſt of any money ſecured 
by mortgage upon ſuch eſtate, and all rents and out-goings pays: 
ble out of or in reſpect of the ſame, other than parliamentary, pub- 
lic, or parochial taxes; or if the whole or ſome part of the eſtate 
mall not lie in the diftrict where the enrolment is made; or if hebe 
not at the time of making ſuch enrolment in the actual poſlethonor 
receipt of the rents or prolits of ſuch eſtate for his own uſe ; or if le 
ſhall be poſſefled of no freehold eſtate but ſuch as has been granted 
to him fraudulently, or in which his intereſt ſhall be nominal or fe. 
titious, or ſhall upon pertonal application to be enrolled, miſtare 
any of the particulars directed to be ſpecified in his enrolment, it 
fatter Foe. Toner gn 
And if any perſon ſhall vote in virtue of any eſtate which ſhall 0! 
be a freehold, or without being twenty-one years of age, he ſhal 
forfeit 201. to the candidate for whom he ſhall not have voted, an 
who thall firſt ſue for the ſame, if within three calendar months: ! 
not ſued for by ſuch candidate in that time, the fame ſhall go to a0 
other perſon who ſhall ſue. /. 10. „„ 
And if any regiſter keeper ſhall wilfully refuſe i 
Penalty on re- envul the name of any perſon requeſting the fam 
ger keepers as aforeſaid, on proof thereof, on the oath of * 
witneſs, before one juſtice, he thall ſummon fuel 
_ repiſige keeper; and if he ſhall not ſhew fufficient eauſe for ul 
| 1 | | Tcl 
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refuſal, or, being duly ſ{\mmened, ſhall neglect to obey the ſame 
ithout ſufficient reaſon, ſuch juſtice ſhall levy, by diſtreſs and ſals 
of the goods and chattles of ſuch regiſter keeper, the ſum of gs. 
and alſo tht full coſts and charges attending ſuch diſtreſs and ſale, to 
ſne uſe of the perſon ſo refuſed to be enrolled; and if on a fieſli ap- 
plication of ſuch perſon to be enrolled, ſuch regiſter keeper {hall 
again refuſe, he ſhall forfeit 10 l. and alſo the like fam of 101. upon 
very ſubſequent conviction, with coſts as aforeſaid, to be recovered 
and applied as aforeſaid. /. 11. | 

And the clerk of the peace ſhall, on or $efore the 
th day of April 1789, deliver to the different re- Motices to be 
for keepers within his county, printed copies of gruen to free- 
notice (Tee the form in the act), one whereof ſhall Molders. 
e left by ſuch regilter keeper at the uſual place of 
thode of every freeholder within his diſtri, and a like notice ſhall 
eafized on the door of every church or chapel, in the month of 
pril 1789. And fuch regiſter keeper ſhall ſubſcribe his name and 
lace of abode to ſuch nitice. And ſuch clerk of the peace ſhall 
lo deliver to every regiſter keeper within ſuch county, a printed 
harge (ſchedule, Ne. 8), ſhewing in what manner he is to publiſh 
he faid notice, and to exccute his office. And ſuch clerk of tile 
eace hall likewiſe, in the ſaid month of April, cauſe the ſaid no- 
ice to be publicly proclaimed in every principal ſtreet, ſquare, ahd 
lace, in every market town in the county, on ſome market day, and 
all alſo ſend a copy thereof to the printer of every newſpaper within 
he county, to be inſerted therein. And everyTegiſter keeper fhall 
jon a receipt for the ſaid notice (of the form in {chedule, No. 2). 

And fuch regiſter keeper ſhall, between the 1ft 
Monday in May and the 1ſt day of Fuxe 1789, de- Summons to 
ver unto every freeholder within his diftrict who freeholders. 

all reſide therein, and who has not been enrolled, 0 
ſummons (ſee the form in the a&), and ſhall ſign his name and 
lace of abode to ſuch ſummons; and ſhall be ready at his dwelling 
jonſ2 on the faid firſt Monday in May, and on the ſecond Zhurſday 
n June, between nine in the forenoon and three in the afternoon, to 
abe enrolments. /. 13, 14. VV 
And the king's printer ſhall provide a number of _ | 
ovks (ſchedule, No. 7), cqual to the number of Fegiſler- boots 
ilters, and to be fo bound as to admit leaves con- to be provided. 
ninp copies of enrolments as aforeſaid; and alſo. „ 
number of blank forms of enrolments, printed on ſingle half ſheets, 
dich he ſhall deliver to every clerk of the peace by the 5th day of, 
arc 1739, who ſhall, by sth April following, diftribute Ealf the 
nk forms amongſt the regiſter keepers, who fhall ſign a reccipt 
edule, No. 2), tor the ſame. /. 15. 3300 

And every regiſter keeper, or perſon officiating. as Cogies of en- 
ch, ſhall make vpon the blank forms, on ſingle rolmerts- to be 

it ſheets as aforeſaid, an exact and correct copy delivered to the 

enrolments contained in the regiſter in his cuſto- clerk of the 

» and of the progrefſive number of every fich peace. 

J __ enrolment, 
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enrolment, and ſhall deliver ſuch copy to the clerk of tlie peace 3 
the quarter ſeſſions, in Fly 1789, upon oath ; and ſhall alterward,, 
twice in every year, in January and Fuly, likewiſe deliver to th, 
clerk of the peace at the quarter ſetions, upon oath, a copy, gratis, 
of every enrolment which thall have been made in his regiſter in the 
half year preceding; and ſhall at the fame time alſo deliver every at. 
teſtation which {ſhall have been left with him as aforeſfaid. And '{ 
no enrolment thall have been made ſince the laſt copy was delivered, 
ſuch regiſter keeper ſhall deliver (or ſafely tran{mit, ſealed up) u 
ſuch clerk of the peace, a notice ſigned by him (ſchedule, No. 95 
7. 16. . | | 10 | | | 5 55 
And the clerk of the peace ſhall paſte the copies of enrolments inz 
book of the form (ſchedule, No. 7); and if any enrolment or atief 
tation be wanting, or if he thall not have received any copy of end. 
ment, or notice as aloreſaid, he ſhall give notice thereof to the ie. 
giſter keeper, and ſhall repeat ſuch notice as often as the caſe ſhall 
require. And he fhall preſerve all ſuch books, atteſtations, and ny 
tices delivered to him; and ſhall deliver the fame to his Tuccellvr, 
: And every regiſter keeper ſhall, in May or June 1790, and ſoar: 
nually, carry the regiſter and copy of enrolments of ſuch perſons x 
mall be dead, or have diſpoſed of their freeholds, to a juſtice, wi 
mall fill up the blanks in the memorandums at the end of the ong- 
nal enrvhnent in the regiſter, and at the end of the copy, and liga 
the ſame; and fuch regiſter kecper thall, in Fuly following, deliver 
tuch copy to tie clerk of the peace at the ſeilions, who thall patt 
the ſame in the proper book on the back of the leaf having the ſane 
number as the enrolment. But no clerk of the peace or regte 
keeper ſhall eraſe any ſuch enrolment; but the ſame ſhall continue 
and ſtand upon tu regitter, . 18. | EL i en 5 
8 And the votes of perſons intitled to rent chargs 
Aunuilants. or annuities ſhall not be valid, unleſs the directions 
og i of 3 G6. 3. c. 24. be complied with; and unless 
memorial of the leaſe be entered with the clerk of the peace befor 
the clection, containing the date, the parties, the lands, and the le. 
bendum. And every clerk of the peace ſhall, by 5th April 1789, Pi- 
vide proper books for enrolling ſuch memorials. f. 19. 5 
= And at every election the ſherif ſhall provide fot 
Election. each difliict a book for taking the poll (of the fo 
in ſchedule, No. 6). And every freeholder ſtal 
vote at the poll book of the diſtrict in which he is enrolled. . 20. 
And after the 1oth July 1590, no therilf ſhall have any judicil 
Power to determine the right of voting of any perſon who ſhall ten- 
der his vote, but ſhall-receive the ſame, ſuch perſcn making the k. 
quitite declaration, Sc. And perſons authorized to take the pol 
may adminiſter ſuch declarations. / 21. 3 
Dec larati > And the fherilf ſhall declare the number of vots 
eclaratinn 8 5 ; Ha and if atichin os Wl 
ee a the. tor each candidate; and if within 0! 1 
„ afterwarcs ten frecholders hall demand a / 
+ he ſhall procced therein on the day following, f 
leſs ſuch day be a Sundey, Good Friday, Chr: fumes 


Sciultny. 
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ay, or a public faſt day; and in that cafe, on the day following. 
And the clerk of the peace ſhall attend during the ſcrutiny, by the 
hour of eight in the morning, with copies of enrolments, books 
wherein memorials of leaſes have been enrolled, and all books of 
entries of certificates and memorials in his keeping. And if it ap- 
pear to the ſheriſl on ſuch ſcrutiny, that any perſon hath voted with- 
gat being enrolled, &. in purſuance of this act, he ſhall reject ſuch 
vote, and {hall upon the original poll book, oppoſite.the name of 
ſach Wark write“ rejefed;” but ſhall not a the entry of the 
„ 7 | Eg] | 
And the regiſter ſhall remain with the perſon who ſhall a& as re- 
gilter keeper in every diſtrict, and ſhall not on any pretence-be car- 
ried to any diſtance from ſuch djitrict, except before a juſtice, or to 
the aſſiz es in the particular eaſes above ſpecified; and a gopy of avy 
enrolment proved upon oath by any perſon who ſhall have examined 
the ame, ihall be legal evidence; and alſo the copy kept by the 
clerk of the peace when that from the regiſter is not produced, 
Regiſters may be inſpected by any perſon at fea- + „ . 
fnabl: times, on en 18. to he! relies keeper ' er of 
or clerk of the peace for each inſpection. .. 24. es ler. 
The regiſter keeper ſhall deliver copies of en fol- 
ments or atteſtations in his cuſtogy, and ſhall ſign Copies of enrol 
tie fame: and the clerk af the peace {hall alſo de- ments to be deli- 
liver copies of atteſtations, enrolments, or of me- vered. _ 
morials of leaſes in his cuſtody, ſigned by him, in We 


a reaſonable time, to any perſon who thall. demand the ſame, for 
which ſhall be paid 2d. for every freeholder's enrolment, and at the 
nte of 1 d. for every thirty wards ip any ſuch atteſtation or memorial | 
of a leaſe ; which copies of enrolments ſhall be made upon the blank 
form, or ſhall be in the form of the ariginal enrolments. /. 25. 
When any regiſter keeper is out of blank forms, he fhall be 
a therewith from the clerk of the peace, on "application, 
And the clerk of the peace ſhall, previous to 
0%ber 1788, make out a liſt of every diſtrict in Tz! of diſtricts 
the county for which ſeparate colleètors of the land to be made out. | 
lx are appointed; and the recezver general of the land - - 
tax thall aſſiſt him in making out the ſaid liſts, being duly required 
by im ſo to do; and the clerk of the peace ſhall produce ſuch lift at 
the quarter ſeſſions in Ofober, and verify the ſame on oath; and the 
juſtices ſhall then ſign ſuch liſt, which ſhall be kept amongſt the 
wunty records. And fuch clerk of the peace fhall, within one 
month, deliver a copy thereof to the ſheriff; and by the 24th day of 
tie faid October, ſhall require the king's printer to ſend him a ſuffi- 
cnt number of regiſters, according to the number of diſtricts ; and 
atterwards from time to time ſuch further number as occaſion may 
Icequire. And ſhall make an atteſted copy of the aforeſaid liſt for 
any perſon who ſhall demand the ſame, on being paid 1 d. for every 
türty words. And if any diſtrict ſhall have been omitted in ſuch 
viginal lift, the ſeſſions, upon the fact being proved on oath, may 
Oh f 2 5 | amend 
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amend ſuch lift, by inſerting ſuch diſtrict, and ſhall order the clerk 
of the peace to lend a — to the regiſter keeper of ſuch diſtrig. 


J. 27- 


Clerk of the And the clerk of the peace may appoint 2 de. 
peace may ap- Puty, who may do all things required by this ac, 
Print a deputy. J. 28. 

All expences incurred by the king's printer, g 
clerk of the peace, ſhall be paid out of the county 
rate, and the charges of ſach clerk of the peace 
ſhall be ſettled at the quarter ſeſſions. fe 29. 
After 10th July 1790, the returning officer need not tate the oath 
preſcribed by 2 G. 2. commonly called the returniug officer's oath, 
Nor any freeholder the oath preſcribed BY 18 G. 2, conumonly called 
the freeholder's gath- J 30, 31. 


Second huſ- Second huſbands may yote in LEG for their wivg 
bands: dower, though not ſet out by bounds. . 34. 


Eæpences to be 
paid out of 


county rale. 


And if any perſon ſhall make any falſe declan. 
Penalty on « falſe tion, or ſha 1 commit wilful perjury, or be gail; 
dec laration, and of falie affirmation, or procure the ſame to be doe, 
peru y. be ſhall forfeit 500 I. and ſhall alio be impriſoned 
for any time not leſs than one year, and not excee- 
ing three 9 85 ＋ 335 
And if any y perſon ſhall * ilfully and malicioul 
Deſt! oxing or deſtroy, or cauſe or procure to be deſtroyed, r 
wliertug regife | ſhall aid or aſſiſt in deſtroying or altering any regi 
75.5. ter of frecholders, or book ot copies cf enrolments 
| or any book of enrolments of memorials of leaſes, 
OT any atteſation: or ſhall eraſe or falſely alter the whole, 01 any 
part of any enrolment, | or copy of enrolment in any ſuch regiſter, or 
book, op atteſtation aforeſaid: or inſert, or cauſe to be inſerted in 
zny ſuch regiſter, or book, any counterfeit or Achit: :0us enrolment, 
or copy of enrolment: or make, or cauſe to be made, any forges, 
counterfeit, or fictitious regiſter, or book, or enrolment, or copy of 
enrolment, or atte{tation aforeſaid; or mall for ge, or countertet 
the name of any perſon who ſhall have been figned to any enrolment, 
or copy ee or atteſtation, or jurat aforeſaid, he ſhall be deem: 
ed guilty of a miſdemeanor, and! may be tranſpor ted for any term no! 
exceeding {even years. J. 39. 
All forſeitures are to be recovered! in the courts 
 Weſiminfler, except in cates herein otherwiſe pro- 
vided for. /. 37. 
Provided nevertheleſs, That n. no perſon ſhall be 
deemed to incur any penalty tor having cauſed his 
defect of litle, "BE led | iger of | Jes 
pr ooided voter. name to De CNTOILCU ein ANV regiſter o reehe N 
13 Se og or for voting, on account of any want or defect in 
7 title to the ate for which he was enrolled, ot 
voted, provided he be in the actual poſſeſſion or receipt of the rents 
or profits of ſuch eſtate to his own uſe, and ſhall not hold the ſame 
97 copy of court roll, Or at wi ill, or ſulkerance, T7 lar term of years, 


Pe; ralttes how 
to be recovered. 


Ivo o penalty for 


or 


PARLIAMENT 


or by tue of any grant or leaſe not being for life, or for 3 greater 
tate. /. 39. 

But perſons entitled to the rents of lands demiſed 
tor lives, hall have a right to be enrglled and to Lands demiſed 
yore, if the rent ſo aceruing be of the clear yearly for lives. 
value of 408. 40. | 

And by * 3. c. 52. after r TECitiNg 10 G. 3. c. ; 
16. 11G. 3. C. 42. and 25 B. 3. c. 84. and that Petitions com» 
further on ſhould be made for the execu- plaining un- 
tion of the ſaid acts, and that proviſion ſhould be due elections, by 
made for diſcouraging perſons from proſecuting ſri- whom to be 
volous or vexatious petit! ons, or ſetting up fri vo- ſubſcribed. 
lous or vexatious defences, in any of the caſes to 
which the ſaid acts relate; and alſo for the final deciſion of queſtions 
reſpeQting the rights of voting at ſuch electigns, or of nominating the 
returning officers who are to preſide thereat; it is enacted, That no 
petition, complaining of an undue clectipn gr return, ſhall be pro- 
ceeded upon in the manner preſcribed in the ſaid acts, unleſs the 
ſame ſhall be ſubſeribed by ſome perſon claiming therein to have had 
a right to vote, qr to be returned as duly elected at the election to 


which the ſame ſhall relate, o alledging lumfelf to be a candidate at 
ſuch election. J. . 


And no proctedings ſhall be had upon any petl- - . 
tion, unleſs one of the ſubſcribers to the ſame ſhall | Recognizance to 
enter into A recognizance to appear before the houſe be- entered into 
at the time fixed for taking the ſame into conſide- before petition | 
ration; and if no recoghſzanes have been duly proceeded i in. 
entered into, the order for taking the petition into 
conſideration hall be diſcharged, unleſs the houſe (hall ſee caufe to | 
enlarge the time. |. 5. 

And fuch recognizances ſhall be e into before the ealber, 
and the ſufficiency of the ſureties are to be allowed by him on 
g ne report of two perſons appointed by him to examine the ſame. 

7. 6. 

Provided always, That where the party who, is to enter into ſuch 

recognizance, or his ſureties, ſhall reſide above 40 miles from Lon- 

don, ſuch party or ſurety may enter into ſuch recognizance before a 
juſtice, which recognizance being duly certified under the hand of 
lach juſtice, and being tranſmitted to the ſpeaker, ſhall have the 
ſame effect as if it had been entered into. W the ſaid ſpeaker. 
And the perſons to whom it is referred to examine the ſufficiency of 
lach ſureties, may recęive as evidence in theix examination any affi- 
davits relating g thereto, which ſhall be ſworn before a maſter in chan- 
ceiy, or any juſtice. 'N 7. 

£ There are many other regulations in this act, which relate chiefly 
to the proceedings in the houſe of commons, therefore it is thought 
uaneceſlary to take further notice of them here, but to refer the. 


reader to the act itſelf, 1 PARS VIPs 


*PARSNIPS 


HE penalty for ſtealing parſnips is s the ſame as bor ftealing tur- 


nips: For which, ſee the title Turnips. 


PARTITION. 


>) Y the 8 & 9 17. 0. 31. intitled, An act for the eas obtaining 
partitions of lands in coparcenary, joine-tenancy and tenancy in 
common, it is enacted, that if the high ſheriff cannot convenient] 


be preſent at the execution of any judgment in partitidn, in ſuch caſe 


the under fheriff in pre eſence of two juſtices may pr deren d to execution 
of the writ of panes 


Partridge. See Game.. 


PAWNING 


BY the 25 6. .J. 48. 1 derten exerciſing 
the trade of a paunbroter, {hall take out a li- 
cence, for which he ſhall pay, 1f within the bills 
of mortality 101; elſewhere 51; and ſhall rene the fame annually, 


Licence. 


ten days at leaſt before the end of the year, on pain of forfeiting 5ol: 


to be recovered in the courts at Weſtmin/! „„ 
The ſame to be under the management of the e of the 
ſamp duties. /. 2. 


And no perſon ſhall keep more than one kak OT r ſhop by virtue of. 


one licence; but perſons in . need. only take out one li- 
cence for one houſe. .. 7, 8. 
Who ſhall be 7 AP perions whe Gab . . way of pan, 
deemed Pawn= 8555 We or ; 5 Fee 3 repay 
brokers. ment of money tent ; thexeon, mall be deeme pawn- 
brokers, . 5. - 
Mot to extend to But the ſame ſhall not h to any perſon who 
perſons lending ſhall lead money at 51. per cent, intereſt, without 
money at 5 per taking any further or greater profit for the loan 
cent. 1 thereof. id. . 6. 17 'oÞ 3. 6. 3). . A4. RD 
And every pawnbroker ſhall cauſe his name, and 
Certain words the word pawnbroker to be put up in large legible 
lo be put up. characters, over the door of his ſhop or other place 
uſed by him for carrying on ſuch buſineſs, on pain 
of forſeiting 101. for every ſhop or place made uſe of for one week 


| *P 268. without * having the ſame put up: To be recovered by confeſſion, 


or oath of one witneſs, by diſtreſs, by warrant under the hands and 
ſeals of two juſtices, half to the informer, and half to the poor; and 
for want of ſufficient diſtreſs, the offender to be committed to gao! 
or houſe of correction, not exceeding three months, nor leſs than 
fourteen ars, unleſs ſach . and realonaþle charges ſhall be 
fooner paid. 27 G. 3. c. 37+ fe 18 


And 


1 , ky FO Rac FR 3 * 4 —_— Pe N * . l AE \ : 1 8 . 2 * - | — and ä 8 a * 
NA ˖ ˙ e e r r an foe i ane oat” oy; tft IR Cnye: Co OT er EE CE OE NT NE A PL nt NY; l 8 
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PAWNING. 


And every pawnbroker may demand and wks the 

following rates over and above the principal ſum Rate of profit to 
advanced, before he {hall be n to re- deliver be taken. 

the goods pawned, (viz.) 

For every pledge upon which there mall have been lent not ex- 
ceeding 28. 6 d. one halfpenny, for any time not exceeding one 
month, and tae ſame for every month afterwards, including the cur- 
rent month in which ſuch pledge ſhall be redeemed, — ſuch 
month fall not be expired: 

I 5s. ſhall have been lent thereon, 1d. 


__7 6d. — ditto 788 12d. 98 
— 1008s. — ditto — 2 d. 

— 128. 6d. — ditto — 22d. 
— 15S. — ditto — 3d. 

— 17s. 6d. — ditto — 32d. 

— 11 — ditto — 4d. 


And ſo on progreſſively and in proportion for any ſum not exceeding 1 5 
10 l. to be paid for by the calendar month, including the current 
month in manner abovementioned; which ſeveral ſums ſhall be in 
lieu of, and taken as a full ſatiofuetion for all intereſt due, and 

charges for warchouſe room. id. 
And where any intermediate ſum Jeni upon pawn ſhall exceed 
25. 6d. and not amount to 10 l. the perſon lending the ſame may take 

2 profit as aforeſaid of 4 d. and no more, for the loan of 29 8. by the 
month, including the current month as aforeſaid. id. 


Provided always, that the party intitled to, and las for re- 


demption of goods pawned within ſeven days after the end of the firſt 
month after the ſame have been pledged, may redeem the ſame with- 
out paying any thing by way of profit to the broker for the ſaid ſeven 
days, or ſuch part thereof as ſhall they have elapſed; and after the 
expiration of the ſaid firſt ſeven days, and before the expiration of 
the firſt fourteen days of the ſecond month, he may redeem ſuch | 
goods upon paying the profit payable for one month and a half; but 
if after the expiration of the fourteen days and before the end of the 


ſaid ſecond month, the broker * may take a profit of the whole ſe- *P 269 


cond month; and that the like regulation and reſtriction ſhall take 
place in every ſubſequent month > Gn application ſhall be made 
tor redeeming goods pawned. id. eg 
And every pawnbroker ſhall cauſe to ) the painted _ 
or printed in large legible characters, the rate of Table of the 
profit allowed by this act to be taken, and alſo the rates to be put 
various prices of. the notes or memorandums to be up. 
given according to the rates aforeſaid, and an ac- 
count of ſuch as are to be given gratis, and of the expence of obtain- 
ing a ſecond note or memorandum, where the former one has been 


loſt, miſlaid, deſtroyed, ar fraudulently obtained; and place the. . 


ſame in ſome conſpicuous part of the ſhop or place where ſuch buſi: | 
nels is carried on, ſo as to be viſible to the perſons pledging « or re- | 
ny $90ds, under forfeiture of 51. J 16, 21. 1 


* P 270. 


PAW NING. 


| And every perfont who mall take any good by 
Hit accdunt of way of pawn, pledge, or exchange, Wheieon ſhall 
goods pawned to be lent above 5 8. ftiall, before he advance or lend 
be entred in a any moncy thereon, enter in a fair and regular man- 
book. ner, in a book to be kept for that purpoſe, a de- 

{cription of fuch goods; and the ſum lent thereon, 
with the any and year, and name and place of abode of the perſon by 
whom they were pawned, and allo of the owner according to the in- 
formation of the perſon fo pawning the fame; and if the ſum lent 
mall nor exceed 5s. ſuch entry hall be made within four hours after 
the ſaid goods ſhall have been pawned; and at the time of taking 
every Pawn, a note or memorandum written or printed thall be given 
io the perſon pawning the ſame, containing a deſcription of uch 
goods received in pawn, and alſo the money advanced thereon, with 
the day and year, and names of the parties as aforefaid: and upon 
which ſaid note or memorandum; or on the back thereof, ſhall be 
written or printed, the name, and place of abode of ſuch broker, 
which note or memorandum the party pawning ſuch goods is requi- 
ed to take, and unleſs he ſhall take the ſame, ſuch broker ſhall not 
receive and retain ſuch pledge: And ſuch note-where the ſum lent 
is under 55. ſhall be given gratis. 
If the ſum lent is 58. and under 108. ſuch broker may take 2d. 


Ditto fos. ditto 2% dine 1 1d | 
ite d 1. ditto „ 
Ditto 51. and upwards Giese 44. 


Which note thall be produced to the broker before he ſhall be oþli ged 
to re-deliver ſuch goods, except as hereafter is excepted. 39 0. 2. 
c. 24. / 4. 27 C. 3. c. 37. / 4. 

II any perſon ſhall knowingly and deſig nelly 
Paro ig gend pawn, or exchange, or unlawlully diſpoſe of the 
the property of goods of any other perſon, not being employed or 
 offlers... authoriſed by the owner ſo to do, and ſhall be 
| thereof convicted by the oath of one witneſs, or 
confeſſion, heſore one juſtice, he ſhall forfeit 20s. and alſo the full 
value of the goods; and if not forthwith paid, the ſaid juſtice {hall 
commit him to the houſe of correction or ſome other public priſon of 
the place where he ſhall reſide or be convicted, there to remain and 
be kept to hard labour for not more than three months, nor leſs than 
one month, unleſs the forfeiture ſhall be ſooner paid: And if within 
three days before the expiration of the ſaid term of commitment, the 
ſaid forfeiture ſhall not be paid; the faid juſtice, upon application 
of the proſecutor, {hall order him to be publicly 3 ed in ſuch 
| houſe of correction or priſon, or in ſome open public place of the 
county, city, dlviſion, town, or place wherein the ate {hall have 
been committed, as to ſuch juſtice ſhall ſeem proper. The ſaid for- 
feitures, when recovered, to be applied towards making ſatisfaction. 


thercout to'the party injured, and defraying the coſts of the proſe- 


cution, as ſhall be adjudged reaſonable by ſuch juſtice; but if the 
3 injured ſhall decline to accept of ſuch ſarisfaction and colts, or 


f there be any over plus of the ſame, then It BY forteitires dr over 
| 1a 
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mall be paid to the overſeers for the uſe of the poor of ſuch pariſh 
or place. 30 C. 2. c. 24. . 3. 27 G. 3. c. + bs. e 
And if any perſon ſhall counterfeit, forge, or al- 
ter, any ſuch note or memorandum, or procure the Forging or 
fame to be done; or ſhall utter, vend, or fell ſuch counterfeiting 
note knowing the ſame to have been counterfeited, notes or m2mb- = 
forged; or altered, with intent to defraud any per- raxdums. 
ſon; ſuch offender ſhall be puniſhed as hereafter, 3 
mentioned: and any perſon, or his ſervant or agent, to whom fuch 
note ſhall be uttered or offered, which he ſhall have reaſon to ſuſpect 
has been counterteited, forged, or altered, may ſeize the perſon of- 
fering the ſame, and deliver him to a conſtable, who fhall convey 
him before ſome Juſtice of the place where ſuch offence is ſuppoſed 


to have been committed, and if upon examination it ſhall appear to 


the ſatisfaction of ſuch juſtice, that ſuch perſon is guilty, he ſhall. 
commit him to the gaol or houſe of correction of the county or place 
where ſuch offence was committed, for any time not exceeding three 
months, norleſs than one month. 27 G. 3. c. 37. . 6. 

And if any perſon who {hall offer by way of pawn, —_ * 
pledge, exchange, or ſale, any goods, ſhall not be Perſons offering 
able, * or ſhall refuſe to give a ſatisfactory account goods in pawn . * 
of himſelf, or of the means by which he became not giving a 


poſlefled thereof, or ſhall give any falſe informa- good account of 


tion as to whether ſuch goods are his own property themfelves. 
or not; or if there ſhall be any other reaſon to ſu rx 
pe& that ſuch goods are ftolen, or otherwiſe illegally or clandeſtinely 
obtained: or if any perſon not intitled, nor having any colour of ti- 
tle, by law to redeem ſuch goods, -ſhall attempt to redeem the ſame ; 
it ſhall be lawful for any perſon, his ſervant, or agent, to whom the 
ſame ſhall be offered, to ſcize and detain- ſuch perton, and the faid 
goods, and to deliver him immediately into the cuſtody of a conſta- 
ble, who ſhall as ſoon as may be, convey ſuch perſon, and the ſaid 
goods before a juſtice; and if ſuch juſtice ſhall upon examination 
and enquiry have cauſe to ſuſpect that the ſaid goods were ſtolen, or 
legally or clandeſtinely obtained, or that the perſon offering to re- 
deem the ſame hath not any pretence or colour of right foto do, he, 
ſhall commit ſuch perſon into ſafe cuſtody for ſuch reaſonable time 
as ſhall be neceſſary for obtaining proper information, in order to be 
further examined; and if upon either examination it ſhall appear to 
the ſatisfaction of ſuch juſtice, that the ſaid goods were ſtolen, or 11+ - 
legally or clandeſtinely obtained, or that the perſon offering to re- 
deem the ſame, hath not any pretence or right fo to do; he ſhall. 
commit ſuch offender to the gaol or houſe of correction of the county 
or place where the offence was committed, to be dealt with accord- 
ing to law, where the nature of the offence ſhall authorize ſuch com- 
mitment by any other law; and where the nature of the offence ſhall 
not authorize ſuch commitment by any other law, then ſuch commit- 
ment ſhall be for any time not exceeding three months, nor leſs than 
one month, at the diſcretion of fuch juſtice. - 30 G. 2. c. 24. . 7, 8. 
. 3. c 37, | RT: . ö 5 . 


ei. Go And 
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And if any perſon ſhall knowingly buy, or take 
Linen, Sc. put in as a pledge, any linen or apparel entruſted to any 
out to waſh or other perſon to waſh, ſcour, iron, mend, or make 
mend, Sc. up; and ſhall be convicted thereof, on the oath of 
one witgeſs, or confeſſion, before one Juſtice: he 

ſhall forfeit double the ſum given or lent on the ſame, to the poor, 
to be recovered as other forfeitures by this act ; and thall be obliged 
to reſtore the {aid goods to the owner in pieſence of the juſtice. 35 
G. 2. c. 24. /. 6. 3 5 

5 5 And if the owner of any goods unlawfully par. 
Oroners of goods ed, pledged, or exchanged, ſhall make out either 
unlawfully on his oath, or by the oath of ene witneſs before 

. pawned may one juſtice, that ſuch owner hath had his goods un- 
"*P$92, ſearch for the lawfully obtained or taken * trom him, and that 
8 ſame. there is juſt cauſe to ſuſpect that any perſon within 
the juriſdiction of ſuch juſtice hath knowingly and 
unlawfully taken to pawn, or by way of pledge, or in exchange, any 

goods of fuch owner, and without his privity or authority; and 

make appear to the ſatisfaction of ſuch juſtice, probable grounds for 

ſuch the owner's ſuſpicion: ſuch juſtice may iſſue his - warrant for 
ſearching in the day time the houſe, warehouſe, or other place of 

any ſuch perſon ſo charged as aforeſaid; and if the occupier of ſuch 

houſe, warehouſe, or other place ſhall, on requeit to him made to 

open the ſame. by any peace officer authorized to ſearch there by war- 

rant of ſuch juſtice, refuſe to open and permit the ſame to be ſearch: 

ed, it ſhall be lawful for ſach peace officer to break open any ſuch 

houſe, warehouſe, or other place in the day time, and to ſearch as 

he ſhall think fit therein for the goods ſuſpected to be there, doing 

no wiltul damage; and if any perſon ſhall oppoſe or hinder any ſuch 

ſearch, and ſhall be thereof convicted before one Juſtice by the oath 

of one witneſs, he ſhall forfeit 51. and if the ſame ſhall not be im- 
mediately paid down, or within the ſpace of 24 hours, the juſtice 

mall commit him to the houſe of correctien or ſome other public 

priſon, there to be kept to hard labour for any time not exceeding 

one month, nor leſs than five days, unleſs in the mean time the for- 

feiture ſhall be paid; and ſuch torfeiture, when recovered, ſhall go 
to the poor; and if upon ſuch ſearch any of the-goods ſhall be found, 

and the property of the owner thall be made out to the ſatisfaction 

of ſuch juitice by the oath of one witneſs, or confeſſion, ſuch juſtice 

ſhall thereupon cauſe the ſame to be forthwith reſtored to the owner: 

30 . 2+ e. 24: {9-296 36.3% 8 Cn 

And if any goods ſhall be pawned or pledged for 

| Pawnbrokers ſecuring any. money lent thereon, not exceeding in 
refuſing to deli- the whole the, principal ſum of 101. and the pyoit 
ver UP: g004S thereof; and if within one year after the pawning 
patunedl. thereof (proof having been made on oath by one 
. Vitneſs, or by producing the note or memorandum 
directed to be given by this at as aforeſaid, before any ſuch juſtice, 
of tie pawning of ſuch goods within the ſpace of one year) any ſuch 
pawner who was the real owner of ſuch goods at the time of tbe 
pawning thereof, ſhall tender to the perſon who lent on ſecurity of 
e the 


[| 
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the ſaid goods the principal money borrowed thereon, and pr FE OR 


cording to the rates by this act eſtabliſhed; and if the perſon who 


took the goods in pawn ſhall thereupon neglect or refuſe to deliver 


back the goods ſo pawned for any ſum not exceeding the ſaid princi- 
pal ſum of 10 J. to the perſon who borrowed the money thereon; 


then, and“ in ſuch caſe, on oath thereof made by the pawner, or * 


ſome other credible perſon, any juſtice of the place where the perſon 


who took ſuch pawn ſhall dwell, on the application of the borrow- 


er, ſhall cauſe ſuch perſon to come before him, and ſhall examine 
on oath the parties themſelves, and ſuch other credible perſons as 


ſhall appear before him, touching the premiſſes: and if tender of 
| the principal money due and all profit thereof as aforeſaid, ſhall be 


proved by oath to have been mage as aforeſaid, within the ſpace of 
one year; then on payment by the borrower of ſuch principal money 


and the profit due thereon as aforeſaid, to the lender, and in caſe - 


the lender ſhall refuſe to accept thereof on tender before fuch Juſtice, 


the ſaid juſtice ſhall theres on, by order under his hand, direct the 


goods ſo pawned forthwith to be delivered to the pawner: and if 
t 


e lender ſhall neglect or refuſe to deliver up, or make fatisfaftian 
for ſuch goods as aforeſaid, as ſuch juftice ſhall order; then he ſhall 
commit the party refuſing to the houſe of correction, or ſome other 
public priſon, . until he ſhall deliver up the ſaid goods according ta 


the order of ſuch juſtice, or make ſatisfaction for the value thereof 
to the party intitled to the redemption. 27 E. 3. c. 37... | 
And whereas inconveniences have ariſen to 
pawnbrokers from ſeveral different perfons claim- Perſons produce 
ing a property in the ſame goods; for remedy ing notes or 
waereof, it is enacted, that the perſon who ſhall memorandums 
produce ſuch note or memorandum as aforeſaid, deemed the _ 
and require a delivery of the goods mentioned there- owners. 
in, ſhall be deemed the owner; and ſuch pawn- 


broker, after receiving ſatisfaction reſpecting princi al and profit as 
or memorandum, and he ſhall be indemnified; unleſs he ſhall have 
notice that the ſame are ſuſpected to have been fraudulently or fe- 


manner hereafter mentioned, for redeeming of goods pledged, 


10. f . VVV 
And in caſe ſuch pawnbroker ſhall have had ſuch 
otice as aforeſaid, or if any ſuch note or memoran- Where notes 


ently obtained from the owner, and the goods men- copy io be deli- 
oned therein ſhall remain unredeemed, the broker verd. 


| 
* 


ith whom ſuch goods Were pledged, at the requeſt 


CH „ 'v 2 — y—_— — — ww 


ale written thereon, as the ſame {hall be ſtated to him by the party 


aloreſa iq, ſhall deliver ſuch goods to the perſon producing ſuch note 
had previous notice from the real owner not to deliver ſueh goods;. | 
loniouſly taken or obtained; and unleſs the real owner proceed in 


here ſuch note or memorandum hath been loſt, miſlaid, deſtroyed, ' 
or fraudulently obtained from the ownex thereof, 27 G. 3. c. 372 


lum ſhall be loſt, miſlaid, deſtroyed, or fraudu- Ec. are loſt, a 


Il any perſon who ſhall repreſent himſelf as the owner thereof, ſhall * 
fliver to ſuch perſon a copy of ſuch note or memorandum, with the 
"mm of an * affidavit of the particular circumſtances attending the & P 274. 


65 2 . 


273. 


P A e NIN S. 


applying; for which copy and affidavit in caſe the money lent ſhal! 
not exceed 108. the broker ſhall receive 1d. and if above 108. he 
Mall receive the like ſum as he is intitled to take on giving the gi 
ginal note or memorandum, to be paid by the perſon applying: and 
the perſon having obtained ſuch copy and form of an affidavit, ſhall 
thereupon prove his property in ſuch goods to the {atisfatttion of 
ſome juſtice, and alſo verify on oath the truth of the particular cir. 
cumſtances attending the caſe mentioned in ſuch athdavit ; the cap- 
tion of ſuch oath to be authenticated by the hand-writing of ſuch 
Juſtice; whereupon the broker ſhall ſuffer the peiſon proving ſuch 
property to redeem ſuch goods, on leaving ſuch note or memorandum 
_ and affidavit with ſuch broker. Id. . 11, | 12 0 
. 5 And all pawned goods ſhall be deemed forfeited, 
Pawned goods and may be {old at the expiration of one year {by 
may be ſold at the act of 30 G. 2. c. 24. /. 11, at the expiration of 
the end of one two years] from the time of pawning the ſame, and 
N where the ſum lent thereon ſhall be above 108. and 
mot exceeding 101. ſhall be ſold by public auction, 
but not atherwiſe, by the broker; and the ſame ſhall be expoſed i 
public ytew, and a catalogue thereof publiſhed, and an advertiſe- 
ment giving notice of ſuch ſale, and containing the name of ſuch bro- 
ker, ſhall be inſerted in ſome public newſpaper, two days before the 
firſt day of fale, on pain of forfeiting to the owner 51. zd. .. 12. 

Pxqvided nevertheleſs, that if any perſon titled 

unleſs notice be to redeem ſuch goods, ſhall, before the end of the 
gi ven before the year, give notice in writing to the perſon who has 
end of the year. the ſame in pawn, or leave ſuch notice at his utual 
PlwBklace of abode, not to ſell ſuch goods at the end 
of the ſaid year, the ſame ſhall not be ſold until 3 months from tte 
end of the ſaid year, during which 3 months the owner ſhall have 
liberty to redeem the ſaid goods on the terms aforeſaid. id. f. 13. 

: And every pawnbroker ſhall enter is, a book t0 
An account of be kept for that purpoſe, a juſt account of the ſal? 
goods fold to of ſuch goods, exprethng the day when, and the 
entred in a money for which the ſame were ſold, together witl 
book. | the name and place of abade of the auctioneer and 

. purchaſer; and if ſuch goods are ſold for more tha. 
is due thereon, the overplus Nall be paid on demand to the peri 

by whom, or on whoſe account ſuch goods were paw ned, if ſuch ce. 
mand be made within three years after ſuch ſale, the neceſſary c 
and charges of ſuch ſale being firſt deducted; and the perſon wi! 
pawned ſuch goods, ſhall fer his ſatisfa ion, be permitted to in{pet 
the * entry made of ſuch fale, paying for ſuch inſpeQtion 1d. 00 
no more. And if any perſon thall refuſe, the perſon who pad nad 
ſuch goods to inſpect ſuch entry, or if he be an executor, admin 
trator, or ailignee, at ſuch time producing his letters teſtamentar! 
letters of adminiſtration or aſſignment; or if the goods were ſold ot 
more than the ſum entered in ſuch book; or if ſuch perſon ſhall 2 
have made ſuch entry; or ſhall not have bona fide ſold the goods jor 
the beft price, and according to the directiam of this act; or [bd 
reſuſe to pay ſuch oyerplus on demand as aforeſaid; he ſhall 2 
mY | ny — 
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treble the ſum ſuch goods were originally pawned for, to the perſon 
by whom, or on whoſe account they were pawned ; to be leyied by 
diſtreſs by two juſtices where the offence ſhall be committed. go.E. 
2. c. 24+ J. 11, 12. 27 G. 3. c. 37. fo 14. 
And no perſon having goods in pawn, ſhall, ei- es 
ther by himſelf or other perſon, purchaſe any fuch Pawnbroker not 
goods during the time they ſhall remain in his cuſ- fo purchaſe 
tody upon ſuch pawn (except at ſuch public autti= goods whilſt 
on); nor ſhall ſuffer the ſame to be redeemed with they are under 
a view or intention of purchaſing thereof; nor make pawn. 
any contract with any perſon offering to pawn the 
ſame, or with the owner of the pawn, for the purchaſe, fale, or 
diſpolition of the ſaid goods, before the end of one year from the 
time of pawning the ſame; norſhall purchaſe, receive, or take any 
goods in pawn from any perſon who ſhall appear to be under the age 
of 12 years; or ta be intoxicated with liquor; Or purchaſe or take 
in pawn or exchange the note or memorandum afareſaid of any other 
broker; nor buy any goods in the courſe of his trade 3 
before 8 o'clock in the morning, nor after 7 in the Time for taking 
evening; nor receive any goods by way of pawn or ia pgwns limit- 
exchange before 8 in the morning, nor after 9g in ec. 
the evening between Michael mas- day and Lady- daa 
nor before 7 in the morning and after 10 in the evening the remain- 
der of the year, except only on the evenings of Saturday throughout 
the year, and the evenings preceding Good-friday and Chriſimas-day, 
on which days, and on Sundays, no perſon ſhall carry on the trade 
of a pawnbroker. 24 G. 3. g. 37. (- 15 Sf 
5 And if any diſpute ſhall ariſe between any perſon Do 
| pawning or offering to redeem any goods, 'and the Diſputes to be 
broker with whom the ſame were pawned, reſpedt- determined by 
ing the re-delivery thereof, or the money to be paid one juſlice. 
to ſuch broker, in caſe the original ſum lent was | 
under 40 8. the ſame ſhall be determined by one juſtice, who on ex- 
amination on oath of the parties themſelves, and ſuch other perſons 
as ſhall appear “ before him, may hear and determine the ſame, * P 276. 
which determination ſhall be final and binding. id. /. 17. IS 2 
And if it ſhall appear, ar be proved upon oath  .. 
before a juſtice, that the goods pawned as aforeſaid Selling goods be- 
have been ſold. before the time limited, or embez- fore the ti me li- 
zled, or become of leſs value than when pawned, mited or the 
_ through the neglect or wilful miſbehaviour of the ſame being da- 
perſon to whom they were pawned ; ſuch juſtice maged. 557 
thall award a reaſonable ſatisfaction to the owner bY: 
in reſpect of {ſuch damage; and the ſum fo awarded, in-caſe the ſame 
ſhall not amount to the principal and profit due to. ſuch broker, ſhall 
de deducted thereout, and it ſhall be ſufficient for the pawner to pay 
or tender the balance, and upon ſo doing ſuch juſtice ſhall proceed 
as if the pawner had paid or tendered the whole money due for prin- 
cipal and profit as aforeſaid; And if ſych ſatisfadtion to be allowed, 
| ſhall be equal to, or exceed the principal and profit as aforeſaid, then 
Lach broker. mall deliver the goods ſo pledged to the owner, withaut 
IO ”: 26:2. 9. ns 
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be given within 
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27 G. 3. c. 3. f. 25. 
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being paid any thing for principal or profit; and ſhall alſo pay ſuch 


excels (if any), on penalty of 1ol. to be recovered in manner here- 
after mentioned, 30 G. 2. c. 24. /. 5. 27 G. 3. c. 37. . 19. 
And on every occaſion where ſuch juſtice ſhall 


| Books Sc. are think the production of any book, note, voucher, 


to be produced. or other paper neceſſary, which ſhall or ought to 
| be in the hands or power of any broker, he ſhall 


ſummon him to attend with the ſame, which he is required to pro- 


duce in the ſtate the ſame was made at the time the pawn was re- 


ceived, without any alteration, eraſement, or obliteration whatſo- 
ever; and in caſe he ſhall neglect to attend, or to produce the ſame 


in its true and perfect ſtate, he ſhall, unleſs heſhew good cauſe to 


the ſatisfaction of ſuch juſtice, forfeit 10 l. for the ule, and to be 


leyied as hereafter mentioned. 27 C. 3. c. 37. ſ. 209 
„ All paunbrokers offending againſt this act, in ne- 
Penalties howto glecting to make in a fair and regular manner in 
be recovered and ſuch book as aforeſaid, ſuch entry as is required to 
applied. be made, ſhall forfeit 10 l. And far every other 
EY offence where no forfeiture or penalty is impoſed, 


he ſhall forfeit 51. And all penalties and forfeitures may be levied 
by diſtreſs by one juſtice where the offence ſhall be committed, who 


may award out of ſuch penalty to the party complaining 21. 108. and 
the remainder (not otherwiſe diſpoſed of and applied by this act) 
ſhall go to the poor, id. /. 21. = VVV 
Provided, that no perſon ſhall be liable to any 
proſecution before any juſtice, unleſs information 
de given within 12 calendar months next after the 
offence was committed. 7d. ſ. 2ů2  _ 
And the churchwardens and overſeers of the pa- 
Churchwardens Tiſh or place where any offence ſhall be ſuppoſed to 
to proſecute. have been committed, or ſome one of them, at the 
7 diſcretion of ſuch juſtice, on having notice from him 


Information to 


12 months. 


for that purpoſe, ſhall proſecute ſuch offender at the expence of ſuch 
pariſh or place. id. /. 2.3 


„ Provided, that no fee or gratuity ſhall be. taken 

No fees to be for any ſummons or warrant granted by any juſtice 
taken b juſ- in purſuance of this act, ſo far as the ſame relates 
= to goods pawned, pledged, taken in exchange, or 
unlawfully diſpoſed of. 30 G. 2. c. 24. / 13: 


And any juſtice, unto whom complaint upon oath ſhall be made of 


any offence committed againſt this act, ſhall iflue. his warrant for 
bringing before him, or ſome other juſtice of ſuch place, the perſon 
charged with ſuch offence ; and the juſtice before whom he is brought 


ſhall hear and determine the matter, and progeed to judgment and 


\ conviction: and if it ſhall appear upon oath, to the ſatisfaction of 


ſuch juſtice, that any perſon within his juriſdiction can give material 


evidence on behalf of the proſecutor, or of the perſon accuſed, and 


who will not voluntarily appear; he ſhall iſſue his ſummons to con- 
vene him to give his evidence; and if he ſhall neglect or refule to 
appear on ſuck ſummons, and no juſt excuſe {hall be offered, « 
Ne «4 „ K on 
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(on proof upon oath of the ſummons having been duly ſerved upon 
him) he ſhall iffue his warrant to bring ſuch witneſs before him; and 
on his appearance, if he ſhall refuſe to be examined on oath, with- 
out offering juſt cauſe for ſuch refuſal; the juſtice ſhall commit him 
to the public priſon for any time not exceeding three months: and if 
on ſuch examination the juſtice thall deem the evidence of any ſuch | 
| witneſs to be material, he may bind over ſuch witneſs, unleſs a feme- 
covert, or under the age of 21 years, by recognizance in a reaſona- 
ble penalty, to appear and give evidence at the next ſeſſions or aſſiz es. 
30 G. 2. c. 24. . 16. N | 1 8 
And no perſon charged on oath with being guilty e 
of any of the offences puniſhable by this act, and Offenders hο 
which ſhall require bail, ſhall be admitted to bail Garlable. | 
before 24 hours notice at leaſt ſhall be proved by © _ 1 
oath to have been given in writing to the proſecutor, of the names 
and places of abode of the perſons propoſed to be bail for any ſuch 
offender, unleſs the bail offered ſhall be well known to the juſtice, 
and he ſhall approve of them. And every ſuch offender who ſhall 
be bound over to the ſeſſions or aſſiz es, ſhall be tried at the next ſeſ- 
ſions or aſſiges to be held after his being * apprehended, unleſs the & P2758 
court ſhall think fit to put off the trial on juſt cauſe made out to them. | 
3 LA Ee inde CLE 
And in all proceedings on theſe acts any perſon 
ſhall he admitted to be a witneſs, notwithſtanding Inhabitants 
his being an jnhabitant of the place wherein the of- may be witneſſ- 
fenceThall Have been committed. 30 G. 2. c. 24. es. 
. 18. 27 C. 3. c. 37. . 28. VVV 
And the juſtice before whom any perſon ſhall be convicted upon 
either of theſe a&ts, ſhall cauſe the conviction to be drawn up in the 
form or to the effect following: | ws 
Be it remembred, that on this —— day of 1 
Towit, | — 1n the — year of his majeſly's Convitton.  - 
reien, A. B. is convicted before —— of his majeſly's 1.3 
Juſtices of the peace for the ſaid county of or, for the riding, 
or diviſion, of the ſaid county of or, for the erty, liberty, or 
town, of as the cale {hall be] for ——— aud the ſaid ——— 
ao adjudge him (or her) to pay and forfeit for the ſame, the ſum of 
* Given under ——— the day and year aforeſaid. _ 


The ſame to be written upon parchment, and tranſmitted to the next 
lelſions, to be filed amongſt the records; and if any perſon ſhall ap- 
peal to the ſaid ſeſſions, the juſtices there ſhall, upon receiving the 
laid conviction, proceed to hear and determine the matter. 30 G. 
2. c. 24. f. 19. 27 G. 3. g. 37. f. ½½%/%éclka [ 

And no certiorari ſhall be granted, to remove any proceedings on 
either of theſe acts. 30 G. 2. c. 24. ſ. 20. 27 G. 3. c. 37. .. 29. 

And if any perſon convicted of any offence puniſh- 

able by theſe acts ſhall think himſelf aggrieved by Appeal. 
the judgment of the Juſtice before whom he ſhall . 
lare been convicted, he may appeal to the next ſeſſions, and the ex- 
; ecution 


CI 
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ecution of the judgment ſhall in ſuch cafe be ſuſpended, the pern 
convicted entring into recognizance at the time of the conviction 
with two ſureties in double the ſum he thall have been ad. 
Judged to pay, upon condition to proſecute ſuch appeal with ef. 
fect, and to be forthcoming to abide the judgment and determination 
of, and pay ſuch coſts as ſhall be awarded at the ſaid ſeſſions: and 
the ſeſſions ſhall award ſuch coſts as ſhall appear juſt and rea ſonable 
to be paid by either party; and if the judgment ſhall be affirmed, the 
appellant ſhall immediately pay the ſum adjudged to be forteited, 
together with ſuch coſts as the court ſhall award, or, in defau!: 
thereof, ſhall ſuffer the pains and penalties by this act inflicted upen 
* P 279. perſons reſpectively, who {hall neglect to * pay, or ſhall not Pay the 
N forfeitures by this act to be paid. 30 G. 2. C. 24. |. 21. 27 G. 3. 6. 
r 5 — ; „„ 
oi perſons ſued for any thing done on theſe adds, may ha ve dou- 
ble coſts. 30 G. 2. g. 24. 27 G. 3. 6. 37. . 177. 
. And juſtices acting under 30 G. 2. c. 24. ſhall be 
Juſbices indem indemnified as by the 24 G. 2. c. 44. And no ſui; 
niſied. hall be commenced aꝑainſt any peace officer for 
| any thing done in the execution of this act, until 
notice in writing ſhall have been given to him, or left at his uſual 
place of abode by the attorney employed againſt him ; which notice 
ſhall contain the name and place of abode of the perſon who is 0 
bring the action, together with the cauſe of action; and the name 
and place of abode of the attorney ſhall be under-written or indorſed 
| thereon; and ſuch peace officer may, at any time within 14 days after 
ſuch notice, tender or cauſe to be tendered any ſum as amends for - 
the injury complained of, to the party complaining, or to the ſaid 
attorney; and if the ſame is not accepted of, the defendant may plead 
ſuch tender in bar of ſuch action, together with the general iſſue, or 
any other plea, with leave of the court; and if the jury ſhall find the 
amends to have been ſufficient, or otherwiſe the plaintiff ſhall fail in 
the action, he ſhall have his coſts; and if the plaintitf ſhall prevail 
he ſhall have ſuch damages as the jury ſhall think proper, together 
with full coſts. 30 G. 2. c. 24. / 23. _ e 
[N. B. The aforeſaid act 27 G. 3. c. 37. is only in force to the iſt 
June 1788, and no longer. 1 1 
By 28 G. 3. c. 50. the 27 G. 3. c. 37. is further continued from 
the 1ſt day of June 1588 for one year, and from thence to the end 
of the next ſeſſion of parliament. . 1. . 
And the clauſe in the ſaid act, by which power was given to one 
Juſtice to hear and determine any diſpute between pawnbrokers and 
perſons pledging or redeeming, or offering to redeem, goods pawned, 
is repealed. /. 2. : 1 


Peace. See Surety. 
Peaſe, ſtealing: See Turnips. 
Pedlars. See Heawkers. 


PET AS 
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UK ES, earls, and barons are not conſerva- 
tors of the peace at common law; and have Mit con ſerta- 
no more 1 as ſuch, than mere Pere perſons. tors of the peace. 


2 Haw. 32. 
2. The Caſeſt way of proceeding againſt a peer, % OY 
for ſureties of the peace or good behaviour, is by $11 reties of the 


complaint to the court of Chancery or king s bench. 
1 Haw. 127. 5 
A nobleman mult be tried by his peers: but 

this is to be underſtood only at the ſuit of the king, 7 2 if perro. 
upon an * indictment of high treaſon, petit treaſon, * P2801 
felony, or miſpriſion thereof; but in caſe of a præmunire, riot, or 
the like, and generally for all other crimes out of parliament, (un- 
leſs otherwiſe ſpecially provided for by ſtatute, as it is in many in- 
{tances) though 1t.be at the ſuit of the king, he ſhall not be tried by 
hs peers, but by the freeholders of the county. 3 Inſt. 30. 2 Haw. 
he 5 Proceſs of outlawry lies apainſt a peer, if he 


peace aguinſt 
them. 


be indicted, and appears not, and cannot be taken Whether they , 
| Otherwiſe he might take advantage of his own con- _— Ot la 


tumacy. 3 Inſt. 31. 3 
5. Peers ſhall have the benefit of clergy for the Whether they 
faſt offence of feleny, without burning 1 in the hand. ſuall be burnt in 

Ad. 6.066 12 for be. the hand. 

6. A peer produced az a wimeſs ought to be * F | 
ſwora. 3 Keb. 63 1. idence. | 
Penitentiary houſes, for the puniſhment of convicts; See NDunſe 

Portal ion. | 


PERFUMERY: | 


YY 25 6.3 c. 49. Every perſon who ſhall dend 
or 8 to ſale any powders, paſtes, or otlier Licence: | 
articles ſubje& to the duties hereafter mentioned, | 
ſhall take out a licence from the Ramp officers, for which ke ſhall 
Pay 18. and ſhall renew the ſame annually. ten days at leaſt before 
the end of the year; on pain of forfeiting 51. / 4, 5, 6, 7. 

And ſhall cauſe the words, Licenſed to deal in perfumery, to be 
painted or written in large and legible characters, and put over his 
door, or on the front of his houſe, within 20 days of his taking out 
ſuch licence, on pain of forfeiting 31. J. 8. 

And every perſon who ſhall fix up, or hang out ſuch notice, or - 
continue the ſame, without having a licence remaining in force, ſhall 7, 
forfeit 201. 1. 9... 7 So» $2 

And upon every packet, bottle, or other inclo- 
ſure, containing any powders, paſtes, balls, bal- Duty. 
lams, ointmenis, oils, waters, waſhes, tinetures, | 
cllences, liquors, or Ctaer preparations or compoſitions Miitilverer, 

Vol. II. H h commonly 
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EY commbnly called or known by the name of fweet ſeents, odours, 97 
1 p28 1. perfumes, * or by the name of coſmeticks, mixed or unmixed with 
other materials; on every packet or bottle, or other incloſure con- 
_ taining any dentifrice powders, tinctures, or other preparation or 
com poſition for the teeth or gums; and for every roll, cake, or piece, 
packet, box, pot, or other incloſute, containing an pomatum, 
ointment, or other preparation or compoſition for the Mo or any 
hair powder, the price wheteof ſhall exceed 28. a pound ; ſhall he 
charged a ſtamp duty according to the Dan rates; (that is to 
ſay) where the contents ſhall not exceed the value of 8 d. ſhall be 
charged a ſtamp duty of 1d. Be . 
5 Above 8d. and not exceeding 18. ditto 134d. 
Above 1s. and not exceeding 28. 6d. ditto 3d. 
Above 28. 6d. and not exceeding 58. Od. ditto 6d. 
Of 3s. value and ypwarxds, . ditto 18. od. 
And for every packet of hair powder. not exceeding the value of 
2.8. a pound, there ſhalt be paid 1d. for every pound weight or 
under. ſ. 1. N FE F =, | 
The laid duties to he under the management of the commiſſioners 
of mannes, nn Eon i i 
3 Provided, that the ſaid duties ſhall not extend 
Drugs except= to any drugs or other preparation or compolition 
. uſed or applied 3: medicines, charged with a ſtamp 
Aauty by 25 C. 3. c. 79. Nor to any common ſoap 
imported into, or made in Great Britain, unmixed with any ſuch 
Iweets ör perfumes as Afbrefid, . 2, 5 oh 
US And every perſon making, vending, or expoſing | 
Stamped covers ta. ſale, any ſuch. wares or articles, fubject to the 
to be affixed. aforeſaid duties, thall apply to the ſaid commiſſ- 

. | _ oners for covers or labels to be affixed to ſuch arti- 
cles as aforeſaid, upon which the ſaid commiſſioners ſhall cauſe ſome 
mark to be put to denote the ſaid duties, and the rate thereof; whici 
they ſhall deliver to ſuch licenſed vender, on payment of the duties 
due thereon; and every ſuch packet or other article, ſhall have ſuch 
cover faſtened thereto, before the ſame ſhall be vended or expoſed 
to ſale, in ſuch manner as tþe.ſaid commiſſioners hall direct. And 

if any perſon ſhall vend, or expoſe to, ſale, or receive any thing by 

- way of exchange for. any of the articles aforeſaid, without having 

ſuch coyer athxed thereto, ſtamped as aforeſaid, or with a ſtamp ot 

leſs value than as before dirceted, he fhall forfeit 51: for every ſuch 

olfence. 7. 18. 11. 35 e V „ 

5 Provided, that it ſhall be lawful for any perſon 

Exceptions, being a mater of hair powder, having made entry 

5 according to law, the price whexeof ſhall not ex- 

cerd 28, 4 pound, and packed in any quantity not under 224 lb. 
weight at the Icaſt, to ſell the ſame to any perſon dealing in hair 

* P28 2. * powder; and duly licenſed as aforcfaid, without any ſuch ſtamped 
cover as aforeſak being affixed thereto. But every fuck maker ſhall 
keep a book, in which he ſhall enter an account of all hair poudef 

ſold by him without ſtamps, with the day on which the ſame was 

ſold, and the name of the perſon to whom fold; which book he fr 

2885 Nn k MN . 1 15 0. 018 . 
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ſhall forfeit 20 l. fot every ſuch offene. J. 12, 13. 
ſed to fale, in bulk or otherwiſe; without any ſtamped cover af- 


pred thereto; until the time of the actual ſale thereof, if ſuch cover 
de bona fide at the time of ſach ſale affixed thereto, (viz.) almond 


ſoap, Naples ſoft foap, perfumeck and coloured hair powder above 
the price of 28. à pound, rouge in pots, and walhballs of all ſorts. 


Ahd if any perſon ſhall fraudulentiy take off any 


after the ſane hath been fold; dr afflx to Any packet dulently uin 
or article any ſuch cover ſo ftaudulently eut bf as kor. 


aforeſaid; or ſhall ſell of expoſe to ſale any ſu en 


* 


or ſhall buy or ſell, or give or receive in exchatige any ſuch tover 
which hath been before uſed, in order to be again made aſe bf; ot 


officers may inſpett in the day timey rangi take copies thereof: and 
every perſen offending in any of the partiemars abovementioned, 


Provided alſo, that the following artictes may be kept and ex- 


ſich Kam ped cover from any ſuch packet ar article Porſons Frau- . 


ſhall wilfully and knowingly buy ur ſell; or gite or receive in exk- 


change any ſuch wares or articles with ſack cover affixed thereto; ; | 


every ſuch perſon ſo offending ſhall forfeit 101. 1 14, 15. 

And every perfoh Whe ſhall tend, er Spe tee 
ſale, any ſuch wäfes er articles liable te the ſaid Nbrict io ö 
duties, mall, befere obtaining ſueh licence; gide pit of places - 


my # — 62 * * 


by 


particular ſhop, room, ar place where ſack Wares vending. _ 


or atticles are intefded to be kept and fol, and alfs 


ſuch notice hath been given, und ſcateh thi ſevetfal wares and articles 
ſo kept ready for ſale, and exdihint whether they have à proper co. 
ret affixed theretb; and if any be found without fuch cover, er the 
ſame be of leſs value than is by this ac fequired, he ſhall affix to 
[ſuch articles a ſtamped covet as Herein befure diftcted: and if fuch 
owtier, or perſon having the cars ot cuſtody of ſuch wares, ' fhall not 


thall forfeit 51. /. 1. 


any of the articles ſubject to the duties by this act impoſed, in any 
tice, he ſhall forfeit 5 I. . 20, 5 „ 

„Put nothing herein contained, halt extend to 
| charge any ſuch articles of wares, with any of the Exportdtiqn. 
duties by this act impoſed; which ſhalt be fold by © | 

any perſon duly licenſed, bona fide for exportation. .. 21. 


If any perſon ſhall obſtruct any officer in the exe- Ob ruct ing of- 
cation of this act he ſhall forfeit 201; 18. ficers. 


H a ; | Perſons 


And if any perton ticenfed as #forefaid ffrall vend gr expoſe to ſale 


notice in writing at the next ſtamp+office, of the for k&per# of © 


like notice as often as hs thalt change ſuvli place; and any officer 
may enter in the day time any ſuch ſhop, ro, or place, - whereof 


other Roy, heufe, or place, than fuch as are deſcribed in ſuch no- 


paſte, almond powder; bears greaſe, cold eam, Italian ſquare hard 


** 


3 
pay upon demand ſuch * ſums as ſhall be que ſer ſuch ſtamps, he * Pg vo 


4 
n # 
N — 4 
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unneceſlary to inſert the awe. at large. ] 


PDerjury at the 
common law. 


PERJURY AND SUBORNATION 


1 Perſons convicted of any offence whereby any pe- 
Ter 3 con- cuniary penalty is incurred, ſhall forfeit their li 
dated ſhall for- cence, and ſhall not lia ve another granted, withor 


feit. their li- giving 100 l. bond not to offend again; and if con- 


„ victed of a ſecond offence, the bond to be double 
| the penal ſum contained in the former bond. ſ. 22, 
STD: All pecuniary penalties by this act impoſed, may 
Penalties how be ſued for in the courts at Meſiminſler, half to the 
to be recovered. king and half to him who ſhall ſue, if within lix 

months of ſuch penalty having been incurred, other. 
wiſe the whole ſhall go to the king. Or the lame may be recovered 


before any neighbouring Juſtice, on complaint made within fa 
months after the offence is committed, who may ſummon the party 


accuſed, and alſo the witneſſes, and upon confeſſion, or oath of one 


| witneſs, give judgment therein, and leyy ſuch penalty by diftreſs, and 


if not redeemed within three days, may cauſe the ſame to be ſold, ren- 
dering to the party the overplus (if any); the ſame to be diſtributed 
half to the king, and half to the informer; and for want of ſufficient 
diſtreſs, the otiender ſhall be committed to priſon for three months, 
unleſs ſuch penalty be ſooner paid. And if any 


Appeal. | perſon mall think himſelf aggrieved by the Jucy- 


ment of ſuch juſtice, he may, on giving ſecurity t9 
the amount of ſuch penalty and cofts, in caſe ſuch Judgment be al- 


firmed, appeal to the next ſeſhons, whaſe determination ſhall be 


hnal ; Sad they 1 may award coſts as to them ſhall ſeem meet. J 26, 


27. 2 29. 


Provided nevertheleſs, that who ſuch juſtice 

Wiitigation ſhall ſee cauſe, he may mitigate ſuch pcnalties, {0 

x as not to reduce the ſame lower than one moiety, 
over and above the coſts, /. 32. 

Witneſſes not appearing, having VAL duly ſum- 


N itmeſſes m not moned, without reaſonable cauſe, to be allowed 


Eppeariny: by uch juſtice, ſhall forfeit 40s. to be recovered | in 
like manner. J. 30. 

* [N. B. There is a ſchedule in the act, of the ſeven articles 

ſubjeR to the duties; and allo a farm of conviction, but it is thougit 


— 


PERJURY AND SUBORNATION 


T. Of perjury and ſelor nation 5 the commen low, 3 
II. Of perjury and ſubornation by the ſlatute of the 5 El. 
TIT. Of matters common to them both. 


J. : Of perjury and | ſubornation by the common law. 


E RJUR Y by the common law ſeemeth i 
be a wilful falſe oath, by one who being lau- 


full, * required ty depoſe the truth 7 tn any udicial * 
cetding 
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ceedins, ſwears abſolutely, in a matier material to the point in queſii- 
on, whether he be belteved or not. I Haw. 172. 3 Inſt. 164. 
Wilful) The falſe oath alledged againſt him, thould be proved 
to be taken with ſome degree of deliberation; for if upon the whole 
circumſtances of the caſe it ſhall appear probable, that it was owing 
rather to the weakneſs than perverienels of the party, as where it 
was occaſioned by- furprize, or inadvertency, or a miſtake of the 
true ſtate of the queſtion, it cannot but be hard to make it amount 
to voluntary and corrupt perjury. . Ia. 192. ES 
Falſe) It is ſaid not to be material, whether the ſact which is 
ſworn, be in itſelf true or falſe; for however the thing ſworn may 
happen to prove agreeable to the truth, yet if it were not known to 
be lo by him who {wears to it, his offence is altogether as great as if 
jt had been falſe, inaſmuch as he wilfully wears that he knows a 
thing to be true, which at the ſame time he knows nothing of, and 
impudently cndeavyours to induce thoſe before whom he ſwears, to 
proceed upon the credit of a depoſition, which any ſtranger might 
make as well as he. I Haw, 1. 5 BR: 
Being lawfully required) It ſeemeth clear, that no oaths whatſo- _ 
erer, taken before perſons acting merely in a private “ capacity; or * P28 5. 
before thoſe who take upon them to adminiſter oaths of a public naa 
ture, without legal authority; or before thole who are legally autho- 
rized to adminiſter ſome kinds of oaths, but not thoſe which hap- 
pen to be taken before them; or even before thoſe who take upon 
them to adminiſter juſtice by virtue of an authority ſeemingly colour- 
able, but in truth unwarranted and merely void, can amount to 
perjuxies, but are altogether idle and of no force. 1 Haw. 14. 
In any judicial proceeding] For though an oath be given ty him 
that hath lawful authority, and the ſame is broken, yet if it be not 
in a judicial proceeding, it is not perjury, becauſe ſach oaths are 
general and extrajudicial ; but it ſerves for aggravation of the offence. 
Such are, general oaths given to officers or miniſters of Juſtice, the 
a 02th of fealty and allegiance, and ſuch like. Thus if an officer com- 
mit extortion, it is againſt his general cath, but yet not perjury, be- 
cauſe not in a judicial proceeding ; but when he 1s charged with 
| extortion, the breach of his oath may ſerve for aggravation. 3 
In}. 165. „„ bt es %%%ͤ;ů non 2 
If a perſon calleth another per/ured man, he may have his action 
upon his caſe, becauſe it muſt be intended contrary to his oath in a 
Judicial proceeding ; but for calling him a forſworn wan, no action 
doth lie, becauſe the forſwearing may be extrajudicial. 3 Int. 75 
166. 5 8 . „ . 
Swears al. ſolutely] For the depoſition muſt be direct and abſo- 
Jute; and not, as he thinketh, or remembreth, or believeth, or the 
lie. zin 66 5 25 Th 
In a matter material to the point in queſiion] For if it be not mate- 
rial, then though it be falſe, yet it is no perjury, becauſe it concern- 
eth not the point in iſſue, and therefore in effect it is extisjudcial. 
) 31nfl. 167. | 2 


But 
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But it is not neceſſary that it appear fo what degree the point in 
which a man is perjured was material to the iſſue; for if it is but cir. 


cumſtantially material, it will be perjuiy. L. Raym. 258. 


Much lefs 1s it neceſſary that the evidence be ſufficient for the 
plaintiff to recover upon; for in the nature of the thing, an evidence 


may be very material, and yet it may not be full enough to prove dis 
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rectly the point in queſtion. L. Raym. 89. 
heiler he be believed or no!) It hath been holden, not to be ma- 


terial upon an indictment of perjury at common law, whether the 


falſe oath were at all credited, or whether the party in whoſe preju- 
dice it was intended, were in * the event any way aggrieved by it of 
not; inſomuch as this is not a proſecution grounded on the damape 
of the party, but on the abuſe of public juſtice, i Hut. 177. 
2.̃. Subornation of perjuty, by the common law, 
Subornationat ſeems to be an Hence, in procuring à man to take a 


common law. falſe oath, amounting to ptrjury, ths actually taketh 


ſuch oath. I Haw. 177. | 
But it ſeemeth clear, that if the perſon incited to take ſuch an 


cath do not actually take it, the perſon by whom he was ſo ineited is 
Not guilty of ſubornation of perjury ; yet it is certain, that he is lia- 


Puniſhment of 
perjury and 


ble to be punithed, not only by fine, but alſs by infamous corporal 


puniſhm ent. id. 


3. The puniſhment of perjury, and ſ1bornation 


Fbornation by of perjury by the common law, is teſtrained by the 


the common 


2 mall not be leſs than is inflicted by that ſtatute. 


ſtatute of the 5 EI. hereafter following; that it 


4. Mr. Hawkins ſays, it hath been of late fc- 


Power of u- tled, that juſtices of the peace have no juriſdictien 


tices of the peace over perjury at the eommon law ; the principal fea- 


theremn. ſon of which reſolution, he favs, as he apprekend- 


ed, was, that in as much as the chief end of the 


inſtitution of the office of theſe juſtices was, for the preſ5rvation of 
the peace againſt perſonal wrongs and open violence, and the word 


_ treſpaſs (in the commiſſion) in its moſt proper and natural ſenſe, 1s 


taken for ſuch kind of injuries, it ſhall be underſtood in that ſenſe 


only, or at the moſt to eg tend to fuch other offences only, as have a 


direct and immediate tendency to cauſe ſuch breaches of the peace: 
as libels and ſuch like, which on this account have been achudged 
indictable before juftices of the peace, 2 Harv. 40. 


And in the caſe of K. and Bainton, E. 11 G. 2. An indiQment at 


the quarter ſeſſions for perjury at the common law, was quathed for 
want of juriſdiction; and was ſaid to have been done fo avout three 
years before, in the caſe of K. and Weſiinefs. Str. 1088. 


TT. Of perjury and ſubornation by the flatute of the 5 El. 


Perjury and As to ſubornation of perjury, in the firſt place, 


{ubornation on very perſon who ſhall unlawfully and corruptly pro- 
che RI. c. 9. cure any witneſs to commit any wilful and corrupt 


perjury) 
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jury, in any matter or cauſe depending in ſuit and variance, by any 
grit, act ion, bill, complaint, or information, touching any lands, 
tene ments, or hereditaments, or any goods, chattels, debts, or damages; 
in chancery, or in any court of record, leet, ancient demeſne 
court, & hundred court, court baron, or court of flannery; or ſhall* 
unlawfully and corruptly procure or ſuburu any witneſs which ſhall be 
ſworn to teſtify in perpetuam rei memoriam, hall forfeit gol. 
half to the king, dud half to the party grieved who fhall ſua | 
or the fame. And if he has not lands or goads worth gol. ; 
he ſhall be impri ſoned half a year, and ſlaud on the pillory one whole 
hour in ſome market town next adjoining to the place where the offence 
was commited, in open market there, or in the market town itſelf 
where the offence was committed. Aud he ſhall be di ſabled to be a wit- 
weſs in any court of record. „ . 

And as to perjury, . if any perſon either by ſubornation or otherwiſe, 
ſrall wilfally and corrupily commit any wilful perjury, by his de poſition 
in any of the courts before mentioned, or being examined ad perpetuam 
tei memoriam; he fhall forfeit 20 l. in like manner, and be impriſoned. 
fix months; and if he has not goods worth 201. he ſhall he ſet on the 
piilory in ſome market place within the ſhire, city, or boraugh, where 
the offence was committed, by the ſheriff or head. officer reſpectively, 
and have both his cars natled. And he ſhall be for ever diſabled to be à 
witneſs. in any court of record. JV 

And the judge of the court where the perjury ſhall be, and the judges 
of afſize, and juſirces of the peace in ſeſſions, may inquire, hear, and 
determine 5 „ by inquijttion, preſentment, bill, or information, 
or otherwiſe. _ 1 Os ks 55 

But this act ſñall not extend to any eccleftaſlical count. 

Alja this. flatute ſhall not reſtrain the autliority of any judges having 
abſolute power to puniſh perjury before the making thereof, but that 
every ſuch Judge may proceed in the puniſhment of all offences puniſh= 
able before the making of the ſaid ſlatũte, in ſuch wiſe as they maght_ 
lade done, and uſed to do, to all purpoſes, ſa that they ſet not upon 
of fender leſs. puniſhment, than. is contained in the ſaid fiatute- 
Eco. ON TD 

any witneſs 


287. 
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J If the defendant perjureth himſelf in his anſwer, 
n the chancery, exchequer chamber, or the like, he is not puniſha- 
le by this ſtatute; for it extendeth but 30 witneſſes. 3 Inf. 166. 
But he is puniſhable for the ſame by indiétment at the common 
law, Bur. Mansf. 1189. „ . 5 8 
5 By any writ, action, bill, complaint, or information] It hath been 
. reſolved, that theſe words axe to be extended to the latter clauſe 
r oocerning perjury, as well ag ta this concerning ſuboznation; be- 
; caule it cannot, well he intended, tbat the makers of the act, who 
101:0t a greater penalty on ſuhornation of perjury, than on the per- 
Jury nelt, thould “ mean to extend the purview, of the law in rela-. 5 
don to hat they eſteemed the leſſerx crime, farther than in relation P 288. 
io that which they eſteemed the greater. 1 Ham · 170. 5 Co, 99- | 
| But it is, tobe obſerved; that perjury or ſubatnation in an aQion 


' 
UC 


5 pending, by iudict ment, are not within this ſtatutet but only in 

* x vs depending by avi. d vill, complaint, or information. 
it. 1 „ . Sg | 

„ (a 


/ 


| Half 


| 
: 
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i 
| 
| 
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Half to the party grieved] It hath been collected from this cla 
that no falſe oath is within the meaning of this ſtatute, which do 
not give fume perſon a Juſt cauſe ol complaint: and upon this ground 
it hath been faid, that he who ſwears a thing which is true, but ng 
known by him to be fo, is not within this ftatute; becauſe howlyever 
heinous his offence may be in its own natuie, yet when it proves in 
the event to be in maintenance of the truth, it cannot be ſaid to give 
him a juſt cauſe of complaint, who would take advantage apaink 
another from his want of legab evidence to make out the Juſtice ck 
| his cauſe. Alſo from the ſame ground it ſeemeth clearly to follow, 
that no falſe oath can be within the ſtatute, unleſs the party again 
whom it was {ſworn ſuffered ſome kind of diſadvantage by it; ti 
otherwiſe it cannot be ſaid, that any one was grieyed by it: Ang 

therefore that in every proſecution upon this ſtatute, it muſt appear 
upon the trial, that there was ſuch a fuit depending, wherein the 
party might be prejud! iced in the manner ſuppoſed. 1 Paw. 181. 

Either by ſubornation or otherwiſe) It is not neceſſary to ſet forth 

jn the indictment, whether the paity took the falſe oath throuyh the 


| 2ubornation of another, or witiout any ſuch iubornation , thele words 
being only ſuperfluity. 1 Haw. 179. 


2 ilfully and corruptl; 1 Theſe words are Becel in an indid. 
ment or action on this ſtatute, and cannot be ſupplicd by adding 
_ goaarnſt the form of the fi atute, or by concluding and Jo & W1 Lin and 
corrupt perjury did commit. 1 Haw. 198. 

Ji es in ſeſſions] And one juſtice (M r. Dalton ſays) may bind 
the viiender over to the ſeſſions. Dalt. c. “o. 

But becauſe the proſecution upon this ſtatute is more difficult than 
by indiictment at the common law, offenders are ſeldom proſecuil 
upon this ſtatute, eſpecially at the ſeſſions; ; and it ſeems generally 
the ſafer way to procced * by indictment at the common law, at the 
aſſia es, or in the court of king's bench. 

Shall not refirain}] From this it ſeemeth undoubtedly to follow, 
that the court of king's bench, c. proceeding upon an indictment 
or information of perjury or ſubornation of- perjury - at the commen 
law, may not only ſet a diſcretionary fine on the offender, but ally 
condemn bim to tie pillory, without making any inquiry concen- 


ing the vans of his lands OL os” 1 Haw. 178. 


I C I matters common to hows both 


1. The radia, of aſſize 5 tring ie court, or with. 

Judges may di- in 24 hours after)-may direct any witneſs, if thete 
7 ect roſecution ſhall appear to him a reaſonable cauſe, to be p- 
for perjury. ſecuted for perjury; and may aſſign the party t- 
jured, or other perſon undertaking ſuch profecut! 

on, counſel, who are to do their duty gratis: And ſuch proſecutich 
1% directed hall be carried on-without any duty or fees whatloevr: 
And the cierk of aſſze, or other proper officer of the court, ſhall 
give gratis to the party: injured, or proſecutor, a certificate of te 
jame being > Creed, togerher with the names of the counſel allen 
bim: 2 W 10cn certincate. ſhall be dallicient ni dof of ſuch proſe cution 


beg 
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being directed; provided that no ſuch direction or certificate ſhall be 
given in evidence on the trial. 23 G. 2. c. 11, /. 3. : 
2. And in every information or indictment for | 
willul and corrupt perjury, it ſhall be ſufficient to On proſecution 
ſet forth the ſubſtance of the offence, and by what for perjury, it 
court, or before whom the oath was taken (aver- ſhall be ſuffici- 
ning ſuch court or perſon to have a competent au- ent to ſet forth 
thority to adminiſter the ſame) together with the the ſub/lance of 
proper averment or averments to fallify the matter the offence. 
wherein the perjury is aſſigned, without ſetting NOR 
faith any part of the record or proceedings either in law or equity 
| (other than as aforeſaid), or the authority of the court or perſon be- 
ſore whom the perjury was committed. 23 G. 2. c. 11. ,. 1. 
3. And in informations or indictments for ſubor= r: 
| nation of perjury, or for corrupt bargaining or con- Tikewiſe on a 
tacting with others to commit wiltul and corrupt proſecution for 
perjury, it ſhall be ſufficient to ſet forth the ſub- ſubornation. 
ſtance of the offence, without ſetting forth any part . | 
of the record or proccedings, or the commiſhon or authority of the 
court or perſon before whom the perjury was committed, or was 
agreed or promiſed to be committed. 23 C. 2. c. 11. fo 2. 


* 4. The court generally will not quaſh an indift= Inſufficient in-*P 290. 
ment for a crime of ſo enormous a nature as perju- dict ment not | 
ry, for inſufficiency in the caption or body of it, but quaſhed with- 

will oblige the defendant eicher to plead or demur out pleading or 

to it. 2 Haw. 258. e demurrerr. 


5. To convict a man of perjury, a probable evi- 
vence is not enough; but it muſt be a ſtrong and Evidence. 
| clear evidence, ana the witnefles muſt be more nu- OE: 
merous than thoſe on the ſide of the defendant, for otherwiſe it is 
only oath againſt oath. 10 Mod. 194. & 
And the party prejudiced by the perjury, ſhall not be admitted to 
prove the perjury» IL. Raym. 396» 5 ny 
6. And for a further puniſhment of perjury or 
Jubornation of perjury, it is enacted by the 2 G. 2. Further pu- 
c. 25. (which act is made perpetual by the g G. 2. iſhment of 
c. 18.) that beſides the puniſhment already inflict- perjury or ſub- 
ed, the judge may order the offender to be ſent to ornation. 
the houſe of correction, not exceeding 7 years, to "EO 
be kept to hard labour;- ox otherwiſe to be tranſported for any tn 
1777 T eg 
7. It ſeems that the court will not ordinarily at 
the prayer of the defendant grant a certiorari for Certiorari. 
the removal of an indictment of perjury 2 for ſuch * | | 
crime deſerves all pothble diſcountenance, and the certiorari might 
delay, if not wholly diſcourage the proſecution. - 2 Haw. 287. 


8. A perſon convicted of perjury is diſabled from Perjured perſon 
being a juror. 2 Haw. 417. Or a witneſs, 2 not tobe a furor 
Haw. 433. 1 or witneſs, 


Vo“. III. „ 9. Quakers 


- 


8 f | 
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to the king by the parliament. 


1 m ported. „ otherwiſe take into or within this realm t0 


i 


9. Qual: ers s making ſolemn affirmation wilfull 
Quakers. and corruptly, ſhall ſuffer as in caſes of perju.: Y 
. 8 G. x. 6. /. 2. os ; 


Perry, See Exciſe. | 
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Y the 13C.2.c. 5. No perſon ſhall ſolick above 20 bands, 10 
any petition to 56 king, or either houſe of parliament, for al- 
teration of matters eſtabliſhed by law in church or ſtate, unleſs the 
matter thereof hath been conſented to by three or more juſtices of the 
county, or by the major part of the grand jury at the aſſiaes or ſeſl- 
ons; or if ariſing in London, by the lord mayor, aldermen, and con- 
mon council; nor ſhall preſent any ſuch petition, accompanied with 
more than ten perſons, on pain of-a ſum not exceeding 1001. aud 
three months 1mp1iſonment, * on conviction at the aſhzes or _ 
in fizz months, and proved by two witnefles. 

But this ſhall not extend to debar any perſons not above ten in 
number), to preſent any complaint to any member of parliameit 
after his election, and during the continuance of parliament, 01 
to the king, for any remedy to be tHercupdn. 8 nor to any addieß 


Petit larceny. See Larceny. 
Petit treaſon. See Treaſon. i. 


PEWTE 2. AND OTHER METALS. 
TO perſon ſhall buy, or take by exchange, (01 


hs intent to ſell the ſame, 33 H. 8. c. 4. /. J.) a} 
wares made. out of the realm, of tin or mixed with' tin, as diſhes, 
ſawcers, flagons, ſpoons, or any other thing made of tin or pewte!; 
on pain of forfeiting the ſame, and the value thereof, half to tie 
king, and half to the finder. 25 H. 8. g. 9. /. 1. 

And the maſter and wardens of the pewterers, and hare there are. 
none, the bead officer of the town may appoint ſearchers, who waj 
ſeize the fame, 2. 

And perſons interruptingꝑ or diſturbing the ſaid ſeizure ſhall forſeit 
5 J. half to the king, and half to him that mall ſue. 33 H. 5 


c. 4. 8. 

2. No perſon ſhall caſt or work any perle 
Iineneſs in fel or braſs, but that it be as good fine metal as tie 
3 Pewter and braſs wrought in London, and as by the 
ſtatutes of the ſame ought to be; on pain of fot 


eiting the lame, nalf to the king, and half to the finder. But * 


PEWTER AND OTHER METALS. 


not to extend to braſs or pewter in the poſſeſſion of any perſon, other 
than the worker, or ſuch as have the ſame to ſell, and being of the 
crafts or myſteries. 19 H. 7. c. 6. „ | 
And no perſon ſhall make any hollow wares of pewter, to wit, 
ſalts and pots made of pewter called ley-metal, but after the aſſize of 
pewter and ley-metal within London; and the makeis ſhall mark 
them with their own mark, that they may avow the ſame by them 
wrought; and the ſame not ſufficiently made and wrought, and not 
marked, found in the poſſeſſion of the maker or ſeller, ſhall be for- 
ſeited; * and if the ſame be ſold, the maker ſhall forfeit the value FP 2 92. 
thereof, half to the king, and half to the finder or ſearcher. id. xe 
And the maſter and wardens of the craft of pewterers, and where 
there are none ſuch, the head and governors of the city or borough, 
may appoint ſearchers; and the juſtices at Mtchaelmas ſeſſions ſhall 
appoint two e having experience therein, to ſearch within the 
| county. Aud of all ſuch unlawful pewter or braſs as they ſhalt find, 
Half ſhall be to the king, and half to the ſearchers: id. | | 
And in default of the maſter and wardens not ſearching, any per- 
fon having ſufficient knowledge in the 1aid occupation, by overſight 
of the mayor or other head officer of cities or boroughs, [may 
ſearch. id. 4 


3. If any untrue metal or workmanſhip of tin or . 
pewter be found in any wares brought to be fold, Offering to ſale. 
the mayor of London, and the maſter and waydens © 
of the pewterers, may ſearch the ſame in the ſaid city; and in all 
other cities'and towns where there are wardens, the mayors and war- 

dens ſhall have like authority; and where there are no wardens, 
then the head officers of cities or towns ſhall appoint ſearchers; and 
if ſuch new wares wrought of tin and pewter be found defective, and 
in the poſſeſſion of the ter, the perſon putting them to ſale ſhall 
forfeit the ſame, half to the king, and half to the ſcarcher or finder, 
4H. 8. c. J. NET 5 
4. Ne 4 8 uſing the crafts of pewterer and OE 9 
brazier, ſhall ſell or change any pewter or brals, Selling, where. 
at any place, but only in open fair or market, or in 
his own dwelling houſe, except he be delired by the buyer of ſuch 
ware; on pain of 101. half to the king, and half to him who ſhall 
letze or ſue. 19 H. J. c. 6. 25 H. 8. c. 9. |. 6. 5 6 
5. Perſons uſing the buying and ſelling of pew- . _ 
ter, or braſs, who ſhall occupy any falſe beams or Falſe weights. 
weights, and every perſon uſing the ſame, ſhall for= © 
feit 208. half to the king, and half to him that ſhall ſue ; and alſo the 
beams to him that ſhall ſeize them. 19 H. ». c. 6. „ 

And if the offender be not ſufficient to pay the forfeiture, the mayor, 
or other head officer, where he ſhall be found, ſhall put him in the 
ſtocks, and ſo keep him till the next market day next adjoining, and 
in the market place put him in the pillory all the market time. id. 

6. No perſon ſhall carry over fea, any braſs, 8 
copper, latten, bell metal, pan metal, gun metal, Eaporting- 
nor ſhroff metal, whether it be clean or mixed (tin 

aud lead only excepted); on pain of forfciting double the value 
Dp 0 thercof 


PHYSICIANS. 


= *P 293. thereof (and 101. * for every thouſand weight, 2 C Ed. 6. c. 37. | 
ö half to the king, and half to him that ſhall fue. 33 H. 8. c. J. 


Pheaſants. See Game. 
2 — ä— *] DENOTEREBCARY 
PHYSICIANS. 


Recuſants not = O recuſant eonvit ſhall practiſe phyſick, 
to practiſe phy- nor uſe the trade of an apothecary, on pain 
Fick. of took. 3 F. c. 5. f- 8. _ | 


2. Apothecaries within Lendon and ſeven, miles 
Apothecary ex- thereof, and alſo apothecaries in any other place 
empted from of. who have ſerved ſeven years apprenticeſhip, {hall 
ces. be exempted from the office of conſtable, ſcavenger, 
vuoerſeer of the poor, and all other pariſh, ward, 
and leet offices, and from being put on any jury or inqueſt. 6 
W. c. 4. N „%% ͤ; œỹ Th 
3 3. By the 5 H. 8. c. 6. Surgeons ſhall be diſ- 
e mm RN of the conſtableſhip, n and all man- 
empted from ner of office bearing any armour, and alſo of all in- 
Mees. queſt and juries within London. T1 
And by the 18 G. 2. c. 15. All freemen of the ſurgeons company 
in Zondon, ſhall be exempted from che office of conſtable, ſcaven- 
ger, overſeer of the poor, and other parith, ward, and leet offices, 
and from ferving on juries and inqueſts. . 10. | 

And Mr. Hawkms, {peaking of the former of theſe ſtatutes, ſays, 
it ſeems that by the equity thereof, and the ancient cuſtom of the 
realm, all ſurgeons have been allowed the like privilege ; that is, 
whether in London or elſewhere. 2 Haw. 64. - 

CE 4+ By the 32 H. 8. c. 40. The preſident of the 
Phyſicians ex- . commonalty and fetlowſhip of the faculty of phy- 
empted from ſick in London, and the commons and tellows of 

Mees. the ſame, ſhall be diſcharged of watch and ward 
. there, and ſhall nat be choſen conſtable, or any 


| Yetit ſeems to have been holden, that the equity of this act, doth. 

Not extend to other phyſicians not mentioned in it ; perhaps fer this 
reaſon, becauſe phyſicians have no ſuch ſpecial cuſtom for their diſ- 

charge, as ſurgeons are ſaid to have. 2 Hew. 64. | 

And) it ſcemeth that a practiſing phyſician, being choſen conſtable 

mn purſuance of a cuſtom in reſpect of his lands in a town, has no re- 

up 294. medy for his diſcharge 3 for that there * are no precedents of this 

104 kind, and his calling is private; yet if he be choſen conſtas le of 4 
town, which hath ſufficient perſons beſides to execute this ofhe?, and 

no ſpecial cuſtom concerning it, perhaps he may be fclieved by the 

king's bench. 2 Haw. 63. %%%%ͤͥ “ùͥVꝰ?] tgod Don 
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PILLORY AND TUMBR EI. 


be All juſtices, mayors, ſheriffs, bailiffs, conſla- 


dles, and other officers in London, ſhall aſſiſt the Searching for 


preſident of the college of phylicians, and perfons drugs. 
4 them authorized, in ſearching for faulty apothe- 
cary wares. 1 Mar. ſefſ. 2. c. 9. ſ. 6. 

6. If a phyſician gives a perſon a potion without | | | 
any intent of doing him any bodily hurt, but with 7 hy/ictan kill- 
intent to cure or prevent a diſeaſe, and contrary to ing à patient. 
the expectation of the phyſician it kills him, this is 


no homicide; and the like of a ſurgeon. And I hold their opinion 


(fays lord Hale) to be erroneous, that think if he be no licenſed ſur- 
geon or phyſician, that occaſioned this miſchance, that then it is fe- 
lony ; for phylick and ſalves were before licenſed phyſicians and ſur- 
geons; and therefore if they be not licenſed according to the ſtatute 
of the 3 H. 8. c. 11. or 14 H. 8 c. 5. they are ſubject to the penal- 
nes in the ſtatutes, but God forbid that any miſchance of this kind 
ſhoujd make any perſon not licenſed guilty of murder or manſlaugh- 
ter. Theſe opinions therefore may ſerve to caution ignorant people 


i 


not to be too buſy in this kind in tampering with phyſick, but are 


no fafe rule for a judge or jury to go by. 1 H. H. 429, 
en Pickpocket. See Larceny. e 
Pigeons. See Game. 
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PILLORY AND TUMBREL, _ 


. PI LLOR (in Latin, collifirigium, from the 
perſon's neck being put between two boards) Pillory and 


is a very ancient punifhment in this kingdom, and tumbrel, what. 


was uſed heretofore by the Saxons. 3 Inſt. 219. 


_— 


The word pill is common to all the European languages, and fig- 


nifies to ſpoil, plunder, or (as we ſay) to pillage. And pillory (which 


we have immediately from the French pilleurie) hath been im pro- 
peily applied to denote the mode * of puniſhment, whereas it ſigni- 
lies the offence, as piileur lignihes the offender. Barringt. 3. 


The fumbrel ſeemeth to have been anciently the ſame with the 


ducking ſlool; an engine for the puniſhment of ſcolding women, by 


*P 298. 


ww 


ducking them over head and ears in water, and eſpecially in muddy 
or ſtinking water, according to the etymology of lord Coke, who tells 


us, that the word tumbrel r a dung cart. Lamb. 61. 3 


In ſt. 219. | 
2. Every one that hath a lect or market, ought - f 
to have a pillory and tumbrel to puniſh offenders; 7” ho ſhall find 
and it ſeems that a leet may be forfeited for nut them. ” 

taxing care to have a pillory and tumbrel. 3 Tſp. 
219, A ow» - | 5 Toy EI 

3. They that have been adjudged to the pillory , - | 
or tumbrel, are ſo infamous, 165 they hall dot be Infe os, of he 
received to be jurors or witneſſes. 3 Il. 219. 7 ent. 


4. And 


FA 1 


4. And for that the judgment to the pillory or 
Caution in in- tumbrel doth make the delinquent infamous, the 
flicting it. juſtices of the peace ſhould be well adviſed before 
| they give judgment of any perſon to the pillory or 
tumbrel, unleſs they have good warrant for that judgment therein, 
Fine and impriſonment, for offences fineable by them, is a fair and 
ſure way. 3 IAH. 2109. A 
95 5. But by ſeveral ſtatutes the puniſhment of the 
Tnflifed by ſe- pillory is ſpecially ordained; in which caſes the di- 
veral flatutes. is ran of the ſaid ſtatutes reſpectively are to be 
: bbſerved. N „ 


„ 


. H 8G UF 


1 1. A LL veſſels, perſons, and goods coming from 
Duarentine ens AA. any place, from whence the king, with the 
Joined. advice of his privy council, ſhall judge it probable 
„ that the infection may be brought, ſhall be obliged 
to make their quarantine in ſuch places, for ſuch time, and in ſuch 
manner as ſhall be directed by him, or by his order made in council, 
and 1 by proclamation, or publiſhed in tlie gazette. 26 G. 2. 
c. 6. /. I. = ; | . 1 


2. And when the king ſhall make any orders con- 
Orders for qua- cerning quarentine, and notify the ſame by procla- 


ranti ne to be mation, or in the gazette, the ſame ſhall be pub- 
read in church- licly read the next Sunday, and the firſt Sunday in 
es. every month afterwards (during the time ſuch or- 


ders ſhall continue) immediately after prayezs, in 


* P296.All places ſet apart for divine worſhip, * within ſuch places as ſhall 


be ſpecified in iuch proclamation or orders. id. f. 20. 

ws 3. And the juſtices of the counties adjoining, or 
Watchmen io he one of them, ſhall forthwith, when quarentine 
appointed. mall be appointed, cauſe watches to be kept by 
RG as day and night, in the moſt proper and convenient 
places, within the ſeveral adjacent pariſhes; who ſhall not permit 
any perſon whatſoever to come on ſhore from, or go on board any 
ſhips under quarentine, except only ſuch as ſhall have the charge ol 
feeing the quarentine duly performed, or as ſhall be licenſed by ſuch 

| perſon having charge of the quarentine. 9 An. c. 2% 
And if any ſuperintendant of the quarentine, or watchman, ſhall 
neglect his duty, he ſhall be guilty of iclony without benefit of cler). 
26 G. 2. c. 6. /. 17. n 
4. And if the plague ſhall appcar on board any 
Maſters of ſhips ſhip, being to the northward of Cape Fzntflerre, the 
zo give notice. maſter ſhall immediately proceed to the harbour of 
. LSt. Helen's Pool, between the uninhabited iſlands of 
St. Helen's Tean, and North Wilhell, or to ſuch other place as his 
majeſty by advice of his privy council ſhall appoint; 29 G. 2. c. 8.] 
where he ſhall make known his caſe to ſome officer of the eue 


> 45 4£ 


who ſhall immediately acquaint ſome cuſtom-houſe officer of ſome _ 
near part of England; who ſhall with all poſhble 8 ſend intelli- 
gence thereof to a ſecretary of ſtate, and the ſhip ſhall remain there 
till his majcſty's pleaſure be known; nor ſhall any of the crew go on 
ſhore. a . | = | * 
But if he ſhall not be able to make the iſlands of Scilly, or ſhall 
be forced by weather or otherwiſe to go up either of the channels, he 
ſhall not enter any port, but remain in ſome open road, till he re- 
ceives orders from his majeſty or his privy council; and ſhall prevent 
any of the crew from going out of the ſhip, and avoid all intercourſe 
with other ſhips or perſons. And the ſaid maſter or any other per- 
ſan on board, who {hall be diſobedient herein, ſhall be guilty of fe- 
lony without benefit of clergy ; and may be tried where the offence 
ſhall be committed, or Where he ſhall be apprehended. 26 G. 2. 
. and when any country or place is infected, 
or when any order ſhall be made by the king con- FVeſſels to be ex- 
cerning quarentine, as often as any veſſel ſhall at- ami ned. 
tempt to enter into any port, the principal officer of _ 5 
the cuſtoms there, or ſuch perſon as ſhall be authoriſed to ſee qua- 
rentine perfoxmed, ſhall go off, or cauſe ſome other perſon to go olf, 
to ſuch veſſel ; who {hall at a convenient diſtance demand of the com- 
mander, the name of the ſhip; the name of the commander; at 
what place the cargo was taken on board; what * place the veiſel *P 297. 
touched at in her voyage; whether ſuch places, or any, and which, 
were infected with the plague; how long ſhe hath been in her paſ- 
ſage; how many perſons were on board when ſhe ſet ſail; whether 
any, and what perſons, during the voyage, have been or are infeQ- 
ed; how many died in the voyage, and of what diſtemper; what 
veſſels he, or any of his company with his privity, went on board, 
or had any of their company come on board his ſhip, and to what 
place they belonged; and alſo the true contents of his lading, to the 
beſt of his knowledge: And if it ſhall appear on ſuch examination, or 
otherwiſe, that any perſon on board is infected, or that ſuch ſhip is 
obliged to perform quarentine; the officers of any of his majeſty's 
ſhips of war, or of any forts or garriſons, and all other his majeſty's 
officers whom it may concern, and others whom they ſhall call to 
their aſſiſtance, ſhall, on notice thereof, oblige ſuch ſhip to repair 
to the place appointed for quarentine, be it by firing of guns, or 
other force: And if ſuch veſſel ſhall come from any place infected, or 
have any perſon on board infected, and the maſter ſhall conceal the 
ſame, he ſhall be guilty: of felony without benefit of clergy ; and if 
he ſhall not make a true diſcovery in any other of the particulars, he 
_ thall forfeit 2001. half to the king, and half to him that ſhall ſue. 
26 G. 2. c. 6. J. 8. „ A | Ks 
And if any officer of the cuſtoms, or other officer, .- 
ſhall neglect his duty herein; he ſhall forfeit his Officer neg lect - 
27 and 1001. in like manner. 26. GC. 2. 6. 6. ing. 
© . „ | . 


7. And 


„„ 


| 7. And the maſter, after his arrival at the place 
Maſter to deli- of quarentine, ſhall deliver on demand to the chief 
ver his creden- officer appointed to ſee quarentine duly performed, 
trals. ſuch bill of health and manifeſt as he {ſhall have re- 

85 | ceived from any Britiſh conſul, together with his 
N and journal; on pain of 500 l. in like manner. 26 C. 2. 

* | 1 MIL] = 

55 3. And all perſons, liable to perform quarentine, 
Obedience in- ſhall be ſubjeet to ſuch orders as they ſhall receive 
forced. _ from the officer authoriſed to ſee it performed; 
8 Who ſhall have power to inforce obedience, and in 
caſe of neceſſity to call others to their aſſiſtance. 26 G. 2. c. 6, 


g | 9. And any officer of the cuſtoms, or others, di- 
Ships boats may TeGted to take care of the quarentine, may ſeize any 
be ſeiæed. boat belonging to ſuch veſſel, and detain the ſame 
| till quarentine be performed. 9g An. c. 2. 5 
N 10. And if the commander of the thip ſhall x 
Penalty of quit= himſelf, or permit any ſeaman or paſſenger to go on 
ting the ſhip. ſhore, or on board any other veſſel, during the qua- 
8 rentine, without licence of the perſon having charge 
Ns quarentine; the ſhip and tackle ſhall be forfeited to the king. 
r 9 Anu. C. 2. Pe, 35 . | SONS | 
*Pz98. And if any perſon ſhall come on ſhore, or go aboard any other 
ſhip; the perſons appointed for ſeeing quarentine duly performed, 
may compel him to return and continue during the quarentine: And 
ſuch perſon ſo leaving ſuch ſkip, and being thereof (after expiration 
of the quarentine) convicted by oath of one witneſs, before one juſ- 
tice near, ſhall forfeit not exceeding zol. to be paid immediately to 
ſuch juſtice, who may reward the informer thereout not exceeding a 
third part, and pay the remainder (charges deducted) to the poor of 
the parith where the conviction ſhall be; and in default of payment, 
he may commit him to the houſe of correction, to be kept to hard 
labour not exceeding one month. 9 An. c. 2. | 
And by the 26 G. 2. c. 6. If the maſter ſhall quit, or knowingly 
permit any perſon to quit the ſhip, by going on thore, or on board 
any other veilel, before the quarentine ſhall be performed, unleis in 
ſuch caſes a3 ſhall be permitted'by the orders concerning quarentine; 
or if he ſhall not, in convenient time after notice cauſe the veſſel and 
lading to be conveyed to the place appointed for quarentine, he ſhall 
forfeit 5501. half to the king, and half to him that ſhall fue: And 
if any perſon ſhall fo quit ſuca ſhip, all perſons by any kind of jorce 
may compel him to return; and he ſhall for ſuch offenze be impri- 
ſoned fix months, and forfeit 200 l. half to the king, and half to him 
that fhall fue. /. 5. Oo ne” | 
: 11. Ang if any perſon ſhall go on board, and re- 
Perſons going turn from any ſhip, during the quarentine, without 
aboard. uch licence; he may be compelled by the perſons 
appointed as aforeſaid,” to return and continue 
on board during ſuch quarcntine; and the. maſter of ſuch ſhip ſhall 
there keop and maintain him. 9 An. c. 2. 


* 


12. Wien 
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12. When any part of Great Britain, Ireland. 
Guernſey, Fenſey, 4lderney, Sark, or Man, France, In what ca ſ⸗ 
Spain, Portugal, or the low countries ſhall be in-. ſmall veſfets. 
fedteet, the king by proctamation may prohibit all mall nut be al- 
ſmall boats and veſfels under the burden of 20 tons, lotued to fail. 
from failing out of. port, till fecurity be fiſt given EHP | 
by the maſter, to the fatisfaction of the principal officer of the cuſ- 
tums, 0s chief magiſtrate of the port, by bond to the king with ſure- 
ties, in the penalty of 300 l. that he fhall not go to or touch at any 
place mentioned in the proclamation; and that the maſter and every 
mariner and paſſenger ſhall, during the time aforeſaid, not go on 
board 8h y other veſtel at ſea; and that he ſhall not permit any perſon 
to come on board ſuch boat or veſſel at fea z and fhall not receive any 
goods Out of any other veffel; for which-bong no tee ſhall be taken. 
And if fuch “ boat-or veffel ſhall fail before ſuch ſecurity given, the & 
ſime, together with the tackle and furniture, ſhall be forteited to 
the king; and the maſter and every matiner therein, being thereof 
convicted, on his appearance ar default, on oath of one witneſs, by 
one juſtiee where the offender ſhall be found, ſhall forfeit 261. half 
to the informer, and half to the poor of the pariſh where the offender 
ſhatt be found by diftrefs; and for want of ſufficient diſtreſs to be 
committed to prifon for three months. 26 C. 2. c. 6. /. 19. 
13. Whenever the king, with the advice and 

content of patliament, ſhall direct lazarets to be La aareis to be 
provided, for receiving of perfons obliged to per - appointed. 


. „ 


form quarem ine, or for aiting of goods, it thalt be 


= 


* 


lawful to erect the ſame, either in any waſte grounds or commons, or 
where thete are net Jufficient, in the ſeveral grounds of any perſon 
"wiztloever, not being à houſe, park, garden, orchard, yard or 
platted walk, or avenue to a houfe, paying for the ſame as ſhall be 
agreed on between the perſons intereſted, and any two perſons ap- 
pointed by the king under his fer manual; and if they cannot agree, 
then the faid two perfons fhall, 30 davs before the ſeſſions, give to 
the oecupier a notice in writing, deſcribing the quantity of ground, 


a jury at ſuch ſeſfions. Aud the juſtices there, on proof of fuch no- 
nee hall charge the fury which fhall attend there (or ſome other jury 
to de then and there impanelled and returned by the ſherift without 
ice) and cauſe to be ſ worn, well and truly to aſſeſs the value of fuck 
grounds, to whom the parties may have theilt lawful challenges; and 
the vexdict of the faid jury, and the judgment of the juſticos there- 
upon, hall be conchitive, and finally bind all parties; and thereupen 
the king fall hokd ſuch grounds for ſuch term as he ſhall judge ne- 
ceſlary, paying for the fame ſuch rent os other confideration as mall 
be ſo aftcfted. 20 G. 2. C. 6. f. 6. And by the 12 C. 3.6. x9. the 
Ids of -the treafury may contract for an abſolute purchaſe of ſuch 
bans, me ſſuages, and tene ments, to be vetted in the erown unaligna- 
e And if the pavties cannot agree, the price ſhall be ferriad at the 
Mons as atoreſaid, on gieing Ike notice to the t. 
And the officers autkerifed fo put i execution ſuch orders ag afore- 
ud. ſhall cauſe all peyſons ohkged to perform quaxentine, and all 
WV A | 


V9 L. II. K goods 
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and purporting that the confideration for the fame will be ſettled by = 


x * - 4 « 
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300. 


every perſon aëtually eſcaping, thall be guilty of felony without be- 
nefit of clerg 50 id. / 8. 


whom the warrant is directed ſhall not find any goods to levy the 


*P 207. 


goods comprized | in ſuch orders, to repair or be reed to ſome of 


not to return unleſs as permitted by ſuch orders; the watchmen, 
performed. him to return and perform quarentine: and if he 


ſame, he ſhall be Oe of felony without benefit of clergy: td, 
. 10. 


to relieve all ſuch perſons, then on certificate thereof by the ſaid ma- 
filtrates or two of them, to the Juſtices of the county of or near the 


bitants of the county within five miles of the place infected, at ſuch 
weekly ſums as they ſhall think reaſonable, to be levied by their 


gat ſuch weekly ſums as they Nall tink fit, for the reaſonable relief 


and in Jefault thereof by impriſonment as atoreſaid. /. 5. 


the ſaid lazarets, or to ſuch other places as {hall be provided accord. 

ing to ſuch orders. 25 C. 2. C. 6. / 7. 

And if any pei jon ſliall reſuſe or neglect to repair, within conve- 
nient time after notice, to the lazaret or other place appointed, or 
ſhall eſcape or attempt t6 eſcape from thence, before quarentine per- 
formed; the watchmen, and other perſons appointed to ſee quaren- 
tine performed, by force may compel him to repair or return thither: 
and every perſon ſo refuſing or neglecting to repair thither, and allo 


ns 14. And if any perſon not infected, nor liable to 
TP erſons enter- perform quarentine, mall enter any lazaret, or other 
ing lazarets, ſuch place, and ſhall return or attempt to retum, 


till quarentiie or other perſons appointed, by force may compel 


ſhall actually eſcape before he hath performed tle 


13. And the mayor, head officers, and juſtices of 
all: ment * the peace of every city, borough, town corporate, 
relief of per- and places privileged, or any two of them, may aſ- 
ſons infected. ſeſs every inhabitant, and all houſes of habitation, 

lands, tenements, and hereditaments, for the rea- 
fonable relief of perſons infected with the plague, or inhabiting in 
infected houſes, and levy the ſame by warrant; and if the party tq 


ſame, then upon return thereof, they ſhall by warrant cauſe the 
perſon to be arreſted, and committed to gaol till he ſhall pay. 13 


. %% „. 
And if the inhabitants of ſuch place ſhall find themſclves unable 


aid city or other place, or to two of them, they may tax the inha- 


warrant by ſale of goods, and in default thereof, by impriſonment a 
aforeſaid. "2d. , . 

Aud if the infection ſhall be in a town ben there are no jullice 
or in a village or hamlet; then two juttices of the county may aſſeß 
the inhabitants of the county, within five miles of the place intceted, 


ot perk. uns infecied; to be levied by their warrant by ſale of goods 


All which faid taxcs hall be certified at the next quarter ſeſlonz 
for luch-town or county reſpectively; and there * they may order the 
lame to continue, or be enlarged or extended to any other part of e 
connty, or otherwiſe determined. /. 6. 

Oſlicer making default in levying the ſame, ſhall forfeit 108. 10 
be employed to the charitable uſcs alorefaid. , C. Bat it is 10 


ſaid how this penalty thal} be levied, | 
16. as 


r 


- 16. And the juſtices, mayors, and other head of 7 
fers may appoint within their limits ſearchers, Searchers for 
watchmen, examiners, keepers, and buriers for the places infected. 
places infected ; and give them diredtions, and ſwear 
them for the performance thereof. 1 FJ. c. 31. /. 9. 
17. If any perſon ſhall conceal from the officers ; 
of quarentine, or convey any letters or goods from Secreting goods. — 3 
! 
. 


any ſhip under quarentine, or from any lazaret; he under guaren- 
ſhall be guilty of felony without benefit of clergy. fine. 
26 G. 2. C. 6. / 18. 8 | %%% ns ED hr ng 
18. If any officer or other perſons ſhall imbezil __ 738 
or damage any goods performing quarentine, he Damaging [. 
ſhall pay treble damages with full coſts. 26 C. 2. gods. e J 
19. After quarentine performed, and on proof 
thereof by the oaths of the maſter and two ather Difcharge.after 
perſons of the ſhip, or by the oaths of two credible - quarentine per- 
witneſſes, before the cuſtomer, comptroller, or col- formed. | 
lector of that or the next port, or their deputies, :or: 5 
a juſtice near, and that the veſſel and every ſuch perſon are free from 
infection; and after producing a certificate thereof ſigned by the chief 
officer who ſuperintended the quarentine ; ſuch officer of the cuſ- 
toms, together with the ſaid Juſtice, ſhall give a certificate thereof = 
{gratis ), and thereupon the veſſel and every ſuch perſon ſhall be lia- 4 
ble to no farther reſtraint, 26 G. 2. c. 6. /. 13, 1114. : 
And all goods liable to quarentine ſhall be opened and aired, as by 
ſuch orders ſhall be directed; and after ſuch order hath been compli- 
ed with, and a certificate thereof given by the chief officer appointed 
to ſuperintend the quarentine and airing of {ſuch goods, and proof 
made thereof by the oaths of two witneflles, before the cuſtomer, 
comptroller, ar collector of the next port, or any of their deputies, 
or any juſtice living near; on certificate and return of - ſuch proof by 
ſuch cuſtomhouſe officer ta the commiſſioners af the cuſtoms, they 
or two of them by their order ſhall diſcharge the ſame. . 15. 
And if any perſon ſhall take any fee for ſuch oath, order, or cer- 
| tificate; he ſhall forfeit 1001. half to the king, and half to him that 
{hall ſue. Jen: "Ar nt op oo nx 5 
And if any ſuperintendant of the quarentine, or watchman, ſhall 
in ſuch caſe give a falſe certificate; he ſhall be guilty of felony withs 
out benefit of clergy. . 179. ST Ts 0” TR VER apes 
| Note; the aboyementioned act of the ꝙ An. was repealed by the * p 302. 
| 76. fl. 1. c. 3. but was revived by the 8 G. c. 8. which enacts, that 
neither the ſaid ſtatute of the 7 G. nor any thing therein contained, 
{hall continue in force longer than Mar. 25, 1723. PET rage 
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VERY perſon who ſhall for hire, gain, or reward, act, or 


cauſe to be adted, any play or other entertainment of the 
K K 2 ſtage, 


- — 2 


PLAYER 


ſtage, or any part therein, if he ſhall have no legal ſettlement where 
he acts, without authority from the king or the lord chamberlain, 
ſhall be deemed a rogue and vegabond within the 12 An. (which ac 
is repealed ; but the ſame is re-cnacted by the 1) G. 2. c. 5.) 10 G. 2. 
c. 18. . | | | = | „ | | 
Or Aberoite he ſhall ſorſeit 80 I.; in which caſe he ſhall not alſo 
ſuffer as a vagrant. /. 2. Cre Sho yy + 1 
2. And if any play, or part thereof, be adfed in any place where 


wine, ale, beer or other 1:quors ſhall be fold, the fame ſhall be 


deemed to be acted for gain, hire, and reward. . 7. yy 
3. And no perſon ſhall for hire, gain, or reward, act or cauſe to 


| be acted any new play, or any part therein, or any new part added 


to an old play, or any new prologue or epilogue, unleſs a true copy 


thereof be ſent to the lord chamberlain, 14 days before the acting, 


together with an account when and where it is intended to be acted, 
fizned by one of the managers. f. g . 
And the lord chamberlain may prohibit the ſame as he thinks ft; 
and if any perſon {hall act without ſuch copy being ſent, or againſt 
ſuch prohibition, he ſhall forfeit 50 l. and the licence of the play- 
bhouſbalt bed ,,, ES ci: nr 1 
4. And no perſon thall be authoriſed to act, except within the li · 
berties of the city of Weſtminſter, and where the king ſhall reſide | 


f-5 


. 1 A All the ſaid pecuniary penalties may be recovered in the courts 


at Yeſlminſter; ar before two juſtices, by the oath of one witnels, 
or confeſſion, to be levied by diſtreſs; and for want of ſufficient dif- 


trels, the offender to he committed to the houſe of correction, not 
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excceding {1x months, to be kept to hard labour; or to the common 
paol, not exceeding {1x months, without bail or mainprize: Perſons 
* aggrieved by order of the juſtices may appeal to the next ſeſſions: 
The ſaid penalties to be diſtributed, half to the informer, and half 
to the poor. /. 6. | ) aig 
But by ſpecial acts of parliament playhouſes are permitted to be 
erected in particular places. 8 pes 
By 28 G. 3. c. 30. juſtiees at the general or quarter ſeſſions may, 


at their diſcretion, grant a licence to any perſon making application, 


to perform plays, &c. at any place within their juriſdiction, for any 


time not exceeding ſixty days, to commence Within the then next [ix 
months, and to be within ſuch four months as ſhall be ſpecified in 
rhe ſaid licence, and ſo as there be only one licence in uſe at the 


ſame time within the juriſdiétion ſo given, and ſo as ſuch place be 
not within twenty miles of London or Weſtiminſler ; or eight miles of 
any patent or licenſed theatre; or ten miles of the reſidence of his 
majeſty, or of any place within the ſame juriſdiction, at which within 
the ſix months preceding a licence under this act ſhall have been had 
and exerciſed ; or within fourteen miles of either of the univerſities: 
or within two miles of the outward limits of any town or place han- 
ing peculiar jurifdichon; and ſo alſo as no licence under this a*! 
ſhall have been had and exerciſed at the ſame place within eight 
months then next preceding. /. 1. 


Provided, 


5 O L. T A N 


Provided, that no ſuch licence mall be granted to be exerciſed 
within any city, town, or place, having peculiar juriſdiction, unleſs 
proof be made that the majority of the zuftices acting for ſuch place, 
have ata public meeting figned their conſent; or unleſs an expreſs 
condition ſhall be therein inſerted, that the ſame ſhall not be valid 


until approved by the majority pf the juſtices of ſuch place at a meet- 


ing holden for that purpoſe. ＋ A. 
Provided alſo, That no ſuch licence ſhall be 


granted by the juſtices 
within any city, town, or place, unleſs notice be given by the pen fon 
applying for ſuch licence, three weeks before ſuch application, o 


the mayor, bailiff, or other chief civil officer of ſuch place, of ſuch 


intended application. . 3. 


P. Sen Bad. 


Poiſon. See Homicide. 5 i 
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POLY GAMY. 


IGAM F is, where a man has two wives ſucceſſively ; Poly= 


gamy, where he hath ſeveral wives at the ſame time: but they 


gre commonly confounded one with the other. 


By the 1 Ja. c. 11. / any perſon within his maje/ly's dominions 
of England and Wales, being married, ſhall marry any perſon, the 
former huſband or wife being alive; every ſuch offence Rall be felony; 
andthe perſon fo offending ſhall ſuffer death as in caſes of felony; and 
ſhall be tried in the county where he or ſhe was apprehended, as if the 
offence had been committed in ſuc count. e 

Provided, that this ſhall not extend to any perſon, whoſe huſband 
or wife ſhall be continually remaining beyond the ſeas for ſeven years 

Or whoſe huſband or wife ſhall abfent kim er herſelf the one from 
the other, for ſeven years together, in any part ꝛvilhin his majeſly's 
dominions, the one of them not knowing the other to be living within 
inal drone 3) GERS IE SN „ 5 


Provided alſo, that this ſhall not ewtend ta any perſon that ſhall be 


a! the time of ſuch marriage divorced by any ſentence in the eccl:jiafiical N 


A 


Or to any per ſon where the former marriage hath been by ſentence in 


the eccleſiaſtical court declared to be void and of no eff: 


Nor to any 'perſon by reaſon of any former marriage had or made 


within age of conſent. | 


Provided alſo, that no attatnder for ths offence made felony by this 
ac, ſhall work any carruftion of blood, loſs of dower, or diſnheri on 


of hetrs. | 5 
any perſon within his majefly's domintons of England and Wales! 
lt the firſt marriage was beyond lea, and the “ latter in England, the 
party may be indicted here, becauſe the latter marriage makes the 
ollence; but if the firſt marriage was in England, and the latter be- 


yond 


n 
| 
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yond ſea, it ſeemeth that the offender cannot be indicted here, be. 
cauſe the offence was not within the kingdom. MKely. 79, 80. 
Being married] This extends to a marriage de facto, or voidable 


dy reaſon of conſanguinity, affinity, or ſuch like; for it is a marri- 
age in judgment of law until it be avoided; and therefore, though 


neither marriage be de jure, yet they are within this ſtatute, 3 
Inſt. 38. 
But there muſt be actual proof of the marriage; for in this cafe 


the circumſtances of cohabitation and An are not ſufficient, 
Bur. Mansf. 2057. 


Shall marry auy perſon, the former kuſband or wife bring alive] If 


2 man marrieth a wife, and then marrieth another the former 
wife being living, and. then ſuch firſt wife dying he marrieth a 


third the ſecond wife being living; this marrying of the third is not 


felony, becauſe the marriage with ſuch ſecond wile was merely void: 
but otherwiſe it would have been if he bad married the third, the 


fuſt and true wife being living. 1 H. H. 693. 

Every ſuch offence _— be felony] And ſuch ſecond marriage 15 
merely void. 3 Inſt. 8 

And the perſon fo offending ſhall ſuffer death as tn caſes of felony] 


Vet he ſhall have the benefit of clergy ; the ſame being not excluded 


b. 308. 


diſagrec to tue eſpouſals, as well as the party that is under the apt 


by expreſs words. 3 Inſt. 89. 
And ſhall be tried! The fiſt and true wife is not to be allowed as 


a witnels againſt the huſband; but it ſeemeth clear, that the ſecond 


wiſe may be admitted to prove the ſecond marriage, being not fo 


much as his wife de facto. 1 H. H. 693. 


In the county where he or ſhe was de] This is added only 
cumulative; for he may be indited where the ſecond marriage was, 
though he be never ns. ; and ſo be praceeded againſt to out- 
lawry. I H. H. 694. | 

Shall not extend to any perſon, whoſe huſband or wife ſhall be con- 
tinually remaining beyond the Jos for ſeven years together} And in 
this cafe notice that he or ſhe is living, is not material, in reſpeRt to 
the commorancy beyend lea. 3 Inſt. 88. 

* Beyoud the ſeas} And this, although it be within tlie king 8 do- 


minions; as in New England, or Ireland. 1 H. H. 693. 


Or whoſe hu/cand or wife ſhall abſent kim or herſelf the one from 
the other, for ſever years together, in any part within his mapeſiys 
dominions, the one of them not knowing the other to be living within 
that time] So that in this caſe Notice 18 material, and makes the 
ottence. 3 1nff, 88. 

Shall not extend to any perſon that ſhall be at the time of ſuch mar- 


riage divorced by any ſentence in the ec leſiaſtical court] And this is in- 
tended a divorce not & vinculo matrimonii, for then without the aid 
of any proviſo either may freely WAITE} but it muſt be intended of 


divorces @ mere et thoro. 1 H. H. 694. 
Nor to any perſon by reaſon vf any former marriage had or malt 


within the age of con ent] li the man be above fourteen and the wile 


under ewelve, or it the wife be above twelve and the man under 
fourteen, yet may the hutband or wife o above the age of conf 


0, 
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of conſent; for the advantage of diſagreement muſt be reciprocal. 
And ſo it was reſolved by the Judges and civilians, T. 42 liz. in the 
King's Bench, in a writ of error between Babington and Warner. 
So as if either party be within age of conſent, it is no former mar- 
nage within this act. 3 Jul. 89 · 8 


Pond. See Game. 


— 
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ON CERN ING the binding and ordering of pariſh and other 
0 apprentices, ſee title Apprentices. | | 

Concerning the filiation and maintenance of baftard children, ſce 
title Baſtards. 

Concerning the ordering of W and other workmen and la: 
bourers, ſee title Servants. + .. 8 
For theſe do fall in with this title, no Linker than AS they- happen 
to become poor: Upon which account, their ſettlements are here 
treated of; but nothing otherwiſe in. particular concerning them. 

* IT is to be noted in this place, that the ſtatute of 22 G. 3. c. 83. 7 306. 
eſtabliſhes many new regulations with regard to the maintenance of 
the poor; but as that ſtatute leaves it optional in any pariſh or other 
place whether they will adopt theſe regulations or continue in the 
preſent mode, it 1s judged requiſite for the preſent to preſerve this 
title unaltered, further than by inſerting at the end of it an account 
of the ſaid ſtatute of 22 C. 3. which being, as it were, in its proba- 
aun ſtate,” remains as the. ES of furure en 


Or this extenſive title, it is propoſed to treat in the following o or- 
ders That is to ſay, 
I. Concerning the appoinment of overſeers, with their duty 
thereupon. _ = | ; 
II. Of ſettlements. - | 

III. Of removals. 

TV. Of the poor rate, and other dels towards their Ellas 
V. Of ehe relief and ordering of the poor. : 
VI. Of the overſeers account. 

VII. Penalty of overſcers for the negleRt of hai duty. BD 
VIII. indeninity of overſeers in the performance ot their duty. £-; 


” ® 
© - ww * 


I. appointment of overſeers, with theix uy. thereupon. 25 
5 Anciently, the maintenance of the poor was . 
chiefly an ecoleſiaſtical concern. A fourth part of Appointment of | 
the tithes in every pariſh was ſet apart for that pur- overſeers in pa- 
pole. The miniſter, under the biſhop, had. the -71/hes and 
| principal direction in the diſpoſal thereof, aſſiſted townſhips. i 
by the churchwardens and other principal inhabi- 
tants. Hence naturally became eſtabliſned the parochial ſettle- 
ment. Afterwards, when the tithes of "ary of * the pariſhes be- P 207, 
came 
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came apptopriated to the monaſteries, thofe ſocfeties had forme ſhare 
likewiſe (by reafon of the ſaid tithes, and other donations for that 
purpoſe) in the relief of the poor. And the reft was made up by yg. 
luntary contributions. By the ſtatute of the 2 H. 8. c. 25. The 


"ehurchwardens, or two other of every pariſh, were to make colle&jon; 


for the poor, on Sundays.—Þy the 5 & 6 Ed. 6. c. 2. The mnijier 
and churchwardens were annually to appoint two able perſons or more 
to be gatherers and collectors of alms for the poor.— By the 5 Ml 
c. 3. The pas iſnoners were to ehufe the faid collectors and gather. 
ers for the poor. — By the 14 KI. c. 5. The juſlices were to appoint 
collectors for the poor within every pariſh; and were alſo to appoint 
the overſcer of the poor, whoſe office was nearly the ſame as it is at 


preſent, except only for collecting tlie money, which was only 


the aforeſaid gatherers of collefors.—By the 18 EL. c. 3. The ju 
' tices, Were ta appoint collectort and ge of the poor. By the 
39 El. c. 3. The churchwardens of every pariſh, and four ſubſlan- 


tial houſtrolders there, being ſubſidy men, or for want of ſubſidy men, 
four other ſubſtantial houfholders, to be nominated yearty in Eafter 
week by two juſtices (r. Q were to be ealled over ſeers of the poor of 
the ſame pariik.—-And ſo it continues with ſome fmall variation, 
by the ſtatute of the 43 EL c. 2. as fokowetht + . - 


The ehnnchwardens of every pariſh, and four, three, PRI fub- 
Pantral mnalder 'theyr, as ſhall bethought meet, having reſ peci to 


the greatnefs of the pariſh, ta be nominated yearly ia Raſter week, or 


anhin ow menth after Eaſter, unde? the hand or feal of two or more 


Juſtices 'of the peace in the ſume county, whereof ons to he of the quo- 
rum, dwelling in or near the pariſh or diviſion, hall be called over- 


fers of the poor of the fame pariſh. 23 El. e. 2. f. 1. 


And by the 13.14 C. 2 c. 12. Whereas the inhabitants of Lan- 
caſhire, Cheſhire, Derbyſhire, Yorkſhire, Northumberland, the bi- 
ſroprick of Durham, Cumberland, and Weſtmorland, and many 
other counties in England and Wales, by reaſon of the largeneſs of ths 
parifhes, cannot reap the benefit of the faid att of the 43 El. it ts enad- 
ed, that all and every the poor, needy, impotent, and lame perſons, 


within every townſhip or village within the ſeveral counties a orefaid, 


ſhall be maintained, Provided for, and jet on work, within ſeveral 
and refpedtive townſhip aud village, wherein he fhall 1habit, or 
wherein he was laſt lawfully fettled; and there [halt be yearly cho'en 


and appointed two or more overſeers, within every of the faid townſhips 


zs. 


or villages reſpeci ively. 1. 21. „ 1 7 
And by the 17 G. 2. c. 38. In every townſhip or place where there 
are no churchwardens, the overſeers alone may act in all reſpects, a 
churckwardens end overſeers may do in other places, by virtue of this 
or any former act. 1. 15. PEE 3 
And if any overſeer fhall die, or remove, or become tnfolvent, befort 


the exparation of has Mice, tevo fuſftices (on 044}: thereof made ) May ap- 
pe int another tn his flcad. 1. 3. | 


And i in ary place there ſhall be no ſuck nomination of overſeers d 
is before appointed, every juſiice of the diviſion ſhalt forfeit 54. to the 
poor of ſuch place, to be levied by dhe churchwardens and over feers, 07 
one of them, by diſtreſs, by warrant from the ſeſſions. 43 El- c. 2 

| De 
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Mie churchwardens) Thefe (as is above obſerved) were overſeers 
of the poor long before this ſtatute of the 43 EI. And hereby they 
need no formal appointment to the office 6f overſeer, but the flarute- 
declares them to be ſuch, and-requwes others to be added to them 
by the nomination of the juſtices. _ | | | —_ 
Of every pariſh] In the caſe of the King againſt Seven and Ar- 
nold, 1. 29 & 30 G. 2. two juſtices appointed Seven and Arnold, 
ſubſtantial houſholders in the precinct of the Tower within other 
wiſe called the pariſh of S,. Peter ad vincula, .to be overſeers of the ; 
poor of the faid precind. It was objected, that this appointment is 
not warranted by the ſtatute, which requires that the churchwardens 
of every pariſh, and four, three, or two ſubſtantial houſholders 
there, thall be appointed overſeers of the poor of the ſame pariſh. 
Mr. Juſtice Deniſon delivered the reſolution: of the court-( Ryder 
Ch. J. being dead, but concurring with the other juſtices before his 
death): This is not a good appointment under the 43 EL. c. 2. which 
requires them to be appointed within a pariſh; neither is it good 
within the ſtatute of 13 & 14 C. 2. c. 12. which ſays, that there 
ſhall be yearly appointed two or more overſcers within every town 
ſhip and village refpectively. Precinct is a word of ambiguous itgni- | 
hcation; it is not a boundary of any pariſh or vill; it may be more 
than a pariſh, or may be leſs. If it was a. pariſh or vill 6&y reputa- 
tion, it might have beery good (Crom Car. 92. 394.) ; but the court 
cannot intend this precinët. to be a vill, and the words of: the ſtatuto 
onght to he purſued. Neither wilt the words otHerwife called this 
pariſh of St. Peter ad ui ncula, aid the“ want of this in the appoint- 
ment: for in all conſtruètions of alias dict, the words that go before 
the alias dic muſt be prefumed to be true; as in an indictment, the 
addition of the party not coming till after the alias dict will vitiate 
the * indictment, for what precedes the alias dict is the true and * P 309. 
proper appellation. If in this caſe the alias dict had come after the = 
pariſh of St. Peter, it would have done. And the appointment was 
quaſhed. M. S. 5 „ | _ 
Pariſh} E. 8. G. King and the inhabitants of Rufford: A mu- 
damus was directed to the juſtices of the peace of the county of Ner- 
lingliam, reciting that within the vill of Rufford, in the ſoreſt of 
Sherwood, there are divers ſubſtantial freeholders, able to contribute 
to the maintenance of the poor, and that there are no churchwar- 
dens or overfeers to make a rate, and that there are poor unprovided 
for; therefore it commands them to appoint overſeers. They return 
mat the vill of Rufford is part of no pariſh, but time out of mind 
nas been extraparuchial, without church, chapel, or parochial rites 
and that there never have been any overſeers of the poor; and for 
t12t cauſe they cannot appoint. And there having been only an ex- 
najudicial opinion of the court, in the caſe of Polting and Stokeland, 
H. 11 Ann. that overſeers of the poor might be appointed in an ex- 
Uaparochial place; the court directed an argument, that the point 
m'g1t be folemnly determined. And after argument and conſidera- 
tion of all the ſtatutes relating to the poor, the court were of opi- | 
mon, that the powers given by the 43 EI. to be executed in pa- 
nches, were by the 13 & 14 C. 2. extended to all townſhips and vil- 
Vor. III. | Me Þ | | | | lages, 
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lages, whether parochial or extraparochial: that although moſt of 
the foreſts in England are extraparochial, yet notwithſtanding they 
ought to maintain their own poor; and conſequently overſeers might 
be appointed: for which purpoſe in this caſe a peremptory mandu- 
mus was awarded. Str. 512. „ 

For the ſtatute directeth overſeers to be appointed within the ſeve- 
ral townſhips and villages within the ſeveral counties (without ſaying, 
—ithin the ſeveral pari/hes in the ſaid counties); ſo that if it is a 
townſhip or village, and ſuch townſhip or village is within the 
county, it ſeemeth not to be material whether it is within any pariſh 
STEER TT: 5 | 
But a townſhip or village it muſt be. As in the caſe of Denham 
and Dalham, H. 8 G. 2. The queſtion was, whether Southwoll 
park, being an extraparochial place, conſiſling of two houſes, and 
about 300 acres of land, was ſuch a place as was liable to maintain 
its own poor. By the court, It is now a ſettled point, that the juſ- 
tices may appoint overſcers in extraparochial places, but ſuch place 
muſt come under the notion of a town or village. It is difficult to 

define exactly what is a townſhip or village; this muſt be left to the 
IO. judgment of the court, upon the * circumſtances of the caſe ſtated, 
The notion of a village according to the ancient law, is a tithing con- 
fiſting of ten families, and the conſtable properly is the head of the 
tithing. By the 43 Eliz. there muſt in every place be at leaſt two 
overſeers; and where there are only two houſes, the whole pariſh in 
ſuch caſe muſt be perpetual overſeers, and there is no perſon over 
whom they can have juriſdiction, nor any to chuſe them but them- 
ſelves. And it was adjudged, that two houſes are not within the 
rule, ſo as to come within the notion of a townſhip or village. And 
the like was ſaid to have been adjudged in the caſe of Belvorr, M. 2. 
G. 2. where there were two houſes, the duke of Rutland's and an 
alehouſe. Str. 1004. Burrow's Settlemeiit Caſes. 35. LEE 
So in the cale of Stoke Prior and Grafton, h. 10 G. 2. The ma- 
nor of Grafton, an extraparochial place, once conſiſting of a capital 
meſſuage and three keepers lodges in the park, now diſparked and 
conſiſting of five dwelling houſes and farms, occupied by five ſeveral 
tenants, but never having had any overſeers of the poor or other of- 
ficer, till the overicer now appointed for the purpoſe of the preſent 
removal, was adjudged by the juſtices to be a townſhip or village 
within the ſtatute, unto which a removal might be made. It was 
moved to quaſh the orders of the juſtices, and a rule was made to 
Thew cauſe; and afterwards the rule was made abſolute, without 
- defence--  Burrow's Seth. Cal io. Es 
In the caſe of K. and the inhabitants of He, M. 14 G. 2. A 
mandamus was granted, {uggeſting that there are ſeveral houſholders 
and farmers inhabiting and reſiding within the village of Welbect, 
able to provide for the poor; and therefore commands the juſtices to 
appoint overſeers of the poor. To this it is returned, that Welleck 
is extraparochial, and is not, nor ever was reputed to be a village or 
townſhip, and therefore they cannot appoint any perſons to be over- 
leers. And upon argument this was held to be a good return. For 
though it doth not anſwer the ſuppeſal of the writ, as to there being 
teyeral ſubſtantial houſholders and farmere, vet © anſyers the point 
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in the 13 & 14 C. 2. c. 12. by ſaying it is no townſhip or village, or 


reputed as ſuch: and it is to ſuch places only that we can ſend a 
writ. Str. 1143. 


T. 3 G. 3. K. v. Showler and Atter, Two juſtices appoint Tho- 
mas Showler and Fohn Atter overſeers of the poor of the townſhip or 


village of Haugh. The ſeſſions, upon appeal, confirm the appoint- 
ment, and ſtate ſpecially, that it appears to them, that the ſaid place 


called Haugh conſiſts * of a capital metſuage, in which Zhomas & 
Showler in the {aid appointment named, with all his family, dwells; 


and of two ſmall ancient cottages; and of one other ſmall cottage 
lately built; (all which cottages are let, along with the ſaid capital 
meſſuage and the farm thereunto belonging, to the ſaid Thomas 
Showler ;) and of another tenement part of the ſaid capital meſſuage; 


and all of them inhabited by families; and that one of the cottages is 


inhabited by the ſaid John Atter, who is a day labourer, and his 
family: and another of the faid cottages is inhabited by an6ther day 
labourer, and his family; and the other of the ſaid cottages is inha- 


bited by a ſhepherd and his family; and the tenement, part of the 


ſaid capital meſſuage, is inhabited by a poor widow and her five 
children: All which occupiers of the ſaid cottages, and of the ſaid 
tenement part of the ſaid capital meſſuage, are under-tenants to the 
ſaid Thomas Showler. It was moved to quaſh theſe orders, for 
that the facts lated ſhew, that this place is neither a townſhip nor 
a village. And the court were clearly and unanimoully of opinion, 
that both theſe orderg ought to be diſcharged. Lord Mansfield ob- 
ſerved, that by this method a place might be made into a village, 
which in fact was not ſo; and the inhabitants of it might by this 


contrivance withdraw themſelves from contributing towards the ſup- 


port of the poor of their pariſh. Bur. Mansf. 13142. 
Four, three, or tuo] In the caſe of K. and Harman, M. 13 G. 2. 


An appointment of five overſeers was thought to exceed the direction of 


the ſtatute ; but inaſmuch as the 13 14 C. 2. im powers the juſtices 
to appoint two or more (indefinitely) in townlhip or villages, and it 


hath been the cuſtom in large pariſhes to appoint more than four, 


the court would not quaſh the appointment. S/. C. 2. 148. 

But in the caſe of the King againſt Loxdaie and others, H. 30 G. 2. 
on a rule to ſhew cauſe why an appointment of five overſeers for the 
parith of St. Chad in Shrewſbury ſhould not be quaſhed, it being ob- 
jected that this appgintment was not warranted by the ſtatute of the 


43 Eliz.—By lord Mansfield chief juſtice: Upon reading the caſe f 
the King and Harman, I find it was preſſed in that caſe, that the 


uſage had been for more than four overſeers to be appointed; and Sir 


7 Strange was inſtructed to argue it upon that head, on this max- 
im, that communis error ſacit jus. In the printed caſe of the King 


and Harman, it is ſaid, the court refuſed to quaſh the order. But 


this is a miſtake. Being deſirous to know the uſage in a variety * of * P 312. 


parithes, we deſired the agents to inquire what had been the uſage in 
tie large pariſhes in London and Weſt min} er, and more 1 
with reſpect to the different pariſhes in Skrew/bury. The reſult is, 
in Shrewſbury it appears there are four pariſhes, in which the num 
der of overſeers has neyer exceeded four: but the paniſh of St. Chas, 
e | 5 1 + 
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in which the preſent diſpute ariſes, has five for one year only: In the 
pariſh of St. Andrew's, Holborn, there are eight overleers; but then 
there are three diviſions there, and overleers for each; and orders 
of removal are made from one diviſion to another: In St. Giles's, 
eight overſeers; but in 1756, only four were appointed by the jul- 
tices, and four more ſerve voluntarily as afliflants :. In other pariſhes 
no more.than four. This account that has been given us is very ſa- 
tisfactory, for it lays the uſage out of the caſe, and proves 1t to have 
been the contrary way. This brings me to comider what are the au- 
thiorities and judicial precedents in this caſe. And this ſeems to be 
quite a new and original caſe, on which there has never been any ju- 
dicial opinion given. There never was any doubt till the caſe of the 


Aung and Harman; and there the court gave no determination on the 


validity of the appointment, as appears by the rule © and the court 
will further conſider of the order.” The caſe of the King and Be- 
land, I. 18 G. 2. was very different from this; there it was im pofli- 
ble to have more than one overſeer. But there was no judicial opi- 
nion in that cale, ſo that neither of theſe two cafes had any deter- 
mination extending to the preſent caſe, This cate therefore being 
an original one, it muſt be determined on the true conſtruction. of the 
ſtatute of. the 43 EIiz. which may he called, The great coaſtitution 
of the ſyſtem of law concerning the poor. To incline the caurt to 
conſtrue this act with a latitude, two other clauſes have been menti- 
oned, that have been held merely directory: One is, with reſpect to 
the time of appointiug; now the preciſe time is not of the effence of 
the thing, where third perſons, and innocent ones, àre affected. 


As in the caſe of the town of Lawnceflion, 1 Rolls Abr. 513. An ap- 


pointment after the time was held to be god, rather than defeat the 
intent of the charter, and leave the corporation deſtitute of a maęiſ- 
trate by. another conftruchon. So in the caſe of the Ring agairlt 


Sparrezo and- others (Str. 112 3.), where the overſeers were appint- 


ed more than a month after Eaſer; and to have ſaid in that caſe, that 
1 


there could not have been an appointment after the time, would be 


to ſay, that, there is no remedy for the neglect of the juſtices to ap- 
point within the time. The other clauſe is, to be nominated by the 


* P I z. Juſtices in or zear. * This is a looſe indefinite ex pieihon. If a qui 


tice lives 29. miles off, if there is none nearer, he mult be ſaid to be 


ncar. It is a. word of relation. I do not ſee how this clauſe cob 


be confirued otherwiſe. And though ſome part of the act ſhould be 
conſtrued to be directory, vet it cannot from thence be inferred th! 
the whole is ſo. lt is a rule of conſtruction, that where perſons a, 


juſtices, commiſſioners, or the like, have a ſpecial authority by fa— 


tute, they have no power but under that ſtatute; and if the thing 13 
done otherwiſe, and not agreeable. to the ſpecial authority, it is void, 
There is no room for the diſtinction, that there muſt be negätite 
words to circumferibe the power. It was ſaid at the bar, that it i 
man has a power originally, and an act of parliament gives bim 
ſomething leſs than he had before; there, without negative words, 


the av} will not take away*that which he had before. But it can ne. 


ver be neceilary for the att to ſay a man-ſhall not do what he could 


not do before. The meaning of the legiſlature was not t0 leave the 


juſtices 
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juſtices an abſolute diſcretion, but to confine their diſcretion uot to 
exceed four, nor to appoint leſs than two. Thee is another rule of 
conſtruction: Where there are at different, times diſfefent ſtatutes 
made concerning the ſame matter, though ſame of them ſhould be 
expired, and not referred to by the ſubſequent ſtatutes; yet being in 

ri materia they ſhall all be taken together, and. conſidered as one 
{vſtem of that branch of politive law, and giving light to one ano- 
ther. This has been ſo determined of the diſabling ſtatutes concein- 
ing leaſes by eccleſiaſtical perſons ; fo the ſtatutes relating to bank- 


1upts, Tome of which are tempo1ary, are zn pari materia, and ſhall 
be taken together. Thus all the ſtatutes ſince the reformation con- 


cerning the poor, I conſider as a new body of politive law, and they 


muſt be taken together. By the 39 £/:z. c. 3. four overieers were to 


be appointed, and there was no latitude at all. If the queſtion had 
ſtood upen that ſtatute, the juſtices could not appoint a greater 


number. There is a late inſtance: By the Britiſi muſeum act, 26 G. 
2. c. 22, the truſtees, or the major part of them, were to do certain 


acts. It was found impoſſible to get the major part of them together, 
and - thay were forced to apply for anew act, 27 G. 2. c. 16. giving 
power.to the major part of the truſtees then preſent, not leſs than 
ſeyen, to do thoſe acts. It is plain to me, that in making the 43 


Elia. the legiſlature had the 39 Eliz. under their contemplation. 


They: refer to it; and the 43-£/:2. was not to commence till the 
Zafler following. The 39 Eliz. expired with the ſeiſion in“ De- 


cember: They therefore continued the 39 Eliz. till the Eaſter follow- 


ing. This clearly accounts for the expreſſion four, three, or two; 
rather than two, three, or four; (for there is a great diflerence be- 
rween theſe two expreſſions;) and points out to a demonſtration what 


P3214. 


tie legiſlature meant. Pariſhes were not ſo populous then; and 


four were thought too many; and therefore the 43 Elia. gives a lati- 
tude to appoint fewer, and directs the juſtices to be governed by the 


greatneſs or ſmallneſs of the pariſh. It has been contended, that the 


13 C14 C. 2. is a legiſlative expoſition of the 43 Kli. I do not ſee 
that that ſtatute will vary the queition one way or the other. "That 
ſtatute is to make each townſhip in the nature of a ſeparate pariſh ; 
and ſays, that two or more overſeers ſhall be choſen in each town- 
thip. 11iRened for a caſe to ſhew that in theſe townſhips they could 


appoint five, Upon enquiry, it does not appear that more than two. 


nave been appointed. The ſtatute of C. 2. refers you, as to the ap- 
pointment, to the ſtatute of the 43 £1:z. by expreſs words, and this 
1eference is the ſame as repeating the ſtatute, It was obſerved that 


there has been a great latitude in the conſtruction of C. 2. that is, 


that it hath been extended to counties not therein named. But it 
would have been abſurd to ſay, that that ſtatute reciting an inconve- 


nence in Wales, ſhould extend to ſome other place only. The fia- 
tite made in the year 1540, for the parith of St. Merizr's in the 


Fields has great weight with me. This proceeded from a conviction 
in tnoſe that applied for the act, that they could not appoint more 
than four. It ſhews that the parliament thought it was a real doubt, 


and that they thought it neceſſary that there ſhould be a boundary; 


zor they have not left it at large, but confined the pariſh not to ex- 
| IE ceed 
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ceed nine overſeers. There are two acts which paſſed after the caj. 
of the King and Harman and the att for St. Martin's pariſh, in the 
17 G. 2. to remedy ſome inconveniences relating to the overſeer; 
with regard to rates and other matters; and yet they make no altera. 
tion in the number of overſeers. In the pariſh of St. Clement'; 
Danes, they have reſtrained themſelves to four ever ſince. And the 
' Preciſe number is not immaterial, as was ſaid at the bar, either to 
the parties themſelves, for it is a burthenſome office, and the more 
there are at the ſame time, the quicker will the rotation be; or to 
the pariſhes for whom they are truſtees, for a truſt is not the better 
diſcharged by a greater number than by a few. There may be more 
expence in a larger number. They may be obliged to divide them- 
* P 315. ſelves into ſeparate quorums; which * is no immaterial conſidera- 
tion to the perſons with whom they are to act. If five may be al- 
lowed, there will be no boundary, and then there will be great in- 
conveniences» Upon the whole, the words are preciſe; and the 
_ uſage, which alone occaſioned my doubt, turns out the other way, 
This appointment is not warranted by the 43 El:z. Mr. juſtice 
Deniſon was of the ſame opinion, He ſaid, if this had been a matter 
of doubt, it is ſtrange that it ſhould never have come before the court 
before the cale of the King and Harman, in the 13 G. 2. In that 
caſe they did not quath the appointment, for the ſake of the poor of 
that particular pariſh. This 1s an original creation of the juriſdic- 
tion for the maintenance of the poor. The number of overſeers is 
the eſſential part of the conſtitution. «Where a juriſdiction is created 
by ſtatute, you cannot vary from it. This office is partly miniſterial 
and partly judicial. The ftatute of 13 C14 C. 2. is tied up accord- 
ing to the rules of the 43 Eliz. and one of the rules is the reſtraint. 
As it has reſted ſo long, I am of opinion an appointment of five over- 
ſeers cannot be warranted.— By Mr. juſtice Fofter: I never had a 
doubt. The court has gone hitherto upon the prudential reaſon of 
not overturning the rates of ſo many pariſhes. In queen El:zabeth's 
time there were no large and populous pariſhes in great towns and 
cities. There were indeed pariſhes of large extent in the country; 
but they are provided for by the 13 & 14 C. 2. If any: inconvent- 
ences ariſe from having too few orhcers in particular pariſhes, you 
muſt apply to parliament. It would produce confuſion to have more 
officers. The 43 £1:2. is the firſt Ratute now in force, but not the 
firit which provided for the poor. It does little more than make the 
35 Eliz. perpetual. And there were ſeveral ſtatutes before that.— 
55 Mr. juftice Milinot: The circumſtance that made me doubt was, 
the notion of an ulage to have more than four overſeers in large pa- 
:iihes. The words of the act are fo ſtrong, that had the uſage been 
otherwiſe, I ſhould have doubted whether that could have controul- 
cd them; but the uſage being to appoint but four, it furniſhes 2 
nrong argument. And the act for St. Martin's is a ſtrong inſlance of 
the ſenſe of tue legitlature. The parliament finding two parochial 
<Ficers, to wit, the churchwardens, added others for the parochial 
2dmiviſtretion. The 43 Rliz. relaxes the 39 Elia. and gives a diſ- 
rut on within the number four. In the 18th clauſe, with reſpect to 
1:9 and of Fewlaefs in Yer, a power is given to the juſtices, > 
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appoint ſuch a number of overſcers as the exigencies of the place C 
hall require; which ſhews, that where the legiſlature meant an P 316. 
indefinite number, they have ex preſſed it. In general, it would be 
convenient to have an indefinite number; it would not leſſen the 
durden; nor would the pariſh have a greater ſecurity, for each man 
is anſwerable only for the money he receives, and accountable for 
his own acts only. M. S. 3j 8 
Subſtantial houſholders there} M. 20 G. 2. Caſe of the overſeers 
of Meobly in Herefordſhire. There were two ſets of overſeers ap- 
pointed, and both quaſhed; one, becauſe the perſons appointed were 
deſcribed only as principal inhabitants, inſtead of purſuing the words 
of the ſtatute, which are ſu⁰hantial houſholders: And the other, be- 
cauſe it only called them ſubſtantial houſholders, without adding 
there or in the pariſh; and this too was not in the body of the ap- 
pointment (as it ought to be) but only in the direction at the foot of 
VV | : „„ 
And abundance of other orders have by the court of king's bench 
deen quaſhed from time to time, for not ſetting forth that the perſons 
appointed were ſubſtantial houſholders. Np V 
And it ſeems not to be ſufficient that the party appointed is an in- 
habitant for part of the year only, but he ought to be generally 
reſident there; and therefore the court of king's bench ſeemed to diſ- 
countenance a pariſh in chuſing a citizen of London, who only re- 
ded with them in the ſummer, to be overſeer; but the order being 
bad in other reſpects, no judgment was given upon this point. 
Carth. 161. K. and Moor. F OR 5 5 
It ſeemeth that a woman (though a ſubſtantial houſholder) ought. 
not to be appointed overſeer; but the point was not directly deter- 
mined,- The caſe was this: A mandamus was moved for to the juſ- 
tices to nominate two ſubftantial houſholders to be overſcers of the 
poor of the pariſh of Chardſlock in the county of Dorſet ; and there 
was an athdavit, that at a meeting of the pariſh after Eaſter laſt, a 
man and a woman were elected overſeers, and at a meeting of the 
juſtices they approved of the man, and refuſed the woman, as being 
an unfit perſon to ſerve as overſeer; and the old overſcers refuſing to 
nominate any other, the juſtices approved of the man only. By 
Fowel J. A woman is not to be an overſeer of the poor, and there 
can be no cuſtom in a pariſh to put her in, becauſe of her being an 
touſholder. And Parker Ch. J. directed, that the pariſh ſhould ap- 
My to the juſtices to have another nominated, and if they refuſed, 5 
then to apply * to tlie court for a mandamus the next term. E. 10 P 3172 
1. 16 Viner. 415. . . V 8 5 
Whether a juſice of the peace may be appointed overſeer, ſeemeth 
not to have been determined. By the tenor of the following report, 
it ſeemeth to be in a great meaſure diſcretionary in the Juſtices ap- 
pointing, and in the ſeſſions upon an appeal, to determine whether 
de is a fit perſon or not. H. 30 G. 2. Rex v. James Gayer, eſquire. 
Two juſtices appointed Mr. Gayer to be overleer of the poor of the 
pariſh of Rockbear in the county of Devon. The ſeſſions, upon ap- 
peal, vacate the appointment; ſetting forth, that it appearing to 
lem that he was then an acting juſtice of the peace for the ſaid coun- 
7, and alſo a lieutenant of marines in his majeſty's ſeryice on half 
1 > Pay, 
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pay, and that there are other ſufficient ſubſtantial houſholders witiin 
the ſaid pariſh: for the doing ſuch office, they therefore vacate and 
make vord the appointmentof the ſaid James Gayer.—On a rule 10 
ſhew cauſe, the counſel on both ſides went into a long argument, 
whether the reaſons given were ſufficient; particularly. whether the 
offices of juſtice of the peace, and of overtcer.of the poor were com- 
patibic, and whether the objection could be removed by appointing 
a depaty ov-riccr; 1! it could, then, whether a juſtice of the peace 
was liable to appointed overſeer, in order to his executing the of- 
fice by d=prty.—ÞBy lord Mansfield Ch. J. The general queſtions 
concerning the incompatibility of oſfices, and the power of appoint- 
ing deputies, are of a very large compaſs indeed; but the preſent 
Queſtion ſeems to me to turn in a very narrow ſpace: The ſeſhons, 
upon an appeal, have a right to exerciſe the lame-latitute of dilcie- 
tion, in judging who are fit to be nominated overſeers, as the two 
juitices had. They have given their opinion that Mr. Gayer was 
rot a proper perſon to be appointed overicer.. They are not obliged 
to give any reaion for their opinion; becauſe the legiſlature has in- 
 tivited them, upon an appeal, with the power or authority of ap- 
pointing overſeers. If they had given no reaſon, their order had un- 
_ donbtedly been good. We mult have prefumed that they acted upon 
proper grounds. It is true, that where the whole reaſon is ſet out, 
and is clearly wrong, we may and ought to quath an order manifeſtiy 
made by miſtake, - upon an erronedus foundation. But then the bad 
reaſon given, muſt appear to have been their only inducement, It 
there may have been other grounds, they ſhall be prefumed ſufficient; 
and the order ought not to be ſet ahde, becauſe fome of their rea- 
* P 218. fons, unneeeſſarily given, appear to be bad. There was no * neceſ- 
fity for appointing Mr. Gayer. The ſeithions ſtate, that there weie 
other ſufficient ſubſtantial honſholders within the pariſh. They 
might think Mr. Gayer, under all the circumſtances, improper un- 
neceffarily to be appointed. Tits being an acting juſtice of the peace, 
and a lieutenapt of marines, might be two circumftances which 
weiched among others. But it doth. not follow, neither is it ſai, 
tiiat they looked upon both or either of theſe reaſons, as an exemp- 
tion from being appointed, or a diſability to ſerve the office of over- 
Teer; and that they vacated the warrant of two juſtices as illegal upon 
| that account. The execution.of a diſcretionary power, where it 13 
* not receflary to give a reaſon, ought to be ſupported, unleſs the 
| whole reaſon is fet ont, and manifeſtly wrong. Here, the whole 
" reaſon, upon which the ſeſſions acted, is not given. IT 
fay there were ether perſons qualified. Suppoſing Mr. Gayer liable 
to ſerve the office, they- might think him not ſo proper as man) 
others. And therefore we are not obliged to ſay, that the whole 
reaſon they went upon is bad; allowing (for argument) that there 
2:0fe no legal objection tothe appointment of Mr. Gayer: Which, 
think, there is no occaſion now to examine. Mr. Juſtice Deni/#! 
concurred, and ſaid, They. were not obliged to give any realen 
at all; and if it be only an imperfect one, we qught not *9 
quaſh their orders. Ws will intend every thing-in favour of the jul⸗ 
tices; in their orders. Now. here, the rcaſon doth not appear to 
a wrong Treaſon? It is enough, that they judged him an — 
1 8 Pe 
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rfon to be overſeer.—And by the court unanimouſly, the order 
of ſellions was confirmed, diſcharging Mr. Gayer from being over- 
ſeer. Burr. Han. 245. | 

By the 2 G. 3. c. 20. No perfon ſerving for himfelf as a private 
man in the nilit ia, ſhall during the time of ſuch ler vice be liable to 
ſerve as overſeer of tue 5 [But the act provides no exemption 
for the office1s. ] | 

By the 18 G. 2. c. 18. Freemen of the corporation cf ſurgeons in 
London, are exempted from the office of oyerſeer of the poor. 

Io be nominated yearly in Eaſter week) E. 13 G. K. and Clerben- 
well. The court ſeemed to think an appointment of overicers on a 
Sunday, to be a good appointment; for it may be in Raſſer week, 
and this 18 the firſt day ot the week.—But the caſe was determined 
upon another point, becauſe they were not faid to be ſub/artial 
houſholders. Foley 4. 

In the caſe of K. and Butler, E. 8 . 45 Low Mansfield aſked, * Fe 319; 

whether there had been any determination that an appointment on a 
Sunday was good? Mr. juſtice Aon faid, he had a note from Mr. 
juſtice Bathurſ!, of the faid caſe of K. and Clerkenwell, that an ap- 
poinzment mace on Eaſter « Sunday ſhall be good, it being a work of 
charity. But lord /ansield ſaid, notwithſtanding that reaſon, 1 
ſhould think, that an 0 intment on a SUndey 18 prima ſacie clan- 
deſtine and void. Black. Rep. 649. 5 

T. 14 G. 3. K. and the overſeers of Bridgewater. Upon ſhewing 
cauſe why ſeveral appointments of overſeers ſhuuld not be quaſhed, 
tae caſe appeared to be a conteſt between two adverſe ſets of borough 
juſtices. Each ſet met before midnight of Eaſter- even, and each be- 
gan making their appointment of oveiſcers the inſtant the clock had 
track twel ve; and fo kept on renewing tae ſame appointments for 
an hour or two. But one ſet of them made a freſh appointment at 
eight o'clock on the Sunday morning, ſuppoling that there might be 
a conteſt concerning the priority of thoſe appointments which 
were made ſoon after midnight, and perhaps all of them bad. On 
ſlewing cauſe, ſeveral caſes were cited to prove the appointments 
good, But by lord Mansfield: Tae conduct of the juſtices in this 
caſe is a ſhameful proſtitution and abuſe of their office for election 
purpoſes; and 1 with any perſon could be found who would under- 

take to proſecute both parties. It would have been more for the in- 
tereſt of either ſide, to have waited for a legal appointment on the 
Monday. I do not know that there is any authority which ſays, that 
an appointment made on a Sunday 1s good; but it car tainly is not a 
day for ſuch purpoſes as theſe, and therefore I will not give my ſanc 
ion to any of the appointments. Let all the appointments be {ct- 
aide, and a mandamus be e to the juſtices to make a New ap- 
pointment; and let the mavor give two days notice of the time and 
place of meeting for ſuch appointment. The other two judges con- 
cy: red. e 139. | | 

Or within one month after Faſter] H. 13 G. 2. K. and Sperre. 

pon a rule to ſlie cauſe, why the appointment of overleers lot thye 
town of Ipfuwich thould not be quaſlied, the objection was, that the 
jn ces, upon a ma nida miss directed to them, Bad appointed Wel 

„ Mm leery, 
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none others being ſpecified} in the enacting part. 2 Lev. 142. 
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ſeers, but that it was not within the month after Eaſſer, but after. 


wards, and that conſequently the appointment was void. But by 
Lee Ch. J. who delivered the opinion of the court; as the juſtices 
are puniſhable by the act for not doing their duty, * it would be a 
very hard conſtruction to make the appointment itſelf void, for it 
would ſubje& the pariſh to very great inconveniences, for a thing 
which is not in their power to prevent. To interpret an act of par- 
liament, we muſt conſider the miſchief to be remedied, the remedy 
provided, and the true reaſon of that remedy. In this caſe, tlie de- 
fect is, the want of a proper officer to take care of the poor. The 
remedy is, that the juſtices ſhall appoint overſeers, and that within 
ſuch a time. Now the juſiices have neglected their duty, in not ap- 
pointing overſeers within the proper time, and by the act have for- 
feited 5 1. but that doth not make ſuch appointment void. Were the 

expreſs direction of the act, that they ſhould appoint in that and 19 
Other time, 1t would be otherw i{e ; but here the ſtatute is only direc- 
tory, anda penalty inflicted on the juſtices for not following ſuch di- 
rections. 2 Sef}. C. 140. Str. 1123. 

Under the hand and ſeal of two or more juſtices) M. 13 G. (Hil- 
merton and Flagg. The felff on appointed overſeers: but the order 
was quathed by the court of king's bench, becauſe the ſeſſions have 
NO Og juriſdiction in that caſe by the ſtatute. 1 Seff. C. 260. 

OleY. 7 

And the reaſon i is, becauſe the ſtatute gives a power of cnt to 
the ſeſſions againſt the order of appointment 3 Which Power by this 
means would be taken away. 

In or near tue pariſh or divijion] M. 13 G. 2. K. and Sparrow. 
An appointment ot overſeers, not mentioning the juſtices to be of the 
diviſion, was held to be good enough; for that the words in this 
caſe are only directory. 2 Sf}. C. 140. 

In ſome of the ancient ſtatutes, not now in force, as particularly 
the 22 H. 8. c. 12. the juſtices were required to divide themielves, 
tor the better execution of the regulations concerning the poor. And 
thence came the cianſe in the ſubſequent ſtatutes, that the Juſtices of 
the wy ee were to do ſuch and ſuch things. But as there is no law 
at preſent which requires them to divide for the aforeſaid purpoſes, 
there is properly no din in the ſenſe which the ſtatutes intended; 
and contequent!y it cannot be neceſlary to ſet forth now, that the 


Juftices are in or near the diviſion. 


And many other counties in England and W ales] T. 21 C. 2-1 
the caſe of Skillington and Norton, it was held, that although other 
counties in general are here mentioned * in the recital ; vet the ſta- 
tute dotli not extend to any other counties but thoſe exprefsly named, 


But aftewarcs, in the caſe of Dolting and Stokeland, H. II An. 
It was held by the whole court, that by rea! np of the words (au 


many other countis 'S 24 England ard Wales] the act is general, and 


extends to other counties Aan thoſe named in the act, otherwilc !! 


V ould not extend to one county in Hales. Foley 98. 


And in the caſe of Clifton and ee e H. 12 G. 2. It was ad- 


judged, tlrat the aët extendeth to all counties g being equ ally bench: 
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cial to all; and that the counties there ſpecifled are mentioned only 
as inftances. And Lee Ch, J. ſaid that ſo it was determined, upon 
great debate and conſideration, in the aforeſaid caſe of Dolting and 
Stokeland ; which caſe hath been ever ſince adhered to. Andrews 


ts: 
5 By reaſan of the large neſs of the pariſhes can not reap the benefit of 
the at of 43 Eliz.] 7. 27 & 28 G. 2. K. and the juſtices of Mzddle- 
/ex, Ona rule to ſhew cauſe why a mandamus ſhould not go to 
compel the juſtices to appoint overſeers for the townſhip of Kenti/k 
Town, it appeared by the affidavit that this pariſh hath always had 
two overſecrs: That a rate has been made as one rate for the whole 
pariſh: That their appointments ha ve been for the whole pariſh, but 
that each overſeer had collected and paid within his own diviſion: 
and if at the end of the year there is a ſurplus in either of their hands, 
it is ſo much of it paid over into the hands of the other overſeers as 
to make them both equal: That they have one workhouſe; one 
_ overſeer looks over it one week, the other the next. —— lt was ob- 
jected to this rule, that this ſeparate appointment would diſmenfber 
the pariſh, which has been united to this time: That when the 43 
Fliz. was made, and before the 13 C14 C. 2. every pariſh main- 
tained its own poor: That the 13 14 C. 2. was made to accom- 
modate large pariſhes, where ſome parts lay at a great diſtance from 
others; and it was neceſſary for their convenience to have an increaſe 
of officers : If that ſtatute were to extend to all towns, pariſhes, and 
vills, the populous parts of the pariſhes would be moſt burdened, 
and the out- parts of them and the greateſt extent of lands would be 
in a great meaſure excuſed: To intitle the petitioners to what is now 
prayed, it ſhould be ſhewn that they are ſuch a pariſh as cannot re- 
ceive the benefit of 43 Eltz. without the aid of 13 C 14 C. 2. It is 
not ſworn that two overſeers are not“ ſufficient: It doth not ap: * P3322. 
pear, that this vill of Kentiſſi Tows is a diſtinct vill or townſhip; fo © 
it is not brought within the 13& 14 C. 2-——lt was anſwered, That 
this writ of pzandamus determines nothing of itſelf, but is a means 
of trying this fact, and that the juſtices may try the ſpecial matters: 
That this is ſo populous a pariſh that it requires more attendance 
than any in the northern parts which are ſpecified in the att. —By 
the court: If this is a caſe that falls within the 13 F 14 C. 2. a man- 
Jamus is a writ of right, and the court muſt grant it. It has been 
determined, that this ſtatute is not to be confined to the counties 
mentioned in the ſtatute. Kenti/h Town has never been conſlidered 
as a ſeparate diviſion; and the overſeers have been uſually appointed 
for the whole pariſh. What is declared from the affida vit thews, 
that they can do very well under the 43 £1:z. without calling in aid 
the 13 & 14 C. 2. for they have two overſeers, and the methods they 
have uſed to collect their rates, and to take care of their poor, is 
very juſt and reaſonable. To bring this within the ſtatute, they 
mult thew this to be a diſtinét vill or townſhip. We expected they 
would have ſhewn that they had ſeparate overivers, maintained 
their poor ſeparately, and had a ſeparate rate. And the rule for a 
mandamus was diſcharged. - Bolt. 17. ET 
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H. « G. 3. Prart & W:/lgarth, On a ſpecial verdict at the Pur. 
Fam allizes, it was ſtated for the opinion of the court, That the pa- 
tiſh of Stanhope, from the 43 Alia. totheg G. 1. had one joint ap- 
pointment of ovetfeers of the poor of the ſaid pariſh; and during all 
that time, the poor of the ſaid pariſh were jointly relieved and 
maintained by intire and general rates upon the whole pariſh : That 
during, the time above-mentioned, there were four churchwardeng, 
and tour overſeers of the poor; which four overieers were reſpec. 
tively hominated out of each of the four quarters or diſtricts within 
the laid parith : That the ſaid pariſh is 20 miles in length from eaſt 
to welt; and eight miles at a medium in breadth: That in the g 
G. 1: at the general quarter ſeſſions for the county of Durham it was 
ordered, that the ſeveral townſhips within ſaid pariſn ſhould main- 
tain their poor ſeparately; and from that time there Eave been ſepa- 


rate zppointments of overſeers for each of the {aid four quarters of 
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diviſions. The caſe further ſtated, that orders of removal had from 
time to time been made ſince the 9 G. x. for the removal of poor 
ons from one of the ſaid quarters or diſtricts to another, and ap- 
peals made by one quarter againſt another; concerning * orders of 
Juſtices relating to the poor of each. The queſtion was, Whether 
the ſeveral places or diſtricts were one intire pariſh, townfhip, ot 
village; or whether the faid ſeveral places, being ſo divided as afore- 
faid, conſtituted tour diſtinèt and ſeparate townſhips or villages within 
the13& 14 C. 2. c. 12.—Againſt the diviſion it was argued, that 
in order to intitle themſelves to a diviſion it muſt be ſhewh, that the 
pariſh was fo large, that they could not otherwiſe have the benef:t of 
che a3 #122. c. 2. Jo prove this, was cited the cafe of the King 
againſt the juftices of Middleſex, relating to the inhabitants of St. 
Paxcras and Kenliſi Town, IT. 1154. That in this caſe there are 
no facis to warrant this divifion. The ſetions had no power to 
make it. Neither the ſeſſions nor this court have power to make 2 
_ divition, but upon facts which thew the pariſh to be fo large that it 
cannot have the benefit of the 43 EIia. It thall be preſumed, that 
the act may be put in force, unleſs the contrary appears. That the 
truth of the matter in this caſe was, that the rich part of the panſh 
wanted to ſeparate themſelves from the poor part, and throw the 
burden upon them. ——On the other hand, it was argued, that al- 
though it is ſtated, that this pariſh was one intire parith from the 43 
Elin. till the 9g G. 1. yet it is alſo Rated, that there were four churct- 
watdens and föur overſeers, one out of each quarter. As to the caſe 
of the King againſt the juſtices of Middleſex, relating to the inhabit 
ants of St. Pancras, the mandamus was denied to appoint oyerſce!s 
for the north divition of K entiſh Town, becauſe it appeared, that tat 
parith could reap the benefit of the 43 Ez. and it did not appear 
that the north diviſion of Kenti/h Town was a townſhip or vill. In 
the preſent caſe, the order of ſeſhons has been acquieſced under ft 
above 40 years, during all which time ſeparate overfeers have bern 
appointed By lord Mansfield and the court: The policy of thts 
law of the 13 & 14 C. 2. was miftaken. It went u pon a wrong prin- 
ciple. The diviſions ought rather to be inlarged than diminiſhed. 
As to the queſtion itſelf; It ought to appear, that Aer was an inability 
AE Eos 1 
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in the pariſh to have the benefit of the act of the 43 #liz. Now 
here,; no ſuch inability appears; but quite the contrary, for a great 
number of years. So that there is no foundation for the diviſion. 
The acquiefſcence under it was upon a falſe notion, that the ſeſſions 
had ſuch a power: Which they had nat. And there is no incohve- 
nience in ſetting right this wrong uſage which has obtained for 


vears. - Here the foundation is wanting. * Therefore they ought to * P 324. 


appoint overſeers for the whole pariſh. Burr. Mansf. 1610. 
H. 20 G. 3. K. and the inhabitants of Uttoxeter. On a rule to 
ſhew cauſe, why an order of fethons, confirming ſeparate appoint- 
ments of overſeers of the poor for the townſhip of Uttoxeter and three 
other diviſions of the pariſh of Uttoxeter in Staffordſhire, ſhould net 
be quaſhed, it appeared from the ſpecial caſe ſtated by the ſeſſtons, 
that the parith of Uttoxeter is five miles in length and five in breadth, 
and contains five ſeveral townſhips: That the faid townſhips, are 
one intire pariſh : That ever ſince the year 1643, they have had ſe- 
parate appointments of overſeers in the ſeveral townſhips within the 
{aid pariſh; but that until the year 1930 they Jointly relieved and 
maintained the poor in and throughout the parith ; but ſince that 
time they have generally maintained them ſeparately 1n the ſeveral 
diviſions.——In ſupport of the order of ſeſſions, it was argued, that 
it appears from the facts found by the ſpecial caſe, that the pariſh 


hath not had the benefit of the ſtatute of 43-£7:2. fince more than 


four overſeers had been appointed ever ſince the year 1643, and that 
ſtatute doth not authorize the appointing more than four. Mr. 


juſtice Buller ſaid, Ought it not to have been ſtated in the caſe, as a 


ſubſtantive fact, that the pariſh had not had the benefit of the 43d of 
Elizabeth * Unto which it was anſwered, that if enough is clearly 


and explicitly ſtated, to ſhew it to be the truth, the court will infer 


it without an expreſs finding, for the purpoſe of ſupporting the order. 
The rule with regard to orders of ſeſſions is the reverſe of what ob- 


tains in the caſe of convictions. The court preſumes againſt convic- 
tions, unleſs faQts appear ſuſhcient to ſupport them; but an order of 
ſeſſions is preſumed to be right, unleſs the facts ſtated prove it to be 
wrong.——On the other hand, in ſupport of the rule for quathing 


the orders, it was inſiſted, that the caſe of Peart and Weſlgarth is 
directly in point, and that it is clearly eſtabliſhed by that caſe, that 
unleſs the ſeſſions expreſsly ſtate that the pariſh hath not had the be- 
nefit of 43 Eliz. the court will preſume that it has: That the 


fatute of C. 2. mentions largeneſs as the only reaſon for a diviſion, 


and the caſe of Peart and Weſigarth ſhews, that the pariſh of Uttoxeter 
is not too large; for there, the pariſh of Stan hope appeared to be 
twenty miles long, and yet it was not to be divided, and Uttoxeter 
pariſh is only five miles.——Lord Marsfield topped the other coun- 
tel on the ſame ſide, and ſaid, The caſe of Peart and Neſigarth de- 


cides the queſtion. It muſt * appear to the court that there was a 


_ Uſabiliny to reap the benefit of the ſtatute of 43 Eliz. Here the con- 
mary appears. Though there were ſeparate overſeers, there was a 
1011t maintenance till 1730. The acquieſcence of the pariſn for. a 
number of years will not alter the law. The caſe of Peart and Ne- 
e2:th was well cczſidered. The court thought the ſtatute of C. 2. 


— 


proceeded 
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proceeded upon a bad principle of policy, for that large diſtrids {gr 
the purpole of maintaining the poor are much to be preferred tg 
{mall ones.——And the order of dns, and the four appointment; 
of overſeers, were quaſhed. Douglas. 332. Cal. Caf. 84. ſ. c. 
In the caſe of K. v. Inhabitants of Beeding, otherwiſe Seal, E. 
20 G. 3. The ſame point came in queſtion, where the court recog- 
niſed the doctrine laid down in the caſe of Peart and Weſftgarth, as 
having fully ſettled the matter. Cal. Caf. go. : 
M. 25 G. 3. K. v. Sir Watts Horton bart. and another. A rule 
had been obtained laſt term, calling upon the defendants, who were 
Juſtices of the peace for the county of Lancaſler, to ſhew cauſe why a 
mandamus ſhould not iſſue, commanding them to appoint two over- 
ſeers for the townſhip of Filſworth in the ſaid county. 
This motion was founded on afhdavits, which ftated, That the 
pariſh of Middleton conſiſts of eight ſeparate and diſtinct townſhips 
or villages; to wit, Middleton, Thornham, Hopwood, Pilſworth, 
Birile cum Bamford, Aſhworth, Ainſworth, and Great Lever; each 
of which has immemorially had a ſeparate conſtable and church- 
warden. That Aznſworth and Great Lever fram time immemorial, 
and Aſhworth for the ſpace of about ſeventy years, have had ſepa- 
Tate overſeers, That before the ſeparation of Afhworth, there was 
a joint appointment of fix overſeers for the fix townſhips, one out 
of each, who made a general rate or afſefiment for the poor of all 
the fix townſhips;. and that each overſeer acted within his own 
townſhip; but that at the end of the year, there was a ge- 
neral fettlement of all diſburſements, and the expences borne equally 
by all. That fince the ſeparation, there has been a like joint ap- 
pointment of five averſeers, for the remaining five townſhips, who 
have acted in the ſame manner as before the ſeparation. That the 
pariſh of Middleton could not reap the benefit of the 43 Elia. in rela- 
tion to the maintenance, relief, and government of its poor, on ac- 
count of its largeneſs, being 14 miles in length, and 10 in breadth, 
and alſo on account of its great population, and becauſe three * out 
of the ſaid eight townſhips maintained their own reſpective poor. 
That the detendants were requeſted, at the laſt annual meeting, to 
ap = two overſeers for the townſhip of Pilſcorth, which hey 
refuſed. | . | | „ 0s 
On the other hand, ſeveral affidavits were read againſt the rule, 
which ſtated, that the pariſh of Middleton conſiſts of four diftind 
and ſeparate townſhips, viz. Middleton, Aftworth, Ainſworth, and 
Great Lever; and that the townſhip of Middleton conſiſts of five ſepa- 
rate hamlets, or precincts, and not ſeparate townſhips. That the 
rates and aſſeſtments had been made generally for the townſhip of 
Middleton at large, and not for each ſeparate diſtrict; and that the 
- overſeers accounts had been made out in the ſame manner. _ 
Erſkine and Shepherd ſhewed cauſe againſt the rule, and contend- 
ed, that in order to lay a ground for the court to grant the mandamus, 
it would be neceſſary to thew two things; I/, That this diſtrict of 
Pilſworth is a townſhip: 2dly, That it cannot enjoy the benefit 0 
the /lat. 43 Eliz. i 
As to the firſt, it appears, That P:ſworth is only a hamlet, which, 
with four others, conſtitutes the townſhip of Middleton, and is not à 
Pp 5 tovdhip 
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townſhip of itſelf: For it is ſtated, That the overſeers have been ap- 


inted, and the aſſeſſments made, from time immemorial, gene- 


rally, for the townlhip of Middleton, and not for the five diſtriòts 
ſeparately. No T 


24ly, It does not follow, that though Pri!ſworth ſhould be a town- 
ſhip, yet that it muſt be ſeparated. The affidavits ſhould have ſtated ' 
ſpecial grounds for the court to ſee that Pilſworth was precluged 


from enjoying the benefit of the 43 Eliꝛ. But they only ſtate gene- 


rally, That the pariſh of Middleton, of which it is a part, cannot 
reap the benefit of that ſtatute, without alleging any other reaſons - 


than thoſe of the largeneſs and population of the pariſh ; and that 
three diſtricts had already been ſeparated from the other five, in the 
caſe of Peart and Weſlgarth, 3 Burr. 1610. where the pariſh was 


larger than in the preſent inſtance, the court did not think that a ſuf- 


ficient reaſon for dividing it: And as to the extent of its population, 


no additional increaſe is ſtated from whence. any new inconvenience 
has ariſen : but on the contrary, the circumſtance of the three town- 


ſhips having been ſeparated affords a reaſon for refuſing the rule, as 


the number of inhabitants in the remaining diſtricts muſt be conſide- 
rably leſs than that of the whole pariſh before ſuch ſeparation too 


place. The townſhip of Middleton has hitherto enjoyed the benefit 
of the ſtatute of Elia. without interruption. And even in the caſe 


of * Peart and Weſigarth, where there had been a contrary uſage for * P 32 


40 years under an order of ſeſſions; this court was of opinion, That 
as the inability of the pariſh to reap the benefit of the ſtatute of li- 
zaheth did not appear, the overſeers ought not to be appointed by 
virtue of the 13 & 14 Car. 2. c. 12. In the caſe of the King and 
Utitoxeter, Doug. 332. Cald. 84. the ſame rule was eſtabliſhed. 

It is ſtated in the affidavits, That each of the five overſeers did the 
duty of his particular diſtrièt; the ſame reaſon was relied upon in the 


caſe of the king againſt the juſtices of Middleſex, Bott. 17. where 


overſeers had always been appointed for the pariſh of Kenti/h Town, 
which included Pancras ; out of which latter place one of the over- 
ſeers had conſtantly been taken, who did the duty of that particular 


diſtrict. That was urged as a ground for dividing the pariſh, but 2 
the court ſaid, that it was only an internal regulation, and refuſed 


the mandamus. 


Bearcroft and Cockell, contra, contended, that where there is a 
conftable, there is neceſſarily a townſhip. Here it is agreed on bot 


lides that there is a conſtable. —- | 


But what is deciſive in the preſent caſe is, that it appears to have 


been always neceſſary for the pariſh of Middleton to have five over- 

leers, Which is a proof that it could not enjoy the benefit of the 43 

Eliz. which confines the number to four. Long RA 
They were then ſtopped by the court. 


Afhthurſt ].——This is a very plain caſe. It has been argued 


againſt the rule, that if the court ſhould grant a mandamus to ap- 
point ſeparate overſeers for the townſhip of Pilſworth, one of the 
tre remaining diſtricts, it will neceſſarily follow that the others will 
tie entitled to the ſame privilege. But that argument applies equally 
tic other way; for as ſoon as the other three townſhips were . 
. rate 
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rated, the remaining five had a right to be ſo. It is clear that the 
paxiſh, as.a pariſh, cannot have the benefit of the ſtatute 33 1 lig. 
hecauſe it has always had a greater number of overſeers than ate al. 
lowed by that act. Therefore upon that ground, as well as upon 
the former, that the other three townſhips have had ſeparate oyer- 
ſcers; 1am of opinion that the five remaining ones are allo entitled tg 
have them. | 
Buller ]. The parties applying for this rule muſt neceſlatily 


make out two points before they can ſucceed. Firit, that this is à 


townſhip :———And ſecondly, that it cannot have the benefit of tlie 
1 3 
The laſt is the point which has been moſt relied on: For as to the 
firlt, it certainly is a townſhip. Wherever * there is a conflable, 
there there is a fo There may be a conſtable for a larger diſ- 
tri6t than a townſt1p, but not for a ſmaller. The doubt in many of 


the caſes, whether ſuch a place was a townſhip or not, has ariſen 


where there was no conſtable. _ eu 

Then the remaining queſtion is, Whether the townſhip of ITI, 
worth can have the benefit of the 43 Kliz.? What is a deciſive an- 
{wer againſt that is, that the other three townſhips have ſeparate 
overleers: We muſt conſider what is meant by the benefit of the ſta- 
tute. It is that the pariſh may maintain their own poor, as @ pariſh; 


jor unleſs they can do it as ſuch, they cannot have the benelit of the 


ſtatute. Now it is here ſtated, that three of the townſhips maintain 
their own poor; but unleſs they all join, they cannot reap the benefit 
of the ſtatute. EF ES 

It has been argued, that the parties applying for the mandamus, 
ſhould have ſhewn ſpecial reaſons to the court, why they cannot have 
the benefit of the ſtatute. But in fact they have done ſo: for they 
tave ſtated the largeneſs of the pariſh, and its great population, 
which circumſtances are not denied by the other fide. Independent 


of theſe reaſons, another ground laid for the mandamus is, that the 


five remaining townſhips require five overſecrs. If from neceſſity 


they muſt have five overſeers to govern their poor, that affordsa 


ſtrong argument to prove, that even if theſe five com prehended one 
pariſh, independant of the other three, yet they could not enjoy tie 
benefit of the 43 Fizz. which allows only four overſeers. 

The caſes which have been mentioned were all rightly decided, 
but they do not apply to the preſent. As to the cate of Peart and 
HWeſigarth, 3 Burr. 1610. the parith had enjoyed the benefit of tie 


ſtatute of &/7zaveth4or 120 vears. After ſuch a length of time, the 


court ſaid, that they muſt have thewn to them ſome ſtrong reaſons t0 
induce them to believe that it could not be continued, before thej 
would appoint overſeers in a different manner from that pointed out 


by the ſtatute of EI, notwithſtanding any intervening cuſtom 


EF? SP Bi ? 15 3 | 
Natute of Vigaun. There were two overſeers appointed lor tue 


jor 40 years: but no ſufficient reaſon appearing, they directed one 
joint appointment for the whole pariſh. Next, as to the caſe of if 


King againit the Juſtices of Middleſex, Bott. 17. it appeared mo#t 
clearly that the parith of Renti/, Town could have the benefit of tat 


whole 


5 af 
N 


whole pariſh, which was ſufficient to anſwer the purpoſes of the 
ſtatute. ü | 
FT ben, as to the caſe of the King ang Uttoarter, Dougl. 332. the yy 
anſwer to it is, that the pariſh did not thew that they could not haye P 3a g. 
the benefit of the 43 Eliz. Per curiam. Rule abſolute. Caf. by © 
Durnf. and Eaſt. 374. 1 e 
Within the ſeveral and reſpective townſhip and village] T. 10 G. 
3. Kirkby Stephen and Wharton. The parith of Atrivy Stephen is a 
large | rags conſiſting of ten different townſhips, who maintain their 
reſpective poor, and have ſeparate overſeers. The townſhip of 
Kirkby Siephen and the townthip of Wharton are two of help ten 
townſhips. The pauper William Greer was removed from Newport 
by an original order directed to the ufficers of the pariſh of Kirkby 
Stephen, and adjudging his ſettlement to be in that pariſh, and re- 
moving him to that pa:7/h; and was brought, together with this or- 
der, by the overſeers of Neroport, and delivered to the oveiſeer of 
the townſhip of Kirkby Stephen. But neither the pariſh of Kirkby 
Stephen, nor the townſhip of Kirkby Stephen, appealcd irom the or- 
der; and the, pauper, remained in Azrkby Stephen; and was main- 
tained by a liſter in the townſhip of Azrkly Stephen, for near a 
year and an half; when, his ſiſter dying, he aſked relief of the 
townſhip of Kirkby Stephen; who thereupon got him removed 
by an order of two juſtices to the townſhip of Wharton. Which 
order was quaſhed upon appeal, ſubject to the opinion of the 
court of King's Bench, upon the above recited ſtate of the caſe. 
It was moved to quaſh the order of ſeſſions, and urged that 
the townſhip of Kirkby Stephen was not precluded from diſ- 
puting the „ with another townſhip in the ſame pariſh. , 
The firſt order of the two juſtices removes from Newport to the ga- 
riſn of Kirkby Stephen: And the pariſh, tis true; have not appealed 
apainſt it. But the pariſh at large conſiſts of ſeveral townſhiips: 
Which ſeveral townſhips are not aflected, as between one and ano- 
ther of theſe particular townſhips, by the non- appealing of the pariſh 
at large. That if they had appealed, the determination muſt have 
been againſt them: For the order removed the pauper to the pariſh of 
Kirkby Stephen; and it is agreed on all hands, that his ſettlement 
was within the pariſh. On the other hand, it was infiſted, that 
the townſhip of Kirkby Stephen was bound and concluded by the or- 
der of removal from Newport to Kirkby Stephen, unappealed from. 
The original order calls Azriby Stephen a pariſh, though it is only a : 
townſhip: But that miſtake will not vary the law. They: ought to - 
have appealed: * And upon an appeal, they might have availed“ P 3307 
themſelves of that miſtake; or of the merits, if they had any. But 
not having appealed, they are concluded againſt all the world. 
By lord Mansfield and the court: The original order, made for the 
removal from Newport to the pariſh of Kirtby Stephen, muſt mean 
the townſhip of Kirkby Stephen. The townihip was as a pariſh for 
this 5 of a removal to it; the poor within the pariſh not be- 
ing maintained by the whole pariſh, but by the particular townſhips 
to which they refpectively belong. The townſhip of Kirkby Stephen 
ought, in this caſe, to have appealed. They cauld not get rid of 
this order, but by appealing. And if they had a ppealed, the truth 
/ ( (( | _ "might 


of * 
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might have appeared. And when the fats-had perten tothe ju. 
tices, upon the whole truth being diſcloſed, the pauper might, in 
the end of the inquiry, have been ſent to Wharton. —And the order 


of ſeffions was affirmed. Burrow's Settl. Caf. 664. 


If ix any place there ſhalt-be no - . ſuck #omination as is before a he 
pointed] That is, in Eaſler week, or within one month after Baſeer, 


For the dlaufe.doth-not- {uppoſe, thut no overſeers at all are a ppoint- 


ed within ſuch place, but only not within ſuch time; for the penalty 


is required to be levied by. the ch Fehwardens and Overſeers, or one ot 


them. r 
Every juſtice of The diæiſion Hal for eit 5¹. 1 This proceeds upon 

the ſuppoſition of the juſtices being obliged to divide; for in that caſe - 
the appointment was to be by. the jufticés in- or-near the-diviſien; and 
not otherwiſe: But now the juſtices at large ave all equally concen- 
ed; and therefore it ſeemeth, that this. penalty cannot ne be levi- 
ed on any particular juſtice. But if in any place no overieer ſhall he | 
appointed, a mandamus will 80 to ne, e at large, to compa: 
them to appoint.” 
25 And chat the juſtices may know what perſons 
are-fit to be appointed overſeers, it is uſual and je- 
quiſite for them to iſſue their precepts in ſome ſuck | 
form as here follow eth; viz. 


Warrant for 
returning — 


| Wetmonand. $To Henry Wilkinſon, gentleman, high eantiableaf 


F331. 


Kendal Ward, within the ſaid county. 


E 700 - kis majeſiy's Juſtices of the peace for the ſaid county, 

one whereof i 7s of the quorum, do hereby require you forthwith, 
1 pon your receipt Tereof, to 7ffue your wartants to all the petty conſia- 
bles within your fart ward, in the * form or to the effect, according us 
a this our warrant is. een; Given ond our hands and ſeal 
the — any of = . 


- The form of the laid high conſtable $ warrant to the petty conſable 


Toe Ward, 1 f's the conſtable of - — | 


v virtue of a pretept N two 57 Nis majeſty $ lien of the a 
in and for the ſaid county (one whereof is of the quorum) to me 


directed, you are hereby required immediately upon fl ghit hereof, to 
oo notice to all and every the overſeers of the poor within your conſle. 


lewick, that they make out a lift in writing of a competent number of 
ſubſlantzal houfholders 'within- their reſpecti ve diſiricts, and deliver in 
the 4 5 to the {ard Tuſiices and others his faid majeſly's juſtices of tie 
peace for the faid county, at ——— n 744 the ſaid county, on 
the —=— day at. the hour of in the forenvon of 


the fame day ;; to the end that out Fs the ſaid lift the ſaid uflices muy 
appoint other dverſecrs cf the poor for-the year then next eds ung. And 
be you then there, to certify what you ſhall have done in the prem uſes. 
Herein fail you not.” Given i under my hand the —— day of — 
in the year r. Lord —. 


Henry: Witkinfon,. 1155 3 
; 3.7 And 
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» And the form of an. appointment of overſeers, , Form of an ap- 
darok Wwe the INES above hep may Te © pPointment * 


| ' * 2% 7 8 

ene We: * two 75 his 20 00 $ Ilie of the proce in and 

for the ſaid. county one whereof is of the 

rum, . hereby nominate and Nene A. O. and B.. berng ſub Mar- 
tial houſholders of the pariſh [or, tdum˙Ihh f = in the ſaid 
county, te be overſeers of the poor of the Jaid . pariſh bots townſhip]. 
according to the direction of the ature in that. caſe- mage and d provided. 
Given under our hands and eals (within a month after Zaſter.) 

But by a remedial. clauſe, in the. act of. the:17 G. 2. c. 38. it is 
enadted, that the diſtreſs for the: poor rate. ſhall not be dee med unlaw- 
ful, for any defect or want of form, in the warrant: for. the rok 
ment CY overſeers, 4 8. fd ies . * | 

1f any perſon- ſhall hi aggriev 

any ad done 2 e ine mes appcal. 72 er. ; 
the general quart r ſe ons, w 128 order nd. Bat.” 5771 r of ap 
(iu all-parties. 43 El. C. 2. . 6.  Poiniment. 

Jo the, general quarter-ſe ſſi ont. This clauſe 9 the appeal at *P; 
large, and doth not reftrain it to the ne ſeſſions; But above-menti- 
oned act of thę 17 G. 2. directs the appeal to be to the next ſeſſions, 
but yet totup negative words, fo as to {ay,.thgt it {hall be at the 
next ſeſſions, and not otherwiſo. So that (4.74 may ſeem to ſtand 
well together; and then the ſenſe of the ſtatute of the 17 G. 2. will 
be this, That the appeal againſt any thing done or omitted by the 
overſeers or juſtices, in caſes 2 no appeal is gixen by former 
ſtatutes, muſt be to the next. ſeſſions only, becauſe the clauſe which 
gives the appeal, limits it to ſuch next ſeſſions; but in caſes-wherein 
an appeal is given by, former ſtatutes, ſuch appeal may be to the 
next ſeffions according to this clauſe, ox. may. be according to the di- 
| rectians, of ſuch former ſtatutes. And | in truth. many acts of the 
| churchwardens and overſeers may be ſa contrived, that they cannot 
be known before the next ſeſſiogs, and it would give them a great 
opportunity of fraud, if they might be ſafe by concealing ſuch pra 
tices until the time. of appealing · to the next ſeſſions ſhauld - * ex- 
pired. But then, in the caſe before us, there is no power to award 
colts, unleſs: the appeal be to the next ſeſnons by the 17 G. 32. 
. 5. M. 14 G. 2. K. and Jones. A perſon was 
indicted, for not taking u pon him the office of qvex- Overſeer 1 
ſeer; and by the court it Was held to be an affence for to take ** 
indictable ;. for that although the ſtatute appoints 2 ce. 
penalty, yet that penalty is not for refuſing ta take 
the ohce, but. for neglect of, duty 1 in that athce; and * a ſtatute 
commands a thing, and appoints no penalty for Meder, ſuch 
ollence is. indictable as a contempt of the law. 2 SN C . Ln. 
1146. i 
6. This: ae has : appointed, and taking TM 
upon them. the- office, ſhall within - 14 days receive Os erſeers gens-- 
the. books of aſſeſſments and of accounts, from their ral duty. 
treaeeeſſo 'S, 2 what Mo, py 9 Hall bs 
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in their hands, and reimburſe them their arrears. 1) G. 2. e. 38. f. 
1 
And 15 ſhall take order from time to time, with the conſent of two 
fuch juſtices as aforeſaid, for ſetting to work the children of all ſuch 
whoſe parents ſhall not by the ſaid churchwardens and overſcers, or 
the greater part of them, be thought able to keep and maintain them; 
and alſo for ſetting to work all ſuch perſons, married, or unmarried, 
having no means to maintain them, and uſing no ordinary aud daily 
trade. Which ſaid churchwardens and overſeers, or ſuch of them as 
ſhall not be let by /tcknefs or ether juſt excuſe, to be allowed by two ſuch 
*P 335. * juſtices, ſhall meet at leaſt once a month, in the church, on Sunday 
i we in the afiernoon, after divine ſervice, there to conſider of ſome good 
| courſe to be taken, and order it to be ſet down in the premiſes * Upon 
pain that every one of them abſenting themſelves without Iawful cauſe, 
from ſuch monthly meeting, or being negligent in their office, ſhall for- 
feit for epery default 20 5s. to the poor; to be levied by ſome or one of 
the churchwardens and overſeers, by warrant from two fuch puſſices, 
by dijIreſs; or in deſect thereof, any two, ſuch juſitces may commit the 
offender to the common gaol, there to remain without but o maintrize, 
till the ſaid forfeiture ſhall be paid. Provided oped 4 any perſon 
[hall be aggrieved by any act done by the ſaid churchwardens and other - 
perſons, he may appeal to the general quarter ſeffons, whoſe order 
therein ſhall bind all parties. 43 El, c. 2. ſ. 1, 2, 6, 11: © 
In the church) Bat the penalty for not meeting in the church ſhall 
not be inflicted on the overſeers of extraparochial places; becauſe 
they have no church yo meet in. 8 Mod. ER. 5 . 
F. 28 G. 3. K. v. Stubbs and others. Alice Stubbs, widow, Tho- 
mas Miles, and Jonathan Keeling, who were deſctibed to be ſubſtan- 
tial houfholders, were, on the 6th day of October 1787, appointed 
overſeers of the poor for the townſhip of the monaſtery of Ronton 
Abbey, for one year next enſuing-the date thereof; on appeal to the 
| Jethons, this appointment was confirmed, ſubject to the opinion of 
this court, on the following caſe. The townſhip of the monaſtery 
of Ronton Abbey is an extra-parochial place, containing three houſes 
only, and about four or five hundred acres of land. Thoſe three 
houſes are reſpectively occupied by the appellants. Mrs. Stubbs lives 
in the abbey houſe, and occupies the greateſt part of the land within 
the townſhip. The houſe occupied by Miles is a ſmall houſe, which 
he rents with ſomething more than an acre of land belonging to it, 
and has lived in it two or three years with his wife and two children, 
and is poor, and a ſervant to Mrs. Stubbs. Keeling is a labourer, and 
2 but the houſe in which he lives, with four or five rood of land 
elonging to it, is his own property. This caſe was argued by 
Numer, Sayer, and Legh, in ſupport of the appointment; and b 
Zeyceſler, contra. Aſter taking time to conlider, 4/hhurſt J. deli- 
Le red the opinion of the court. Three objections have been made, 
Iſt, To the form of the appointment of overſeers, it being made 0 
tae 6th of October, by which the overſcers are appointed for n= 
whole year from the date thereof. 2dlv, That one of the perſ9's 
appointed was a woman, Who, as ſuch, could not legally be appoimr 
ed to fuch an office, Zdly, That the other two were not ſubſlantial 
Wn | IR houſnolderi, 
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houſholders, and therefore could not legally be appointed. As to the 
fir objection, it was diſpoſed of in the courſe of the argument, it, 
being determined in the caſe of X. v. Sparrow, that ſuch appoint- 
ment is good. As to the ſecond objeChon, we think that the cir- 
cumſtance of one of the perſons appointed being a woman, does not / 
vitiate the appointment. The only qualification required by the 43 
Ilir. is, that they ſhould be ſub/lantial houſholders; it has no refer- 
ence toſex. The only queſtion then is, whether there is any thing 

in the nature of the office that ſhould make a woman incompetent, 
and we think there is not. There are many inſtances where, in of- 
fices of a higher nature, they are held not to be diſqualified; as in 

the cafe af the office of high chamberlain, high conſtable, and mar- 
ſhal; and that of a common conſtable, which is both an office of 
truſt, and likewiſe, in a degree, judieial. So in the caſe of the of- 

tice of ſexton. As to the caſe in Viner, tit. Poor 415, that is no 
concluſive authority. It is to be collected from the caſe, that there 
were other perſons in the pariſh properto ſerve; and if ſo, the court 
held the juſtices had not acted improperly in refuſing to approve of a 
woman; where there are a 1uflicient number of men qualified to ſerve 
the office, they are certainly more proper; but that is not the caſe 
here, and therefore, if there is no abſolute incapacity, it is proper 

in this inſtance, from the neceſſity of the caſe. And there is no dan- 
zer of making it a general practice; for as the juſtices are inveſted 
with a diſcretionary power of approbation, it is not likely that they 
will approve of ſuch an appointment, when there are other proper 
objects. As to the third objection, with reſpect to the other two 
perſons appointed, we think there is no foundation for it in this in- 
ance. The word ſub/lantzal is a relative term: if there were a great 
many opulent farmers, there the appointment of 'a day labourer 
might be improper ; but here there were no other perſons to ſerve. 
They are both houſholders, with ſome land annexed to their houſes, 
and one of them a proprietor. No better perſons can be had than 
the place affords, and the want of them is no reaſon why the poor 
ſhould not be provided for. Therefore we are all of opinion that 
tie appointment ought to be allowed, and the order of ſeſſions con- 
timed, Caf. by Durnf. and Za. vol. 2. 395. | MY 


II. Of ſettlements, 


By a ſtatute made in the 12 R. 2. (c. 7.) The poor were to re- 
pair, in order to be maintained, to the places where they were born. 
By the 11 H. 7. c. 2. they were to repair to the place where they 
laſt dwelled, or were beſt known, or were born.—By the 19 H. . c. 
12. to where they were born, or made laſt their abode by the ſpace of 
three years. By the 1 Ad. 6. c. 3. this was explained to be, where 
they had been moſſ converſant by the ſpace of three years.—By the 1 
J. c. 7. they wele to be ſent to the place of their dwelling, if ther 
had any; if not, to the place where they laſt dwelt by the ſpace of 
one year; if that could not be known, then to the place of their 
eth. So that there were two kinds of ſettlement all along; by 
dirth, and by inhabitangy, firſt for any indeterminate time, next for 
335 Ns ee f e 5 2 5 three 
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three years, then for one year. And this laſt continued to the time 
of the ſtatute of the 13& 14 C. 2. c. 12. which reduced the reſidence 
from the term of one year, to, the ſpace of forty days. Which fta. 
tute of the 13 14 C. 2. will often occur in: the following ſe&ion; 
being the foundation of all the ſettlements as they ſtand at this day; 
upon which act there have been more cafes adjudged, than upon any 
other act in the ſtatute bock. 1 
* P z 34. * But that I may treat diſtinctly, and as clearly as may be, con- 
coerming this ſubject of ſettlements (after having firſt premiſed one ge- 
neral rule which controls almoſt all the caſes of ſettlements, +12, 
That no ſettlement can be legal, which is brought about by practice or 
compuſſion; Read. Tit. Poor), 1 thall proceed in the following 
method. 7 . I x 
1. Of perſons having no ſettlement. 
11. Of . eee | | Ok 5 
17. Of ſettlement by birth, viz. of baſlards, and others, 
tv. Of the ſettlement of children with their parents, 
2. UV ſettlement by apprenticeſhip, ne 9 
vi. Of ſettlement by ſervice. 
| wii. Of ſeltlement by marriage. | 
8 | viii. Of ſettlement by continuing forty deys after notice. 
3 1g ũ. Of ſettlement by paying pariſh rates. fe, 
x. Of ſettlement by ſerving a pariſh office. 
xi. Of ſettlement by renting ten pounds a year. 
411. O ſettlement "es 07} OWN e/late. | 


7. Of perſons having 20 ſettlement. 


Whereas the number of poor within England and Wales, 7s very 
great and burthenſome; and whereas, by reaſon of ſome defects in the 
law, poor people are not reſtrained from going jrom one partſh v 
another,. it is enacted, that within forty days after any ſuch per- 
ſons ſhall come to ſettle in any tenement-under 10 l. a year, two juſ- 
tices (&) may remove them to the place where they were laſt legally 
ſettled. - 13 & 14 C. 2. Cc. 1. ts „ . 

Toor within England and Wales] By theſe words of reſtriction, 
and the word [ ſuch ] afterwards, which ſeems to have reference to 
: _ thoſe kinds of poor only, and by the direction of removing them to 
* P 335, the place where they were laſt * legally ſettled, which can only mean 
There they were laſt legally ſettled within the then kingdom; it may 
ſeem, that other poor, not belonging to England or Wales, arc not 

within the regulations of this ſtatute. - | 


And in Conrad's caſe, J. 6. W. it was adjudged and declared as 
follows: A woman and her two children landed at Herwick from 
Holland, and removing to another place, were ſent back by order df 
two juſtices. But by the court: The landing makes no ſettlement; 
and the order was quaſhed. And Eyre J. (Holt Ch. J. being abſent) 
ſeemed to be of opinion, that this is a caſe omitted out of the ſtatute. 
Comb. 28. 5 ck a FE 

And if there is a defect in the law with reſpect to the ſubjects of 3 
foxcign realm, the caſe of a Scotrhman or Irj/hmas in England ice 
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ech to be not much different, except only when they ſhall become 
vagrants, for in ſuch caſe they may be ſent into Scotland or Ireland : 
But otherwiſe, if they be able to maintain themſelves, and commit 
no act of vagrancy, it doth not appear that they can be removed by 


order of two juſtices, as perſons likely to become chargeable.” By 


which means they ſeem to be in a better condition in E#rngland, than 
the Engliſh ſubjects: For that, not being removeable, until they be 
forced to alk relief, and ſo thereby become vagrants, as wandring 
abroad and begging; they may continue undifturbed, without the 
intanglements of a certificate, and conſequently are in a better capar 


city of gaining ſettlements, if not for themſelves, yet for their chil- 


dren born here, and for their ſervants and apprentices, _. 


* 
* 


Mithin forty days] The ſtatute of the 1 J. 2. requires, that ſuch _ 
10 days continuance ſhall not make a ſettlement, but from the time 


of delivering notice in writing; and by the 3 V. it muſt be from the 


time of the publication of ſuch notice in the church: But it hath 
| always been underſtood, that a perſon not removeable need not to 


give ſuch notice; and a perſon continuing 40 days unremoveable, 


and a perſon not removed for 40 days after ſuch notice given and pub- 
liſhed, ſhall equally gain'a ſettlement. Now the following caſe 
happened, E. 2 G. between the parithes of St. Giles and.St. Mar- 
garet: Ar Engliſhwoman was married to a foreigner, wr o had no 


ſettlement in England ; the huſband continued for the ſpace of 44 _. 
days in a pariſh unremoveable, for that there was no place to which 


he could be removed; and it was urged, that the wife continuing 
with him, as part of his family for 40 days unremoveable, ſhe did 
thereby gain a ſettlement: But by Holt Ch. J. * Where a perſon 
ſtays 40 days in a place, whence he hath a right not to be removed, 


that gains a ſettlement ; otherwiſe, where he only ſtays in a place, 
becauſe they do not know where to remove him. And in this caſe, 
he ſaid, that he did not know that a foreigner had a right to be main- 


*P336, | 


ained in any place to which be came, but that they might let him 


ſtarve. 1 Seſ}. C. 97. 


* 


But there is another thing to be conſidered. It appears, in that 


caſe, that there was a ferminus @ quo, but not a terminus ad quem; 


or in other words, that the man's lituation in the parifh was not ſuch | 
as the law calls unremoveable, as if he ad rented a tenement of 101. 


2 year; but that in fact he was removeable, if they had known whi- 


ther to have ſent him. But put the caſe, that he had rented a tene- 


ment of 101. a year; or, which is the ſame thing, that a Scotchman 


or Iriſſiman had rented a tenement of 10 l. a year: The queſtion is, 


Whether by continuing thereupon 40 days unremoveable, he would 


thereby have gained a ſettlement in purſuance of this ſtatute? If it is 
anſwered in the affirmative, then this will follow; that if he comes 


to reſide upon a tenement under 191. a year, and gives notice in writ- 


ing, and cauſes the ſame to be publithed as the law.requues, and on- 
z nues 40 days after ſuch publication twremoved, he muſt by the ſame 
"ate gain a ſettlement. And if ſo, a Scotchmar or Iriſhman may 


tle himſelf and his family in 40 days time, in any parifh. Whatſo- 


ever, where he can procure. any little cottage to live in, by giving 


rand caufng to be publiſhed duch notice vs algſaid. Cuche other . | 
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hand, if we have recourſe to the obſervation above mentioned, and 


ſay, that this ſtatute extends only to the poor of Eugland and Wale, 
then this will follow; that a Scotchman or Iriſhman can gain no fer. 
tlement in England by virtue of this ſtatute, and if not by this, then 
nut by any other of the ſubſequent ftatutes concerning ſettle 
ments, for that they are all relativethereunto, and depending there- 
upon; that is to ſay, in theſe circumſtances a Scotehman or Iriſhman 
can gain no ſettlement in England, neither by renting 101. a year, 
nor by continuing 40 days after notice, nor by apprenticeſhip, nor 


by ſervice, nor by paying pariſh rates, nor by ſerving a pariſh office, 


TE 495." 


The practice ſeems to be univerſally allowed in favour of the 


former opinion. 


* jj. Of certificates. 


Before we come to treat eſpecially of ſettlements, it will be neceC. 


ſary to ſpeak ſomewhat of certificates, as atlecting ſettlements teveral 


By the 13 & 14 C. 2. c. 12. Power is given upon complaint of 


the churchwardens or overſeers, within 40 days after a perſon i 


come to ſettle on any tenement under 101. a year, unto two juſtices 


( 1 G.) to remove ſuch perſon to the place where he was laſt legally 


ſettled, unleſs he give ſufficient ſecurity for diſcharge of the pari 
to be allowed by the ſaid 7 Fx: - 5 1 4 


* 


And by the 8 & 9 . c. 30. it is enacted as follows : Foraſmuch 
as many poor perſons chargeable to the place where they live, merely 
for want of work, would elſewhere maintain themſelves, but not 


being able to give ſuch ſecurity as may be expected, on their coming 


to ſettle in any other place, it is therefore enacted, That f any per- 
Jon who ſhall come into any pariſh or place there to reſide, ſhall at the 

ame time procure, bring, and deliver to the churchwardens or orer- 
ſeers of the pariſh or place where he ſhall come to inhabit, or to any 
of them, a certificate, under the hands and ſeals of the churchwardens 


and overſeers of any other pariſh, townſhip or place, or the major fart 
of them, or of the overſeers where there are no churchwardens; 10 be 


atteſled by two or more credible witneſſes; thereby owning and qc 


| ledging the perſon mentioned in the ſaid certificate to be an inhabilait 


legally ſettled in that pariſh, "townſhip, or place: Every ſuch certifi- 
cate, having been allowed of and ſubſcribed by two juſiices of the place 
from whence the certificate ſhall come, ſhall oblige the ſaid pariſh or 


| place, to receive and provide for the perſon mentioned in the ſaid certi- 


ficate, together with his family, as inhabitants of that pariſh, when- 


"ever they ſhall happen to become chargeable to, or be forced to aſk relief 


of the pariſh, townſhip, or place, to which ſuch certificate was given: 
And then und not before, it ſhall be lawful for ſuch perſon, and ht 
children, though born in that pariſh, not having otherwiſe acquired. 
a legal ſeitlement there, to be removed, conveycd, and ſettled in the pa- 
riſh or place, from whence ſuch certificate was brought. ſ. 1 
By the 9& 10 W. c. 11. No perſon who ſhall come into any par iſh 


by ſuch certificate, ſhall be adjuaged by any act whatſoever to have pro- 


cured a legal ſettlement in ſuch pariſh, unleſs he ſhall really and bond 


tide take a leaſe of a tenement of the xearly value of 101, or ſhall 2 
| cue 


C 


1 0 RK. 
ente ſome annual Mice in ſuck pariſh, being legally placed in ſuch 


off ce. 
* By the 12 An. fl. 1. c. 18. /. 2. Van ferſon ſhall ke an ap- * p 338. 
prentice bound by tudenture, or ve a hired ſervant, to any 1 who 
ceme into or ſhall reſi de in any pariſh, tocunſlii p, or place, by means 
or licence of ſuch ceitificate, and nct afterwards having gained a legal 
feitlement there; fuck apprentice or fervant ſhall not be ad;udged 
thereby lo have any ſettlement in ſuch pariſh, townſhip, or place ; but 
fhull have their ſettlements in fuck place as if they had not been ap- 
prentices or ſervants as aforeſaid. e 
And by the 3 G. 2. c. 29. The witneſſes who atteſt the execution of 
the cer liſicate by the churchwardens and overſeers, or one of the ſaid 
witneſſes, ſhall make oath before the juſtices who are to allow the ſame, 
at ſuch witneſs or witneſſes did ſee the churchwardens and overſeers 
of the poor, whoſe names and ſeals are thereunto ſubſcribed and ſet, 
jeverally /ign and feal the ſaid certificate; and that the names of ſuch 
witneſſes, atteſil ng the ſaid certificate, are of their own proper hand 
wiilings Which ſaid juſtices ſhall alſo certify, that ſuch oath was 
made before them. And every ſuch certificate ſo allowed, and oath of 
the execuiion thereof ſo certified by the ſaid juſltices, ſhall be taken, 
deemed, and atl,wed, in all courts whatſoever, as duly and fully proved, 
and ſhall be taken and received as evidence, without other proof thereof, 


—— 


The form of which certificate may be this: 


To the churchwardens aud overſeers of the poor of the pariſh of Penrith 
OK in the county of Cumberland, . 
1 85 85 
J / E the churchwardens and overſeers of the poor of the pariſh of 
Orton i» the county of Weſtmorland, do hereby ceitify, own © 
and actnowledge, that A. L. zeoman, is an inhabitant legally ſeltled 
i our pariſh of Orton aſoreſaid. In witneſs whereof we have here- 
unto fet our hands and ſeuls, the — day of ——>— in the year of 
our ord — AGEL 5 


Ae 07 . | 8 8 © Churchwerdens. 
B. W. | N E. F. Overſeers of the 


S 


We J. P. and K. P. eſyutres, two of his majeſly's ;uſitees of the 
peace in and for the faid county of Weltmorland, do ellow of the 
above written cerlificate. And we do alſo certify, that A. W. one of 
the witaefſes who de,“! the ſame, hath this day made cath. be- % 3 9 
fere us the ſaid juſiices, that he the ſaid A. W. did fee the churck- © *© 39. 
wardens and over feers of the foor cf "the 55 pariſh 2 Orton afore- | 
ſail, whoſe names and ſrals are thereunto ſubſer ibed and ſet, ſeve- 
rally {tun and ſeal the. ſame; and that the names ef A. W. and 
B. W. who are the uil neſſis atlefiing the ſaid certificale, ave reſpec- 
tively of thetr own proper tund-wWritlinge Given under our hands this 
— a Vf | | 


Now tt. O 0 4-1/2; 25 
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Certain general rules concerning certificates. 
1. A parith cannot be compelled to grant a certificate. 


In the caſe of. K. and St. Ives, H. 3. G. 2. A mandamus was 
moved for, to compel the churchwardens and overſeers to-fign a cer- 
tificate; but the court rejected the motion as a very ſtrange attempt. 


2 Seff. C. 128. 7 


2. A miſdirection of the certificate will not vitiate it. 
The ſtatute doth not require any particular direction; and there- 
fore it is equally etfectual, whether addreſſed to any particular place, 
or addrefied in general terms, or not addreſſed at all, provided it ccn- 
tains an acknowledgment of the fettlement of the peifons certified 
ior. As in the cafe of St. Nicholas in Harwich and Woolverſtone, II. 
ic G. 2. The pauper came into'tie pariſh of St. Nicholas in Har- 
wich, with a certificate from Yoolverftore, addreffed to the pariſh of 
Harwich near Dover court. The ſetlions were of opinion, as theie 
was a miſtake in the name of the parith in the addreſs of the cert: 
ticate, that Yoolver/ione could not be obliged to receive the pauper. 
But upon debate 1n the: court of King's bench, it was ruled they 
were: For it is not to be conſidered as a certificate to any particular 
pariſh, but as a general acknowledgment of his being a pariſhioner 
ot WFoolverſlone, and is concluſive againſt them for all the world. 
Str. 1163. Burrows Settl. Caſ. 171. [But whether the pariſh of 
t. Nicholas might have been obliged to receive that certificate, 
direëted not to them, but to another place, is a queſtion not deter- 
mined. ] „ e e 
3. A certificate is not binding unleſs ſigned by the pariſh officers and 
:. ieee 95 
* 340. E. 14 G. 3. St. Michaels and Tamworth. Two juſtices by their 
18 order remove Sampſon Watkins from the pariſh of * St. Michael's to 
the panith of Tamworth, and the ſeſſions upon appeal confirm that 
order, and ſtate Ipeciaily, That Samuel MWallins father of the pauper 
Sam pſon Walkins went from the pariſh of St. Michael's to reſide in 
Tamworth, and brought with him a paper writing purporting to bee 
certificate, in the words and figures following: © To the church- 
* wardens and overſcers'of the poor of the pariſh of Tamworth in 
the county of Stafford. We the churchwardens and overſeers of 
„the poor of the parith of St. Michael in the city of Coventry, do 
15 cs own and acknowledge Samuel Watbius and family to be in- 
e habitants legally ſettled in our faid parith of St. Michael, and that 
ec we will own them as fnch,. at any time or times hereaſter. In 
* witneſs whereof, we have hereunto ſet our hands and ſeals the 16th 
ec day ot May, in the year of our Lord 17290. Thomas Dagley, John 
* Follyer, churchwardens. of, Gill, Samuel {dwards, overiects 
of the poor: Artefted by Ralph Wihnteliead, ohm Bryan. Al- 
« lowed by us whole names are underwritten, being wo of his ma- 


* . 
* > 6&6 wit CP 
of * 4 4 «4 


4 
4 


2 O O R. Certificate) 


64 jeſiy's juſtices of the peace for the city and county of the city of 
& Coventry. Abraham Ower mayor; Henry Cockram.” That the 
faid Samuel Watſius continued to xeſide in the. ſaid pariſh of Tam- 
worth, and had a ſon born there, to wit, Sampſon Watkins the preſent 
-auper. Which Sampſon was afterwards bound apprentice to John 
Faller in the ſaid pariſh of Tamworth for five years, and ſerved him 
there the whole time under the indenture: That aſterwards the ſaid 
Samuel the father came back into the pariſh of St. Michael, and in 


May laſt the pauper Sampſon came into. the ſaid pariſh of St. Mi- 


chael, and reſided with his father, until he was removed by the order 
above ſtated to the pariſh of Tamworth aforeſaid; from which order 
Tamworth appealed. Upon the appeal, it appeared, that there has 
been a uniform and conſtant uſage in the ſaid pariſh of St. Michael, 
to elect annually fix churchwardens and four overſcers. And the 
ſelſions being of opinion that the ſaid paper writing purporting to be 


a certificate, and executed only by four of the parith officers, was 


not a valid certificate, and conſequently that the pauper was at liber- 
ty to gain a ſettlement at Tamworth by virtue of the apprenticeſhip, 
confirmed the order of the two juſtices. It was moved to quath both 
theſe orders, for that the juſtices had made an erroneous + oct 6g 
tion in holding this writing not to be valid. On ſhewing cauſe againſt 
quaſhing the orders, it was inſiſted that the certificate was inſuffici- 
ent, and not within the deſcription of the act, which is expreſs that 


a 


it muſt be under the hands and * ſeals of the churchwardens and * P 241. 4 


overſcers, or the major part of them. Now here were ten, and only 
four have ſigned the certificate. On the contrary it was argded for 
qualhing the orders, that the certificate is regular in the form and 
upon the face of it, and allowed. by two juftices, and completely 
proved. Tamworth could not know, nor had any reaſon to ſuſpect, 


that four were not a majority of the whole number. And it theſe in 


tact were not the major part, it was a groſs fraud and impoſition 
upon Tamworth. Lord Mansfield was not in court. The other 
three judges thought it a hard caſe upon Tamworth, but they held 
tiemſelves to be bound down by politive law. The ſtatute is ex- 


preſs and poſitive, that the certificate muſt be under the hands and 


teals of the churchwardens and overſcers of the poor or the major 


part of them. And as to fraud, the court cannot preſume fraud, 


if it be not ſtated. (But Mr. Juſtice {/aturft thought the juſtices 
might have conſidered it as a fraud.) Burr. Settl. Ca. 77. 
in the caſe of Langunwd and Margam, E. 27 G. 3. an order of re- 


moval, adjudging that the pauper was ſettled at A. by virtue of @_ 


crlificate, was confirmed at the ſeſſions on the merits: On its being 
fared by the ſeſſions, that the certificate was not figned by a majority 
of the churchwardens and overſeers of it, B. R. quaſhed the orders. 
The court ordered the ſeſſions to enquire into a fact which appeared 
coubtſul on the original order of removal, even though the ſeſhons 
did not ſtate any caſe for the opinion of the court. - 
H. 8 G. 3. Wooton St. Laurence and Micheldever. The pariſh 
officers of St. Laurence gave to Thomas Pryor the pauper, a common 
printed form of a certificate, acknowledging him ta be ſettled ne 
Ly he WO * 
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faid pariſh of St. Laurence. It was ſigned and ſealed by the pariſh 
officers, and atteſted by two witneſles. But the blanks for the al- 
A Jowance of juſtices were not filled up, and no name of any juſtice 
ſigned thereto. On his return to the parifh granting the certificate, 
| they 1elieved him unHnl the time of this removal. It was urged, that 
| this certificate, not being ligned by the juſtices, was not binding. 
| On the contrary, it was urged, that it was a {ull acknowieagment 
that the pauper was their parithioner; and the pariſh of St. Laure: 
having all along ſubmitted to it, they are concluded from diſputing 
it. And the pariſh ought to be bound by the act of their overive;:, 
1 who are of their own chuling. Many acts or even omifſions of the 
| wh pariſh officers may bind their pariſh. But here is a folema acknow- 
| *P 342. l-ugment under their hands and ſeals, that the pauper was {ettle 
n in St. Laurence. But by lord Mansfield and the court: A certifi- 
= | cate cannot conclude the pariſh, unleſs properly ſigned. The certi- 
ficate act ſpecifies certain checks and guards upon ceitificates, The 
Juſtices are not obliged miniſterially to allow and ſign a certificate. 
They have a diſcretion to allow it, or not to allow it, if it be liable 
to objection. The act requires a concluſive certificate to be under 
the checks and guards therein particulariſed. This certificate wants 
them. Therefore it is no certificate within the act. And if it is not 
a certificate within the act, it cannot conclude the parith. Burrow': 
Set. Cl 8 „ 
. 13 G. 3. Aſhton Keynes and South Cerney. The atteſtation of 
the centificate was tuus: © Atteſted by Anthony Brown + his mark, 
Faul Fenkinſon.” The allowance of the juſtices was, “ We two 
his maj-fty's juſtices of the peace for the ſaid county do allow 
of the above written certificate: And we do alſo certify, that the 
{aid Paul Fenkinſon came this day before us and made bath, that 
he was preſent with the other witneſs above mentioned, and did 
ſee the ſaid churchwardens and overſcers of the poor ſeverally 
; | '* lign and ſcal the ſaid certificate, and that Is name is of his own 
44 5 proper hand- Writing.“ It was objected, that this was not a pro- 
= per certificate, becauſe the name or mark of Anthony Brown, ore of 
the witnefles atteſting the execution of it, was not pioved before the 
Juſtices to be of that witneſs's awn proper hand-writing ; whoreas in 
this caſe I'au! Jenlinſon, one of the witnefles, only proves that his 
own name 1s of his own proper hand-writing, but there is no forte! 
. proof, either by him or any one elſe, of the hand- writing or mark et 
| Anthony Brown the other witneſs. But the whole court were en 
tremely clear, that this was ſufficient proof of Anthony Brown $3'- 
1 teſtation. Fentjnſon ſwears, that he was preſent with Brow, au! 
4 did ſee the churchwardens and overſeers ſeverally ſign and feal the 
1 ſaid certificate. Pur. Set. Caf. 725. [The diſtinction Teems to be this: 
1 The juſtices are called in, upon a twofold account; firſt, to altos 
of the certificate, if they think proper; and ſecondly, to examine 
the witneſſes concerning the execution. The firſt is neceſſary; he- 
cauſe without their allowance, the certificate is not good: But the 
ſecond is not necefiary, for if they do not examine the witnelles at 
all, the certificate is valid; the examination of the witneſles being 
only intended to fave thoſe witneſſes upon occaſion the trouble 01 
attending, ſometimes perhaps at & great diſtance, to prove the 2 
| 2g | | CULlv 
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ation of the certificate. And fo the ſtatute“ expreſſes it, that the * P 34 3. 
nliftcate fo allowed, and oath of the execution ſo certified by the fuſ * 
:ices, ſhall be deemed in all courts whatſoever as auly and fully proved 

end received as evidence without other proof thereof. The reaſon in 

me preſent caſe why the proof of the atteſtation is ſo cautiouily ex- 

prefled is obvious, namely, becauſe one of the witneſſes is a markſ- 

man; and it would be abſurd to ſwear that the name of a perſon who 


cannot write is of his own proper hand-writing.] 
4. Fcertificate extends to children born after the granting thereof. 


In the caſe of Sherborne and Thornford, E. 15 G. 2. Humphrey 
Fyres, father of George Kyres, the pauper, came by certiſicate from 
Thornford into the pariſh of Sherborne, with his wife and family; 
by which certificate, the ſaid Humphrey and his wife and family 
were owned to be legal inhabitants of Zhornford. In about two 
cars afterwards, his wife died, and ſhortly alter he married a ſe- 
cond wife, by which ſecond wife he had the pauper George Eyres. 
Which ſaid George, when he was about 16 years of age, was hired 
for a year, and {ſerved that year in the ſaid pariſh of Sherborne. The 
principal queſtion was, Whether the ſon of a certificate perſon, born 
aſter the certificate, can gain a ſettlement otherwiſe than a certificate 
perſon himſelf can. And by the court, The 8 & g JF. c. 30. ex- 
tends not only to the certificate man himſelf, but likewiſe to all his 
family and all his children, whether born before or after the certi- 
ficate. And the 9 & 10M. c. 11. declares what {hall gain them a 
ſettlement in that pariſh to which they come by certificate, and reſ- 
trains it to two methods only, which it ſpecifies; and ſervice is nei- 
ther of theſe two methods to which it is reſtrained. Burrow's Settl. 
n 2 . 7 i 
Zo in the caſe of Bray and Shotte/brooke, H. 19 G. 2. The father 
of the pauper James Gould came by certificate from Shottefbrooke to 
Bray; after which, the laid pauper was born, and at the age of 20 
rears was hired for a year and ſerved the fame in Bray. It was ob- 45 
J-cted, that the ſon, bon born after his father came from Shotteſ- 
_ &reoke to Bray, cannot be conſidered within the words of the act as 
coming into the pariſh by certificate, and being 20 years of age he 
gught not to be coniidered as part of his father's family and depend- 
ent upon his {cttlement. But by the court, The caſe of Sherborne 
and 7 Yornford is in point, and was ſettled upon good reaſon; becauſe 
as the ſon has the“ advantage of the certificate, and cannot be re- xp 
nvyed until actually chargeable, ſo he ought on the other hand to 344» 
be bound by the terms of it. Bur. Settl. Caf. 20. 5 | 
\n.l.the like was adjudged in the caſe of Buckingham and Maid's 
\'oreton, H. 25 G. 2. Asa point clearly determined and ſettled. 
Hur. Seltl. Caſ. 314. | 


5. A certificate is concluſive againſt the pariſh certifying, 


N. q An. Honyton and St. Mary Axe. The queſtion was, whe- 
Ter the paziih granting the certificate was bound thereby as to the 
5 ; PT 9 pariſl, 


— 


other pariſhes on this certificate are bound to receive him, fo the pa- 


White Waltham owning them as huſhand and wife into the pariſh of 


Ae Windfor, where they had fix children. The man dies, and the 


| tham. Str. 186. 


tone. Afterwards it appeared, that Mary was not his lawful wife, 
but that he had a former wife then living. Upon which, Mazd/lone 


chargeable, the pariſh of Maidſtone are obliged to provide for her 


| Headcern: Therefore they ought to ſuffer, and not Headcorn. 2 


But by the * court, The pariſh that certifies 'muſt take care for 


laid child: That ſoon atter the birth of the ſaid child, Elizabeth 
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pariſh only to which the certificate was granted, or concluded ag \, 
2 pariſhes whatſoever? Parker Ch. J. delivered the opinion of the 
court: Before the ſtatute, a certificate was only an evidence of a 
private undertaking between the parties, in the nature of a contrad - 
but now it is a folemn acknowledgment, like the conuſance of a Sine: 
and thereby the party is owned to be legally ſettled there: and as all 


riſh that certifies is concluded as to all other pariſhes. 2 Salk. 535. 
Foley. 177. „ 
I. 5 G. New Nindſor and Nite Waltham. The pauper being 
ſettled in Nite Waltham, where he had lived for two years with a 
woman who was reputed his wife, went with a certificate from 


woman iwearing they had never been married, the Juſtices adjudye 
the children to be battards, aud ſettled in New Windſor where they 
were born. But by the court, The certificate is conclulive to the 
pariſh of White Waltham, and they are not to be admitted to dif- 

ute the validity of the marriage, and therefore the {ix children, be- 
ing actually chargeable to New Mindſor, muſt be ſat to White Wal. 


T. 19 C. 2. Headcorn and Maidſtone. The pariſh of Maidſlons 
gave a certificate to Headcorn, acknowledging Ki hard Burden and 
Mary his wite, and their four children, to be legally ſettled at Mail- 


acknowledged the tertlement of the real and true wife, but not of 
the ſaid Mary and her children; and pleaded that it would be hard 
that they ſhould be forced to take two wives, and different children. 


whom they certify; and the certificate is conclulive. The pariſh of 
 Maidſ/lone have by this certificate expreſiy acknowledged the ſaid 
Mary to be their legal inhabitant; and the pariſh of Headcorn were 
thereupon bound to receive her. Therefore when ſhe becomes 


and her children by Burden. Mazdftone fay they were deceived: 
But it was their own fault or folly if they were ſo; and they deceived 


S./. C. 200. Str. 1233. Burrow's Settl. Caf. 253. 8 

H. 13 G. 3. Toflock and ame. Caſe ſpecially ſtated: That 
Edward Parkinſon, otherwiſe Ferman, was born at Toflock of the 
body of Elizabeth Parkinſon ſpinſter, an inhabitant of the pariſh ot 
Loſtoch; and that Edward Ferman legally ſettled in the pariſh of 
Iflame, but then reſiding in Tc, was the putative father of the 


Parkinſon was married at Toftock to the ſaid Edward FJarman That 
ſome hort time after the ſaid marriage, the parith officers of Toffock 
warned the ſaid Edward Jerman to get a certificate from flame; 
whereupon £awar d Ferman applied to the pariſh officers of Name 
tor ſuch a certifligate for himfelt, his wife, and his fon, without in- 

. forming 


- 
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forming them that the ſaid Edward the ſon was born a baſtard, and 


that they knew nothing of it that he was ſo: That lame granted a 


certificate, acknowledging Edward Ferman, Elizabeth his wife, and 


Edward their ſon, to be their pariſhioners. It was contended, that 
| the certificate was improperly obtained, by the ſupprethon of a fa 


which ought to have been dikcloſed at the time when the certificate 
was aſked for; and that there never was a caſe, where the certifi- 
cate was held to be concluſive when obtained by fraud on the ſup- 
preſſion of facts, but only where they have granted them by miſtake; 
tor againſt miſtake they might have been guarded. But it not ap- 
pearing that the parilh officers recommended to him to get a certifi- 
cate for the fon, nor that he to whom the certificate was granted de- 


fired the fon to be included in it, the certificate was held, on the 


authority of the caſe of Headcorn and Maid/tone, to be concluſive. 

Bott. 392. Bur. Set. Caf. 737. 3 | 
M. 20 G. 3. Fring ford and Buckingham. Mary Swift widow, 

was removed from Fring ford to Buckingham, the ſeſſions confirmed 


the order and Rated ſpecially : That the pauper and her father jointly | 


purchaſed a houfe. for 141. or 161. in the pariſh of Buckingham: 


That it was * ſurrendered to the father during his life, with the re- *P 346. 


mamder to the pauper in fee; that the father was admitted; That in 
the father's lifetime the pauper married Robert Swift, who was ſet- 


tled at Fring ford: That after the fathei's death the pauper alone 


was admitted, and fhe and her huſband reſided upon the premiſſes 


until his death: That on 14th June 1776, Fring ford granted a cer- 
tincate to the pauper which was delivered to her and kept in her 


poffeſion, and not delivered to Buckingham till after the removal: 
That the pauper after the granting the certificate, and before the re- 


moval, refided upon the premiſſes upwards of 40 days. U pon 


hearing the appeal, the certificate was offered as conclufive evidence 
againſt Fring ford, ſo as to prevent their ſetting up any ſettlement ob- 


tained in Buckingham, previous to the granting thereof. — But the 
court were of opinion, that the certificate under theſe circumſtances 


did not prevent the pauper gaining a ſettlement at Buckingham by 
ſuch eſtate and reſidence, and confirmed the order. It was moved 
to quaſh theſe orders, on the ground that the detention of the certi- 
bcate by the pauper till after her removal, granted by the pariſh re- 
moving, and of which they could not be ignorant, would not entitle, 
them to avoid the effect of it when produced at the trial againſt them, 
but that they were thereby concluded.——No cauſe being ſhewn to the 
contrary, both orders were quaſhed. Cal. Caf. 64. 1 | 


6. A certificate is not binding againſt a ſubſequent ſettlement. 


In the caſe of Harriſon and Lewis. A certificate promiſing to re- 
cerve the perſons whenever they become chargeable, is not concluſive 
2gainlt a tettlement obtained afterwards; for though it be according 
to the agreement between the pariſhes, yet a private agreement in 
ts reſpect ſhall not alter the law. 3 Salk. 253. 


7, A certificate 
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7. A cerilficate is not reſtrictive from gaining a ſettlement in a tl 
| pariſh. 


A. 14 C. 2. Petham and Dymchurch. The pauper was bound 
apprentice to a certificate man in Tenterden, and after living wit 
him there two years, was by him aſſigned over to a parillionc of 
{:dd, with whom he inhabited and ſerved for the remainder of the {e. 
1 ven years. And the court were all of opinion, that ſuch aſſignment 
347. being * good as to the purpole of & ſettlement, the apprentice gained 
a ſettlement in LZ:dd the uncertificated pariſh. Str. 1147). 

In the aforeſaid caſe of Sherborne and Thornford, E. 15 G. 2, i 
was obſerved by Mr. juſtice Deniſon (to which all the count agreed, 
that a certificate provides for the ſecurity of that pariſh only into 
which the certificate perſons came to reſide by virtue of ſuch certifi. 
cate ; but doth not exclude a ceitificate perſon from gaining a ſetile- 
ment in another pariſh, in the ſame manner as any other perſon may 
do. Burrow's Setil. Caf. 186. „ „ 

H. 21 G. 2. Silton au] Wilcanton. The father and mother of 
John Milbourn the pauper came from Silton with a certificate to 

. Wincanton. The ſaid pauper was alterwards born in Mincanton, 
and at twelve years of age was bound out by the pariſh of Silton ap- 
prentice to a taylor at Hor/ington for eight years, and ſerved him 
there. The queſtion was, whether the ſon of a certificate perſon 

born in the pariſh to which his father came by certificate, and bound 
apprentice and ſerving an apprenticeſhip to a maſter in a third pa- 
riſh, gains a ſettlement in the third pariſh by ſuch apprenticeſhip? 
By the court, The pauper in this caſe was a perſon at large, as t» 
every other pariſh except Mincanton to whom the certificate was de- 
livered; and therefore he gained a ſettlement at Horſington. But- 
row's Settl. Caſes. 269. | EO | 

J. 28 G. 2. High and low Biſhopfide and Dacre cum Buerlij. 

 Pouathun Foy, a taylor, being ſettled in Menwith cum Darley, came 
om thence with a certificate to the townſhip of High and low Pi- 

- ſhop/iae, where he reſided for ſome years. Aſterwards he purchaſed 
a ſrechold houſe, for the ſum of 10 1. in the townſhip of Dcr cur 
Buerley : Whereupon he left Biſhopſideæ, and went to inhabit in 
Dacre cum Buerley, to which place he carried his certificate, and de- 

livered it to the proper officer there. During his reſidence at Da? 

cum Buerley, John Thackrey the pauper was bound to him as an ap- 

prentice by indenture for ſeven years; and ſerved his apprenticeſlap 

f accordingly with his ſaid maſter, who all the time inhabited in ins 
1 laid houſe in the townſhip of Dacre cum Buerley. The queſto 
1 vas, whether he gained a ſettlement in Dacre by ſuch apprenuce- 
KA ſhip? It was argued on the one fide that he could not; for his maſtcr 
4. himſelf in that caſe refided under the certificate which lie broug't: 
with him when he came from Bz/hop/ide, and conſequently the 2p" 

prentice could not gain a ſettlement with him at Dacre. Unto 

* p - 48. which it was anſwered, that the matter did not * rehde as a cent 
| cate perſon at Dacre, becauſe living upon Ris own effate there he 


- _ © 8 . . ** . ty 
needed not to have delivered any certificate, and the cortific ate which 
| pe | OE iv 
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ke did deliver Could have no eſſect at Dacre, as it had before been 
delivered to Biſhopſide, which tiiey ought to have kept for their own 
protection ; and it a certificate had been neceſſary, he ought to have 
roduced another certificate. Ard of this opinion was the count, 
and held that the apprentice gained a fettlement at Dacre. Bur- 
row's Setil. Cal. 381. | 5 VVV 
I. 28 G. 2. Horſley and Holling ſclough. Forſley gave a certifi- 
cate to Abraham Cope and his family, who went with it to Holling- 


ſclougli, where his fon the pauper was born. The pauper at twelve 


years of age went to Peck, and was hired and ferved for a year there; 


and then returned to Folitng ſcloueh. The queſtion. u pon this caſe _ 


was, whether the ſon of a certificate perfon, born in the pariſh to 
which his parent came by certificate, could gain a ſettlement in a 
third pariſh by a hi ing and fervice for a year: And the court were 
clear that this gained a ſettlement in the third pariſh; and that the 
caſe of S:{ton and Mincanton was in point, only with this immaterial 
diſerence, that there the ſon's ſettlement was gained by appren> 
ticeſhip, and here by a liiring and ſervice. Burrow's Settl. Caf. 


of Beſlon gave a certificate with one [rentham, to St. Peter's. The 
certificate man took the pauper John right to be his apprentice, 


E. 29 G. 2. St. Peter's iti Nottingham and Wilford. The parith 


and the pauper ſerved him fome conliderable time iti St. Peter's. 


Afterwards, Trentham the maſter removed to St. Mury's, where the 


apprentice ſerved him about a year. The two Juſtices and the feth- | 
ons were of opinion, that the certificate extended to St. Marys, 


though only dixecled to $1. Peter's ; and conſequently, that the ap- 
prentice gained no ſettlement in St. Mary's. It was moved to quaſh 
the orders of the juftices, becauſe their opiriion was contrary to the 
determination in the caſe of E7gh and low Eiſhopfiae, via. that a cer- 
tihcate extends to no other pariſh, but that only to. which it is 


given: And an apprentice gains his fettlement by the laſt 40 days 


ſervice; which, in the preſent caſe, was at St. Mary's, to which 


pariſh the maſter was not certificated. And the counſel on the other 


lide gave it up, as being exaGily the ſame point with the cited cafe of 
Lig and low Biſhopjide. Burrow's Settl. Caſ. 391. 5 


7. 30 & 31 GC. 2. Great Torrington and Bideford. By a certik⸗ 


cate from Lancraſs, Mary Bray came to Bideferd, and inhabited 


there ſome years. Then the was bound * apprentice hy the officers 
ot the pariſh of Laucraſs, and lived under the indentare, at Great 


*P 349 


{orrington, tor ſeveral years. After the expiration of the appren- 


ticeſhip, ſhe hired for a year, and ſerved that year in Zidefard. The 


queſtion was, whether by this hiring and ſervice the gained a ſettle- 
ment at Bideſord, to which place ſhe had come by certificate? And 


it was adjudged (the point being clearly given up, as in the former 


caſe), that having ſerved an apprenticeſhip in a third pariſh, ſhe 


was become quite clear of the certificate, and therefore, was as much. 
at liberty to gain a new ſettlement in Bideford, as any uncertificated. 


perſon could be. Burrow's S:ttl. Caf. 428. 4 
and the like was adjudged in the lanie term, in the caſe of Reyn- 
ſham and Hanhom. Burrow's Settl. Caf. 429+ 


* * 
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8. A certificate is diſcharged by an eſtate of a man's own. 


Although the ſtatute of the 9 & 19 FF. ſays, that no perſon wig 
ſhall come into any pariſh by certificate, ſhall be adjudged by any ad 
to have gained a ſettlement there, unleſs he {hall really and bog fide 
take a leaſe of a tenement of 1ol. a year, or execute ſome annual of. 
ice in the pariſh ; yet it hath always been holden, that a man may 
not be removed from his own, whether it come to him by deſcent, 


deviſe, . or purchaſe; and continuing thereon forty days, he {hal 
thereby gain a ſettlement, provided that in cafe of purehale the con- 
ſideration bona fide paid amount to the ſum of 3ol.; as will appear 


fully from ſeveral cafes hereafter following. - 
9. A certificate is diſcharged by a remoyal. 


H. 28 G. 2. - Sudbury and Uttoxeter. Thomas Bladon, being ſet- 
tled at Sudbury, came by certificate with his wife and children t9 
Uttoxeter. Thomas died there, and his wife and children remained 
at Uttoxeter under the certificate, became chargeable, and were re- 
moved and ſent back to Sudbury. In about a year after, John Bladon, 


one of the ſaid children, was bound apprentice in the pariſh of Ut- 


toxeter, and ſerved out his time there. The queſtion was, whether 


i 2 apprenticeſhip he gained a fettlement at Uttoxeter © By Ryder 


tr. J. and the court: The removal in this cafe to Sudbrry did reftoie 


© * the pauper to a new right of gaining a ſettlement ;. for the certificate 


Is as it were fundus officio, and is diſcharged by the order of remo- 
' val. In can have its etlect ' but once; and after the removal 
back, it is totally at an end; and the certificate “ perſon is le- 


*P 20 
>" tored as fully to the capacity of gaining a ſettlement, as if there hal 


* 


—— 


been no certificate at all. The law is fo far from looking upon a 
certificate as continuing after an order of removal; that theipauper 


. cannot return to the place from which he was removed, Without in- 


HI. 24 G. 2. Sowerby and Halifax. The panper's father can 


* 


8 
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7 Carring à penalty. And it was adjudged that the pauper gained a 
ſetilement at VH ter. Burrow's Settl. Cafes... 373. Wy 


10. Whether a certificate is diſcharged by the pauper's deſerting i-, 


9 


with a certificate from Halifax to Sowerby, and during his reſidence 


* there under that certificate the pauper was born. The father died. 


The widow and the pauper her ſon went back voluntarily to Halifas. 
After ſome time, they went witlr a new certificate from Halifax to 


another place; and having reſided under the new certificate for ſome 


time; they returned again to Halifax. Aſter which, the pauper 


was bound apprentice in the parifh of Sowerby, to which the fuſt 


certificate was given, and there ſerved out his a pprenticeſhip. And 


the ſeſſions being of opinion that the pu uper, at the time of hs being 
bound apprentice as aforeſaid, was not, nor ought to be conſidered 


as a perſon u ho came into the townſhip of Souerbνaforeſaid by cen. 
cate, he not having lived or reſided within the faid townſhip dung 
the ſpace of nine years and upwards next before the time of his being 
bound apprentice as aforciaid, and that therefore he obtained a tet” 

tlemen. 
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nement by his apprenticeſhip in Sowerby aforeſaid, did therefoxe con; 5 


firm the order of the two juſtices for ſending him to Sowerby. It 


was moved to-quaſh.theſe orders of the juſtices... But it appearing , . 
| likewiſe upon the ſtate of the caſe that. the indenture was not ftawp- | 


ed, the orders were quaſned upon that. conſideration, without de- 


termining how far the deſertion of a certificate ſhall deſtroy the eſſect Wo 


of it. Barroꝛ s Settl. Caf. 8. 


T. 29 & 30 G. 2. Taunton St. Mary Magdalen. and 7, aunton St. 8 | 
James's.” Robert Bagg, the. grandfather of the pauper, came with a 
ary. Magdalen s. 


certificate from Taunton St James to TJauni an St. 
Afterware's he went back into the pariſh of Taunton St. James, and 
there had Robert his ſon, the father of the preſent pauper. And af- 


terwards Robert, the pauper's father, married in Zaunton St. James's, 


and went and lived, with his wife and family, in a houſe in the ſaid 


pariſh of Taunton St. Fames's apart “ from his. father; and had iſſue * 


Robert the pauper, born in Tayntan St. Fames's.. Robert the grand- 


the certificate given with his grand-father to the ſaid. pariſh-of Taun- 
ton St. Mary Magdalen, the ſaid apprentice gained no ſettlement in 


Taunton St. Mary Magdalen, but continued ſettled in the pariſh of 
Taunton St. Fames's, which had given the certificate. But the court 
(without going into the queſtion whether the certificate act extends 
to grandchildren, or whether the ſon of this certificate man was 


emancipated from his father's family or not, as theſe points were not 


neceſlary to be diſcuſſed in this caſe) delivered their apinion, that 
the certificate itfelf was of no force, at the time of the grandſons 
being put apprentice in Taunton St. Mary. Magdalen, but. was then 

totally at an end. For in ſo long a courſe ot time, Which was. 54 


* 
. 


father died. in Taunton St. James s. Then Robert the father died. 
And Robert. the pauper was bound an apprentice by the pariſh of 

Taunton St. James's, into the-pariſh of Taten St. Mary Magdalen; 
and there ſerved his apprenticeſhip. It was urged, that by virtue of 


7 
— 


331. 


years aſter granting the certificate, and after ſuch a-delertion, it was 


reaſonable to conclude that there was an end of it. It was abſo- 
lutely wa ved and deſerted, And the father and grandfather of ihis 
pauper could not have gonę to St. Mary. Magdalen s again without a a 
new certificate. It is a good deal like the cafe of Uttoxeter, where. 
the certificate was conlidered as functus Micio, and as if it had never 

at all exiſted; being in that caſe totally at an end, as being ſatisſied, 
and having had its full and whole effect, by the removal of the pau- 
pers (under an order of juſtices indeed) to the pariſh who had given 
that certificate. And in the preſent caſe, the cerüficate being at an 
end, the apprenticeſhip of Robert Bagg the pau per will have juſt the 
ſame elleét, as if no ſuch certificate had ever been given at all,, r 
were any ingredient in the caſe; that is to ſay, the apprentice s 


ſettled in Taunton St. Mary Magdalcy's.. Burrew's Settl, Cal. 


H. 5 G. 3. Spotland and Caſileton.. The pauper John Hamer | 
was bound apprentice to a certificate. man at Caſtleton, and ſerved 
Cafileton for ſome years. Then he removed with his . 


his maſter at 


maſter to Spo!lgnd, where he-ſerved him 40 day $ and. upwards ; and 


then 


2 


© + \ 
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then was married to a young woman whole parents lived in Caf}; 
ton; and till the expiration of the apprenticeſhip, which was up. 
wards of half a year, the apprentice worked in the day time with his 
maſter in Sotland, but went and lodged with his wife at her pa- 
1 rent's houſe at Caſlleton. It ſeemed to be agreed by the court (inde- 
3381. pendently of a certificate) that wherever the * ſervant or apprentice 
lodges, there is his ſettlement, And in this caſe it was urged, that 
the certificate was out of the queſtion. For by the apprentice reſid- 
ing with his maſter 40 days in Spotland, he had gained a ſettlement 
there; as they did not reſide in Sporland under the certificate. Con- 
ſequently, he came back from $pofland to Caſleton free from the 
certificate, juſt as if there had been no certificate at all. And by 
lodging there above 40 days, he gained a ſettlement there, fubſe- 
quent to that he had gained in SHotland. On the other hand, it was 
argned, that the certificate was ſtill ſubſiſting, and the maſter's re- 
moval to Ipot{anu was voluntary, and not under any order of re- 
moval. Thie maſter is not ſtated to have gained any ſettlement in 
Spoilaud. So that he continued a certificate man to Capiſeten ; and 
the apprentice was part of his family. By the cout; The maſter, 
who was a certificate man at Caſleion, gained no new fettle- 
ment in SeHland; and the pauper ſtill remained an apprentice to this 
corificate man. The maſter may ſtill go back to Ca/ileton, the pa- 
„ih to which he was certificated. Indeed, it hath been determinec, 
that if a certificate perſon goes to another pariſh, and becomes 
chargeable to it, and is by an order of juſtices removed from thence 
to the pariſh which gave the certificate, then the certificate is at an 
end, it is ſatisfied, it is fundus Mito, and it can have its effect but 
once. But here the removal is voluntary, not by force. The ceitt- 
ficate ſubſiſts. And the apprentice remains part of lis maſter's fa- 
mily. He was fo at Spotland ; and all along continued to be ſo. 
The certificate act ſays, that the apprentice ſhall not gain a ſeitle- 
ment in the parith to which his maſter came by certificate. But as 
this apprentice hath gained an intermediate ſettlement, he ought to 
be ſent to that ſettlement which he hath intermediately gained. And 
the court were unanimous, that his ſettlement was at Spotland, 
e I oe | 
. 20 C. 3. Frampton and Tretkerne. Two juſtices removed the 
wife and child of Samuel Minett from Frampton to Tretherne. On 
appeal, tae fſeons qualh that order, and ſtate the following cale: 
In the year 1757, the parith of Tretherne granted a certificate to the 
ariſh of Frampton, acknowledging Fob nett and Anne his wife to 
be ſettled in Tretkerne. Under which certificate they lived in 
Frampton two or three years, when they voluntarily returned t9 
Tretherne, and had aſterwards a ſon named Samuel born there. Jo 
the father continued to live in Tretherne for 17 or 18 years; when, 
having a rezation in Frampton dead, he went by himſelf (his wife be- 
Ing dead) to poſſeſs himſelf of the effects, and remained there about 
* P - 53. ſix months, * when being taken ill, he was by the pariſh of Tre 
999" therns recommended to Gloucefler infirmary, and there died. But 
belore he went to Frampton to take pollethon of nis relation's _— 
| | ; Same! 
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amuel the ſon was hired for a year, and ſerved the ſame in Framtton, 
and ſo continued for ſeveral years until after his father died. Samuel 


afterwards married and had a child, and his wife and child were tlie 


paupers that were removed from Frampton to Tretherne. In ſup- 
port of the order of removal, the counſel obſerved, that in the caſe 
of Taunton the circumſtances were very particular. The extraordi- 
nary length of time during which the certificate had ſlept was conii- 
dered as a waiyer of it, but they ſeemed to doubt of the law of that 
caſe: It has been ſettled, they ſaid, in later caſes (as in that of Spot- 


land), that a voluntary removal of a certificated perſon from the 


ariſh to which he has been certified, will not vacate a certificate; 


and this, without any regard to any interval or length of time. If a 


pauper can, by length of time, deſert or annul a certificate, how is 
the line of imitation to be drawn? If a month's abſence from the pa- 


jiſh will not do, will a year or ten years, Kor eighteen years? By 
analogy to the ſtatute of limitations, twenty years at leaſt ought to 


be required. Here, the certifying pariſh did not look upon the cer- 
tificate as at an end; for they recommended the father to the Glbu- 
celer infirmary, conſidering him ſtill as their own poor. Lord 


Mangel: The exact circumſtances of this cate have not occurred 


before, though the principle of deſertion by long diſuſe is to be 
found in that of Zaunton. But, here, no faith was given by the pa- 
riſh of Frampton to the certificate as to Samuel, whom they never 


heard of till he came there as an emancipated perſon. This caſe to 


me ſeems much ſtronger than that of Taunton. Willes and Aſhthurſt 


juſtices, of the ſame opinion. There are no reaſons ſtated for the 


judgment in the caſe of Spotland, and it doth not appear either that 
the court meant to contradict, or that the deciſion did contradict, the 
caſe of Zaunion. And the order of the two juſtices was quaſhed, and 


the order of ſeſſions affirmed. Douglas. 402. V. Cal. Cal. 11. S. C. 


By the name of Rex v. Inhabitants of Frampton upon Severne, in 
which the other pariſh is called Fretherne. Hh 8 
H. 22 G. 3. Bedworth and Keel. Fane Peak was removed from 
Bedworth to Kee]; the ſeſſions confirmed the order, and ſtated ſpe- 
cially: That the pauper was born at Bedworth, where her father 


and mother reſided under a certificate until their death; that ſhe re- 


mained there after their death until the was about ) years of age with 
her brother, who was named in the certificaze, and then voluntarily 
* went to Keel, where ſhe was hired for a year, and ſerved the ſame 
and alſo two or three others in Keel, when the voluntarily returned 
to her brother at Bedworth. The queſtion was, whether the pay- 
per aſter ſhe returned to Bedworth was to be conſidered as ſtill under 
the certificate, or, that under thefe circumſtances, it was to be con- 
lidered as having been abandoned. 
clined to think that ſhe returned independently and as ſui juris, ra- 
ther than to her old home and pariſh, and under the certificate. But 
Willes J. thought that the enquiry here muſt be, whether the certi- 
hcate was fundus officio? The fact is, that the pauper returns vo- 
luntarily to the houſe in which ſhe had before reſided under the cer- 
tiicate, which belonged to her brother, who was at that time reſi- 


*P 354- 


Lord Mansfield at firſt in- 


dent 
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dent there under the certificate: It certainly was not diſcharged ag 0 
him, and there do not appear to me to be circumſtances in the cat. 
ſufficient to warrant us in ſaying, that it was ſo with reſpect to th, 
pauper. Lord Mensfield: J am ſatisfied. The voluntary retum 
to the houſe af her brother, who was then refident under the ceitif. 
cate, had eſcaped me. Both orders affirmed. Cal. Caf. 144. 

T. 26G. 3- Newington and Merſham. John Small and his wife 
and five children were removed from MNeuington to Merſham; the 
feſſions quaſhed the order, and ſtated the following caſe: That the 
pauper's father reſided at Neington under a certificate from Mer 

m when the pauper was born: That the father removed with his 
whole family to Hoo, and ſtayed there two years; and from thence 
alſo removed with his whole family to Strood, where he continued 
about four years when he died: That about two years aſter the death 


of the father, his widow went to NNewzrgton to keep her uncle's 


houſe, with whom ſhe continued until his death, and afterward; 
lived at Newzngion till ſhe herſelf died; ſhe had been xelieved by 
Newington, having gained a ſettlement there after her huſband's 


_ death : That the pauper, within a year after her father's death, went 


to Newington and hired herſelf for a year (being then unmarried) 
and ſerved the ſame in Newingion, and continued with the ſame ma{- 


EP 255. 


bj 


ter another year; and then was two years with the. miniſter of the 
pariſh of Newington, and never gained a ſettlement elſewhere. — 
Lord Mansfeld: It is admitted that there may exiſt a caſe in which 
a certificate ſhall be conſidered as fun, officio. Then the court 
ought to draw a line, in doing which it will be material to conſider 
what is the nature of a certificate. It ſeems to me, that a certificate 
given by the parith from which the pauper goes, to another pariſh, 
is an indemnity to that other pariſh from the & confequences of permit- 
ting him to reſide there; therefore 1t has done its office the moment 
that reſidence is permanently at an end. A temporary abſence fora 
particular purpoſe will not diſcharge it; but when the pauper has 
leſt the certified pariſh for years, and neither party has had any 1eli- 
ance upon the certificate, then it has done its duty and has no longer 


any operation. In the preſent caſa, the N had left the certified 


ariſh for fix years, without any intention o 


returning, by which it 
is manifeſt that the certificate was diſcharged. The other judges 
gave their opinions to the ſame cllect; and Buller J. ſaid, that when- 
ever a pauper returns to the certified pariſh again, they ſhould require 
from him a new celtificate, Order of ſelſions affirmed. Caſ. by 


| Hurnf. and Laſl. 354. 


his wife, being legally ſettled in Framlingham, obtained a certificate 


11. Whether any more of the certificated family can be removed 
back, than the individual that aſks relief. 


This point doth not appear from any printed report to have been 
vet determined. In the caſe of Martleſham and Framlingham, 1: 
13G. 3. it came to be debated, but the cauſe went off upon ano” 
ther circumſtance. The caſe was, Simon Churchyard and Elizabeth 


jor 


2 0 0 R. (Certificate) 
for themſelves and for Rebecca and Mary their then children; and by 


virtue thereof went to Martleſham, reſided there about 15 or 16 


gears, and had two other children born there, William and Elisabeth. 
None of the ſaid certificated perſons ever aſked relief, or ever be- 
came chargeable to the pariſh of Martleſham, except that the ſaid 
Rebecca, living then with her father as part of his family, and being 
dig with child (which was afterwards born a baſtard), applied to the 


pariſh officers of Martleſhani for relief, her father not being able, in 


oint of circumſtances, to aſſiſt her. Whereupon the pariſh officers 
of Martleſham gave her 28. and immediately after ſuch relief was 
given, procured an order of two juſtices to remove the ſaĩd Simon 


Churchyard, Elizabeth his wife; Rebecca Churehyard ſpinſter, aged 


18 years, William aged 15 years, and Elizabeth aged 6 years, from 
Martleſham to Framlingham. It was objeEted, that none of the fa- 
mily ought to have been ſent back to Framlingham, but the perſon 
who aſked relief of Martleſham: The juſtices could not remove the 
whole family, nor any more of them than aſked relief, which was 


Rebecca only: The father. never aſked relief for“ himſelf or for any & 


of his family, not even for this daughter; ſhe was manifeſtly a grown 
perſon ; and aſked relief for herſelf, and for no one elſe; Theſe ſe- 
| yeral perſons are independent each on the other; and that one only 
who aſked relief ought to be removed. Unto which it was anſwer- 
ed, that the pariſh which gives the certificate is obliged to receive 
and provide for the perſon mentioned in 1t together with his or her 
family, whenever he, ſhe, or they ſhall happen to become chargen- 
ble to, or be forced to aſk relief of the pariſh to which ſuch certifi- 
cate was given. It is not neceſſary that all of them ſhould aſk relief. 
MK relief is aſked by any one of the family, the whole family may be 
removed. Rebecca was à part of this man's family, and he was not 
able to maintain her. Therefore the aſked relief of the pariſh. 


Conſequently, the certificate man's family being become attually 
chargeable, the juſtices were authorized to remove them all back to 


me pariſh which gave the certificate. Lord Mansfield was gone. 
The reft of the court gave judgment upon another point, which ren- 
dered it unneceſſary to go into a formal diſcuſſion of this latter point. 
But Mr. juſtice Afton inclined to be of opinion, that if ſeveral per- 
ſons reſide in a pariſh under the ſame certificate, the aſking relief by 
2 lingle one of them would not render the reſt removeable. The cer- 


— 


tificate act ſays, that the pariſh who gives the certificate ſhall receive 


and provide for the perſon mentioned in it, together with his fami- 


ly, whenever he or they ſhall happen to become chargeable or aſk 
relief: and thea, and not before, it ſhall be lawful for any ſuch per- 
ſon, and his or her children, to be removed to the parilh from 
wience ſuch certificate was brought. And it muſt be adjudged by 
the juſtices, that ſuch perſon is aëlually become chargeable, before 
taey can legally make an order of removal. Now how can the jut- 
tices be authorized to make ſuch an adjudication upon a perſon who 
in fact is not become chargeable, nor ever has atked relief? Bur. 
Set, Caf. 748. [But there feems to be ſome circumſtances in this 
caſe, from whence perhaps it might be difkcult to form ohe uniform 
general rule! 


— 


111. Of 
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P © O R. Genlement by birth.) 
iii. Of ſettlement by barth, viz. of baſlards, and others. 


It is ſometimes difficult to prove the place of the birth of a pay- 
per. The two topics commonly made vie of Tor this purpole ate in 
their own nature inconcluſive. The hrit queſtion that is commonly 

* 357. aſked a pau per is Where * were you born? Unto which it is im- 
poſſible for him to give a determinate anſwer; and his teitimony ig 
more or leſs credible according to the means he has had of informa. 
tion. The pariſh regiſler is a proof, not of the birth, but ct the 
chriſtening; witch are not always in the ſame place: beſides that 
the regiſter is no evidence at all of the identity of the perſon. In the 
caſe of Creech St. Michael and Iitminſler, E. 14 G. 3. the mother of 
the pauper was ſubpœnaed, but did not attend; and no account vas 
given of her being under any legal difability of attending. For 
which reaſon the ſeſſions qualhed the order ot the two juftices, as 
not being ſupported by the beit evidence that the nature of the caſe 
would admit of. On the other hand, a copy of a regiſter, taken 
from the pariſh regiſter of Fitminfier, was produced, * Chiiſten- 
a * 1ngs 1735, John {on of John Every and Mary his wife, baptized 
& December 5.” And John Carter, one of the witneſſes, ſwore, 
that the pauper lived many years ago with him the faid J Carter; 
that John Avery, who lived in 1 itminſler, and died long fince, was 
conſidered as the pauper's father; and that he knew Mary Every, 
Who lives in 1itminfler, and whom he underſtood to be the paupe!'s 
mother, and has heard the pauper call her mother. On its being 
moved tor a rule to ſhew cauſe why the order of ſeſſions ſhould not 
be quaſhed, lord Mansfield ſeemed to think, and ſo it was afterwards 
determined on ſhewing cauſe, that this evidence was ſuthcient. 


Bur. Set. Caſ. 765, © | 


1. Settlement by Lirth of baſlards. 


Note; It is not in this place queſtioned, who ſhall or ſhall not be 

_ deemed a haſtard, but the ſettlement only is conſidered of ſuch as are 

_ firſt ſuppoſed to be baſtards: other matters relating to them, as con- 

cerning their filiation, and maintenance, and the like, are treated of 
under the title Baſtards. 5 5 | 


Hew far baſ- A baſtard child is prima facie ſettled where born: 

tards are tole And this was the ancient genuine ſettlement; and a 
ſettled where perſon could have no other, until he had reſided for 

born. à certain time, as is aforeiaid. 


But this rule admits of divers exceptions; which are as follows: 
5 (1) If a woman comes into a place by privity 
Baſiard born in and collulion of the officers where lhe belongs, and 
@ place by col- is there delivered of a baſtard; ſuch baſtard gains 
lujion. no ſettlement, notwithſtanding its birth. Caſes of 
| S. 66. i 
* Perg. And in the caſe of Maſters and Child, H. 10 N. It was ruled, 
that if a woman big with ciuld of a baſtard, and tettied in one pars 
is perfuaded to go into angther, and there be &tlivered; this ay 
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will make the pariſh chargeable where the mother was ſettled, though 
the child was not born there: But if a woman, with child of a baſ- 
tard, come accidentally into one parith, and 1s perſuaded by ſome of 
tne pariſhioners to go into another pariſh, which ſhe doth, and 
were is delivered, this ſhall not charge that parith which perſuaded 
er. n. 5: + Vn. f 1 
(2) Alſo, if a baſtard is born under an order of 

-znoval, and before the mother can he ſerit to her Baſlard born 

lace of ſettlement, being hindred by water or after the order 
utherwiſe ; ſuch baſtard ſhall not be ſettled where fo of removal is 
horn, but at the mother's ſettlement. . M. 10 An. made out. 
Ikieford and Great Melton. 1 Sef}. C. 33. Caſes as 

9 S. 66. Es ; 8 e | 

(3) So allo, if the officers are carrying a wo- px 
man by virtue of an order of removal, and ihe be Baſtard born in 
delivered on the road tn trenj?tu; the baſtard ſhall removing 
go with the mother where the is going, by virtue „ 
of the order, notwithitanding the birth. Z. 10 An. Fane Grays 
caſe. Caf. of S. 66. 34 n AY 


(4) Again, In the cafe of Much-Waltham and © + 
Teram, M. 8 W. A woman big with a baſtard Baſtard born 
child was removed by order of two juſtices from after the remo- 
Muck-Waltham to Jeram. Before the next ſeſſi- val, and before 
ons, ſhe was delivered at Peram of à baſtard child. the appeal. 
At the ſeſſions, Peram appealed, and the juſtices _ . | 
adjudged the woman to be laſt fettled at Muck-Waltham, and order- 
ed her to be ſent back thither. After which, an order was made, to 
ſettle the child at Peram; which it was moved to quaſh, becauſe 
though regularly baſtards muſt be maintained where born, yet in this 
caſe, where there ſeems to be a contrivance, it {hall not be ſo. The 
court ſeemed to agree to this, and a rule was made to ſhew cauſe, 
but none was ſhewed: 2 Sath. 474. PH 5 
And further, In the caſe of Weſtbury and Coflon, H. 2 An. A wo- 
man big with child was removed by order of the juſtices from Mei- 
bury to Caſlon: And, pending the order, before the next quarter ſei- 
lions, ſhe was delivered of a baſtard child. Cœſon appealed, and 
thereupon the order of the two juſtices was reverſed ; but the child 
was ſent back to Coſlon as the place of his birth. But by the court; 
The birth at Colon, did not ſettle the child there, becauſe it was 
inder an illegal order procured by N e/tbury, which order being re- 
verſed, the matter is no more than this, that they unjuſily procured. 
the woman to go thither. And * Holt Ch. J. ſgid, Though here be & P 359. 
no fraud in this caſe, yet here is a wrongful removal, and the rever- 
{al makes all void ab Tnitio: Fraud, or not fraud, is not material in 
this cafe; but the ſettlement of the child depends upon the removal ;* 
lor if that was wrong, they ihall not eaſe themſelves by it. 1 Sali. 
BY. 2 Salk. 532. 8 5 4 . 
5) So alſo, By the ſtatute of the 17 C. 2. C. 5. 125 
Where any ee wandring and begging, thall 1 . 
be delivered of à child, in any pariſh or place, to | 5 ; of vd 
wich ſhe doth not belong, and thereby bccometh © 2 9 | 
> 01. 1M. Qq cHargzable 


* 
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chargeable to the ſame; the churchwardens or overſeers may detain 
her, till they can ſafely convey her to a juſtice of the peace. And if 
ſuch woman ſhall be detained and conveyed to a juſtice as aforeſaid 

the child of which the is delivered, if a baſtard, ſhall not be ſettled 
in the place where ſo born, nor be ſent thither by a vagrant paſs; but 
the ſettlement of ſuch woman ſhall be deemed the ſettlement of ſuch 


child. % 235. 

\ „ „ (6) A child born in the houſe of correction 
Baſlard born in {ſhall be ſent to the place of its mother's ſettlement. 
Priſons. 2 Bulſtr. 358. | „ 

And in the caſe of A ing and the county gaol of Herefordſhire, H. 
2G. A baſtard was born in the county gaol: Reſolved, that the 
iettlement was with the mother. 1 S/. C. 94. a a bros 
35 (7) A baſtard born in a lying-in hoſpital ſhall 
wg 60 born in follow the mother's ſettlement. 13 G. 3. c. 82. 
4 lving-in-hoſ= [But as it may happen that the mother's ſettlement 
pital. is not known, and there may be diſſieultics upon the 

5 a pariſh where ſuch hoſpital is ſituate, in removals 
and appeals concerning ſuch fettlement, it is enacted, that no ſuch 
hoſpital ſhall be eſtabliſhed without licence from the juſtices in 
ſeffions.] „„ „ . 
Re (2) All baſtard children born in the houſe of 
Baſtard horn in indluſtry of any hundred, or other diſtri, incorpo- 
an incorporated rated by act of parhament for the relief and em- 
diſtrict. ployment of the poor, ſhall be deemed to belong to 

- © the pariſh or place where the mother of ſuch baſ- 
tard child was legally ſettled. 20 G. 3. c. 36. „„ 
1 (9) Z. 5G. New Windſor and White Wal- 
Baſtard born tham. The pariſh of White Waltham gave a certi- 
under a certifi- ficate to a man and a woman ſuppoled to be his 
cate. wife, with which they went into the pariſh of New 
” Windſor, and had there fix children. Afterwards, 
the woman ſwearing they were never married, the queſtion. was, 
whether (upon that ſuppolition) the children, as baſtards, ſhould 
be ſettled in the pariſhi where they were born, or in the parith which 


* P 360. gave * the certificate with their father and mother? And by the court, 


There is no doubt but the baſtard of a certificate, perſon is ſettled in 
the place of his birth, for he is not ſuch an iſſue as will follow the 
ſettlement of his father or mother, neither is ſuch baſtard xis or her 
child within the intention of the ſtatute, ſo as to be ſent back with 
the parent. Str. 186. Ys | „ 

But in this caſe the point turned chiefly upon the certificate's being 
concluſive (for as the parith had given a certificate with the man and 
woman, as hutbarnd and wife, the court held that they were not al- 
teryards to be admitted to diſpute the validity of ſuch marriage, but 
adjudged the children to be ſettled in the pariſh granting the centil- 
cate); Therefore in the caſe of Pelton and Lidlinch, T. 15 G. 2. the 
matter came under debate again; which was thus: Atingle woman 
went into the pariſh of Zidlinch, with a certificate from Helton; lived 
there a year, and then had a baſtard child. The ſole queſtion was, 


Whether the child ſhould be ſettled in the pariſh where born, wy 
| | | the 
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the pariſh giving the certificate? By the court : The certificate myſt 
be taken to be good, and all fraud to be laid out of this caſe, it be- 
ing a year that the dyelt in the pariſh, before ſhe was delivered of 
the child\; and wherever this court, in determining a ſettlement, ad- 
Judges u pon the point of fraud, that fraud muſt be expreſsly ſtated; 
for as fraud is odiqaus, it is never to be preſumed. . The caſes hi- 
therto adjudged as to this paint have either depended on point of 
fraud, or an illegal removal. So where the child is born in a gaol, 
he ſhall be ſettled in the pariſh where his mother is; for ſhe ſhall be 
conſtrued to be in cuſtody of the law, and in all other reſpedts a pa- 
riſhioner. But the preſent caſe ſtands entirely on the 8 & g . 
which for the encouragement of labour and indyſtry, gave power of 
removing perſons by certificate, which certificate obliges the pariſh - „ TG 
to whom given to receive and continue them in that pariſh, till they. 
become actually chargeable, and then ſuch perſon is to be removed, 
together with his or her family, and in another place, with his or 
her children, to the place from whence the certificate was brought. 
The queſtion then is, Whether the baſtard is included under the 
words family or children? And we take it he is not: for the law 
takes no notice of baſtard children, they are filis nullius, filii populi, 
and are prima facie ſettled where born. elf. Baſt. 2 Seff. C. 170. 
Str. 1168. Burrow's Settl. Caf. 1879. Sq | 
1,19& 20G.2, Whyke and Hipperholm cum Brighouſe. Two 
Juſtices made an order for the removal of h * Catton otherwiſe * P 361. 
Speig hs, be ing a baſtard, from Vyte to Hipperholm the place of his birth. * _ 
Upon appeal, the ſeſſions quaſhed that order. The caſe was: Sa- 
rah Cation, mother of the pauper, came on the 25th of March by 
certificate from Szelfe to Hipperhoim, being then pregnant with a baſ- 
tard child, namely, the ſaid Fohn Catton otherwiſe Spezght the pau- 
per; and was afterwards, in April following, delivered of him at 
Hipperholm. The ſeſſions, being of opinion that the ſaid Fokn Cat- 
ton the pauper, by reaſon of the {aid certificate, did not gain a ſettle- 
ment in Hipperholm where he was born a baſtard as aforeſaid, diſ- 
charged the original order, The certificate itſelf was returned by 
the certiorari, which undertook that Shelfe ſhould provide for her 
and her child, whenever they ſhould become chargeable, It was 
moved to quaſh this order of ſeſſions, upon this abjeCtion, that the 
Juſtices at the ſeſſions had miſtaken the law; in ſupport whereof was 
cited the caſe of Helton and Lidlinck. On a rule to ſhew cauſe, the 
counſel on the other fide inſiſted, that Shelfe was the laſt legal place 
of ſettlement of the paupex. And they argued that this caſe is clearly 
ditinguiſhable from that of Helton and Lidlinch. For here the we- 
man is ſtated to be then pregnant with a baſtard child, and the certi- 
icate expreſsly undertakes to provide for her and her child; fo that 
Shelfo plainly had this very child in contemplation, no other child 
being named or hinted at. Unto which it was anſwered, That by 
le the expreſs reſolution in the caſe of Zzdlinch, a baſtard of a certifi- 
in cate woman is ſettled where born; and fraudſhall never be preſumed, 
here it is not ſtated. The queſtion therefore is, Whether the un- 
s, born baſtard is to be conſidered as certificated? Tis true, à certifi- ' 
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eate is concluſive againſt the pariſh who gives it: But that is only in 
ſuch points as are included in the certificate. This certificate, un- 
de taking to provide for her and her child, muſt mean a child 
in being. If {he had no other child, they thould have ſtated the mat- 
ter ſpecially.— Lord ehief juſtice Lee and Mr. juſtice Mriglt 
agreed, that they muſt take the child referred to by the/certificate to 
be a legitimate child then in being. And Mr. juſtice Foſter obſerved 
(to which obſervation the other two juſtices agreed), that it did not 
at all appear, that the pariſh who gave the certificate knew that the 
woman was then with child. And he added, that there were man 
inſtances where women were near their time, without being known 
to be ſo. The counſel for Hipperholm propoſed, that it ſhould 9 
back to the ſeſſions to be more fully ſtated. But thgir opponents fai, 
and the * court agreed, that could not be done without conlent, 
And the counſel for Wyle refuſing to conſent, the court were of opi— 
nion that the rule muſt be made abſolute. And the order of ſeſions 
was quathed, and the original order affirmed, adjudging the ſettle- 
ment to be at Hipperholm where the pauper was born. Bur. Seti! 

Caf. 264. 3% ky 5 
M. 10 G. 3. Ipſtey and Studley. Anne Cauſer came into the ps- 
Tiſh of Iyſley, with a certificate from Stud ſley in the words following: 
« To the churchwardens and overſeers of the poor of the parith of 
Ipfley; We the churchwardens and overſeers of the poor of the 
parith of Studley do hereby ceitify, own, and acznowledge Ann; 
Caufier ſpinſter, and the child ar children that the now gon 
with, to be our inhabitants legally ſettled with us in our faid pa- 
riſh of Studley: And if at any time hereafter the ſaid Anne Caujter, 
or her child or children which ſhe now goeti with, ſhall become 
chargraÞle to and aſk relief of your ſaid parith of Tp/ley, we ti 
faid church wardens and over fcers of the poor of our laid pariſii of 
© Studley do hereby promiſe for ourfelves and ſucceſſors, that we 
will, when requeſted by any of you, receive, relieve, and provide 
for them, as our inhabitants, according as the law in that cale 
requires.” The child was born at Ip/ey, within about a month 
aſter the came to relide there under the certificate. It was argued, 
that the certificate in this cafe could not operate as to the unbom 
child, but that the child was, notwithſtanding ſettled in the place 
whore it was born: That this is not a certificate within the act of 8 
& g9 HW. c.30. The undertaking relates to a nom entity, an embrio. 
An unborn child cannot be perionally certificated. It is no part of 
the parent's family. And the att obliges only the certifying pariſh to 
Provide for the pauper mentioned in the certificate, together with 
is or her family; and a baſtard, in the ſenſe of the act, is part of nv 
perſon's family. But the court was clearly of opinion, that tb? 
pariſh ef Studley was bound by this certificate, which takes potice of 
the woman's being then unmarried and with child; and acknow- 
ledges the child ſhe then went with to be legally ſettled with them in 
their pariſh. And lord MansReld obſerved, that the woman was 
very big with child; and was underſtood by both pariſhes to be 10. 
And Studley ex preſaly promiſed to provide for the infant ſhe then 
went with. Therefore they ought to be bound by their corner 
| : n 
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An infant in ventre 2 mere may be, to a variety of purpoſes, conſi- 

dered as bon. Bur. Settl. Caſ. 650. * 

* (10) Hitherto concerning the ſettlement of a 
paſtard child: But notwithſtanding the child's ſet- Bafiard not 10 
tlement, yet nevertheleſs if the mother and the be removed 
child have ditterent ſettlements, it ſeemeth that the hi a nurſe. 
baſtard child, even as all other children, ſhall go child. 
with the mother for nurture until the age of ſeven 


* p 263. 


years, as a neceſfary appendage of the mother, and inſeparable from 
her. As in the caſe of Skeffreth and Walford, M. 3 G. 2. The or- 


der was, to remove a woman to her ſettlement; and her baſtard 
child, of two years of age, to another pariſh at a diſtance from the 


mother, being the place of its birth. It was objected, that the child 


being a nurſe child, they cannot ſeparate it from the mother, by rea- 
{on o& the care neceſiary to nurture ſo very young a child; which 
none can be ſuppoſed ſo fit to adminiſter as the mother of it; and 
therefore it ſhould have been ſent with her to the place of her ſettle- 
| ment. And it was quaſhed by the count for that reaſon. 2 Seff. 
C. 90. 


But although the child may not be ſeparated from the ther, yet 


if ſhe voluntarily deſert it, it ſeemeth that the cauſe of nurture then 
ceaſeth, and that then it may be ſent to its place of ſettlement. 


Whilſt the child continues with its mother as a nurſe child, and 


during that time not removeable to its place of ſettlement, yet the 
pariſh where the child's proper ſettlement is ſhall maintain ſuch child 


in that other pariſh. As in the caſe of Darlington and Hemlington, 
H. 17 G. 3. Fleanor Guy went with a certificate from the-town- 


ſhip of Hemlington to the townſhip of Darl:ugion, in which laſt 


townſhip ihe had two baſtard children, and there became chargeable. 
An order being thereupon made for the removal of her to Hem/zngton, 
ſhe took the two children who were born in Darlington with her, 


being both under the age of ſeven years. Two Juſtices made an or- 


der upon the townſhip of Darlington for the maintenance of the two 
children born in that townſhip. Darlington appealed againſt the or- 
der of maintenance, and the ſeſſions being of opinion that Darlington 
was not liable, quathed the ſaid order: But the proceedings being 
removed into the court of king's bench, the court were of opinion 
that Darlington was obliged to maintain the two children at Hem - 
lington, whilſt reſiding there with their mother as nurſe children, 


and therefore quaſhed the order of reh and allied the order of 


the two juſtices. Douglas 9. Cal. Caf. 6 
(11) E. 8 G. 2. St. Peter's and Old Swinford. 

Two juſtices remove Foſeph the ſon of Foſeph Evidence of 

Haighington from * Sr. Fcter's to Old Swinford, as baſlardy after 

a baſtard born there on the body of Hannah Aſke, the mother's 

On appeal, the ſeſſions qualh the order, and ſtate death. 

the caſe ſpecially ; That Joſeph Haighington, the EY 

father, gave evidence in court, that for {even years 3 he tra- 

velled with the ſaid Hannah Aſce as wandring perſons from place to 

place, till the death of the ſaid Hannah Ajke, which was about 15 

Weeks ſince ; and Bat during all t! lat time * cohabited and lay to- 
| gether 
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gether as man and wife; and it did not appear, that the marrizz 
was ever queſtioned in the lifetime of the {aid Hannah; That Curing 
the time that he and the ſaid Hanna; did fo cohabit as man and Wife 
ſhe was delivered of three children; that the faid Joſeph, one 
them, who was the perſon removed by the ſaid order, was born h 
the (aid pariſh of Old Swinford:; That the ſaid Fojeph and the othy 
two children were reputed as his children, and baptiſed as the legit 
mate children of him and the ſaid Hannah That he and the ai 
Hennah Aſte were never married. And it appearing to the ſeflion; 
upon the evidence of the ſaid oſeph Haighington, that the ſaid 
Joſepli the infant was born during the time that the ſaid Foſ-ph and 
Hannah did cohabit and lie together and were reputed as huſband 
and wife, and there being no other evidence, they were of opiniq 
that the evidence of the ſaid Foſeph Haighington could not ſuppori 
the order, ſo as to baſtardize the ſaid Joſeph the infant removed. Anti 
in ſupport of the order of ſeſſions it was obſerved, that this mai 
could not be a proper witneſs in the caſe; for nabody can be adjuds. 
ed a baſtard without the evidence of the woman. But by lord Harl. 
zwicke Ch. TJ. There is no ground to ſupport the order of ſeſſion 
It is an apparent fact, that this man and this woman were never ma: 
rie. And what is there to make him an incompetent witneſs? | 
was an objection to an order of baſtardy two terms ago, K. v. Wille, 
that it was founded upon the evidence of a married woman, which 
ought not to be admitted to diſcharge her Hufband. But this man 
doth not ſwear to diſcharge himſelf: For whether he be the legit 
mate, or only the natural father of the child, he is eqaally bound u 
maintain it. Burrou's Scitl. Caf. 25. | | 


2. Settlement by birth of legitimate children. 


In the caſe of Rickmanſworth and St. Giles's. þ 
How far legiti- child was ordered to be removed from the pariſh of 
mate children Rickmanſworth to the pariſh of St. Giles's, as being 
hall be fettled the place of his birth, the place of his father's la 
where Lori. legal fettlement being * not known: For where the 
. father's place of laſt legal ſettlement of a legitimate 
child is not known, there the child may be ſent to the place of it 
birth, as well as an illegitimate one. Plackerby. 246. 

H. 8 An. Cripplegate and St. Saviour s. A child of three years dl 
age was removed from one of theſe pariſhes to the other, and it a? 
peared in the order, that they removed him there, becauſe he wis 
born there, not having any other ſettlement. By the court: The 
_ father's ſettlement is the ſettlement of the children, when it can be 
hound out,; otherwiſe the birth of the child prima facie is the ſettle 
ment of the child, until there is another ſettlement found out. 80 
a battard child's ſettlement is its birth, becauſe it is filius nullius; fe 
if they cannot find out the ſettlement of a legal father, the birth is3 
ſettlement of the child. It a child be dropt in a pariſh, they ma 
remove him to the place of his birth, or where his father's ſettlement 
was; and the ſetilement by birth is oaly guouſ;ue they find the fathers 

8 ſetilemem; 


P O O R. (Settlemerit with the parents“) 


W-iclement; and if they never can find that, it is abſolute upon them. 
oley. 265. . ä 
ü But be it is to be obſerved, that in the two caſes above mention- 
WJ, the point was not in queſtion, whether or no if the father had 
Jo ſettlement, yet if the mother had a ſettlement, ſuch children 
Would follow the mother's ſettlement, or ſhould be ſent to the place 
Ur their birth? And there will appear good opinions in the next 
W ourſe of ſettlements, that if the father hath no ſettlement as being 
> foreigner, or if the father's ſettlement is not known, yet if the 
other hath a ſettlement, the children in ſuch caſe ſhall not be ſent 
J the place of their birth, but to the place of their mother's ſettle- 
Wnent: But the rule intended to be drawn from theſe caſes, which is 
ifficient for this place, and which the caſes will well bear, is no 
Wnore than tl. is, that the place of the birth of a legitimate child is 
Dee ſcttlement of it, until another ſettlement be found out. 
By the 13 E. 2. c. 29. for confirming and ialarging the powers 
Wiven by charter to the governors and guardians of the hoſpital for _ 
Wc maintenance and education of expoled and deſerted young chil- 
ren, it is provided, that no child, nurſe, or ſervant, received or 
Employed in ſuch hoſpital, ſhall by virtue thereof gain any ſettlement + 
Wn the pariſh where ſuch hoſpital ſhall be ſituate; and conſequently 
he ſettiement of foundlings is not different from that of all other 
perſons: that is, if they are legitimate children, they ſhall follow 
heir father's ſettlement, if known; if not, then their mother's ſet- 
lement; if neither of theſe is known, or if they are baſtards, they 
all be ſettled where * they were born; if that cannot be known, 
rhich is properly the caſe of a foundling, this ſeemeth to fall under 
be general rule, that every perſon ſhall be maintained and provided 
or in the place where he happens to be, until a ſettlement can be 
ound; for in a chriſtian civilized country, no perſon ought to be 
ullered to periſh merely for want of neceſſaries. Only, in the pre- 
ent caſe, the act takes ſuch children off the pariſh, and leaves them 
o the provition of the hoſpital 8 


iv. Of the ſettlement of children with their parents. 


1. The birth of legitimate children doth not Settlement of a 
ve them a ſettlement, except where the ſettle- legitimate child 
nent of their father and mother is not known, and wrath the pa= 
hen only till it is known. Foley. 269. Fe, rents. 
2. . Formerly it was held, that a child ſhall con- Oe 
nue with its parents as a nurſe child, until it ſhall At what age a 
e eight years of age, during which time it ſhall not child may gain 
e deemed capable of gaining a ſettlement in its own a ſettlement 
ght; but by the latter reſolutions it ſeems to be diſlinct from 
greed, that a legitimate child ſhall neceſſarily fol- the parents. 
the ſettlement of its parents as a nurſe child, 
r as part of the family, only until it ſhall be ſeven years of age; and 
at after that age it ſhall not be removed as part of the father's fa- 
My, but with an adjudication of the place of its own laft legal ſet- 
*ment, as being deemed capable at that age of having gained a ſet- 
| | | tlement 
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tlement of its own. But it ſeemeth not difficult to determine with 


exact certainty, at what age a child may have acquired a ſettlement 
of its own, diſtinct from the parents ſettlement. For by the 5 N. 


c. 5. / 12. a child of ſeven years of age may be bound apprentice tg 


a {hipwright, hiherman, owner of a fhip, or other perſon ulmg the 
trade of the ſeas; and by the vagrant act of the 17 C. 2. a yaorani's 


child of that age may by the juſtices be put out an apprentice: An; 
as ſoon as he ſhall have relided and lodged in a pariſh for 40 days 


under the indenture, he will have thereby gained a ſettlemerit. 85 
that the preciſe time, when a perſon may have gained a ſettlement in 


his own riglit, is at the age of ſeven years and forty days. 


7 5 3. E. 10 An. Q. and St. Giles s. Order to re- 
How far chil- move an infant to the pariſh of St. Giles; becauſe 
dren ſhall fol- it appeared, that though the father was ſettled at 
low the father's another place, yet the child was born at St. Giless. 


' ſettlement. Qualhed by the court; for that the place of the ſet- 
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tlement of the child is with the father, and not the 

place where tlie child was born. 1 SY. C. 18. 8 
* H. 10 G. St. Giles s Reading and Everſiy Blackwater. It was 
ruled by all the court upon argument, that where a father gains a ſe- 
cond ſettlement after the buth of his child, that ſettlement is imme- 


diately communicated to the child. And a child may be ſent to the 


Place of his father's ſettlement, without ever having been chere be- 
fore. 2 Sef}. C. 112. Str. 580. L. Raym. 1332. 


M. 12 G. 2. Sowton and Sydbury. "The queſtion was, whether 
the children, being above the age of nurture, thall be removed with 
the father to the father's ſettlement, where the child had never inha- 
bited ? By Lee Ch. J. In the caſe of Everly Blackwater, the court 
were of - opinion, that a child might be ſent to the ſettlement of his 
father, though it had never been there before, contrary to an opinion 


of L. Parker in a former caſe. And he ſaid the true diſtinction, I 


think, is, that where children have gained no ſettlement, but conti- 


nue part of their father's family, they ſhall follow their father's ſet- 
tiemeut. 2 Sf}. C. 150. Andr. 345. 5 

T. 2 An. Comner and Hilton. A man ſettled at Com ner, and 
having ſeveral children born in that pariſh, afteiwards removed to 
{:ilion with his children, and gained a ſettlement there; and becoming 
very poor, his children born in Comner were by an order of two jul- 
tices ſent to Comner, viz. thoſe that were under je ven years old; the 


| Juſtices appichending, that the place of their birth was the place of 
their lawful lettlement. And this order being removed into the 
king's bench by certiora1l, it was inſiſted to maintain the order, that 


+he children had gained a ſettlement in Comner by hirth, which was 
aot altered or defeated by any ſublequent act of their ſacher in gain- 
ing a fettlement at Milton; for his children were with him there 


only as nurſe children, and his ſettlement ſhall not be the ſettlement 


Of the children. But by Holt Ch. J. The place whcre a baſtaid is 
born, is the place of his ſettlement, unleſs there is ſome trick to chalze 
the parith; but the place where legitimate children are bor 18 not 
the place of their ſettlement, for let that be where it will, the chil— 


dien are ſettled Where their parents ale ſettled; 3s for inſlance, u 
| | | 1 | | that 
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the father is ſettled in the pariſh of H. but goes to work in the pariſh 
of B. and before he gains any ſettlement there, has a ſon born in the 
pariſh of B. and then dies; this child may be ſent to the pariſh of 
H. for it is not the birth, but the ſettlement of the father, that 
makes the ſettlement of his child; and if the father hath gained a 
new ſettlement for himſelf, he hath likewiſe gained a new ſettle- 


ment for his children, * who do not go with him to his new. ſettle- *P 268. 
ment as nurſe children, but as part of his family. 2 Salk. 528. 3 


Salk. 2609. 5 8 

E. 40 G. 3. Bucklebury and Bradfield. Two | 
juſtices removed Elizabeth Knott, aged about five Remoting nurſe 
vears; Fehr Knott, aged about two years and a children to the 
half; and Sarah Knott, aged about one year and ſettlement of 
a halt; from Buckfebury to Bradfields And in the their parents. 
order of removal was ſet forth, the names and ages 1 
of the paupers, and that they were come to inhabit, &c. and that 
upon due proof made thereot, as well upon the examination of Eli a- 
teth Lait their grandmother, upon oath, as otherwiſe (and ſo on in 
the uſual form) Ihe ſeſſions on appeal quaſhed the order upon the 


merits, and ſtated the following caſe: That the paternal grandfather | 


of the pauper's was, at the time of his death, ſettled in Bradfeld, 
and that he left ſeveral children by his wife Eliz. Knott, and amongſt 
ethers Cha: les Knott, who went to Twickenham in 1977, where he 
married Sarah Slade, who dying about Chriſtmas 1784, Charles 


brought the paupers to Elizabeth his mother, who was living at Buc- 
Hebury, in 1785, and told her they were his children, and deſired 


her to take care of them, and he would ſend money for their main- 
tenance; the paupers remained with Elizabeth about 14 weeks, but 


ſhe not receiving any money from her ſon, and being unable to main- 
tain them, they were removed to Bradfield, who appealed to the 


next ſeſſions, and Charles Knott was ſubpœenaed but did not appear, 
and the appeal was adjourned, and it was recommended to the par- 


ties to endeavour at their joint expence to find Charles Knott; but at 
the next ſeſſions he not appearing, the appeal was then heard, but 


was further adjourned to the next ſeſſions, when the appeal was again 
heard, and the removants proceeded (according to the practice of the 
ſeigons) to ſupport the order by the following evidence: (viz.) That 
David Knott, the patcrnal grandfather, had his ſettlement at his 
death in Bradfeld, aud that his fon Charles was born there: They 
produced the regiſter of the marriage of Charles Knott, with Sqrak 
Made, anch alſo the baptiſm of the paupers. It did not appear whe- 
tier Charles had gained any ſettlement ſubſequent to his derivative 
ſeulement, nor was any evidence given to identify the paupers to be 


the children of Charles and Sarah Knott, except as above. Wilſon, 


in inpport of the order of ſeſſions, contended, that the order was in- 


l01mal on the face of it; that the paupers, being nurſe children, 


oipit not to have been removed without their father and mother, 


ues the order had Rated they were * dead, otherwiſe the children #Þ 


miglit be ſcttled in a different pariich from their parents. Another 


objection was, that. the order das grounded on the examination of 


Por Ut: . I. 
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the grandmother and not on that of the father. And there was 50 
evidence produced at the ſeihons but the grandmother to identih 
thoſe children, or that the father had not gained a ſubſequent ſettle. 
ment. The other fide was ſtopped by the court, who were cleaih 
of opinion, that there was no objection to the* competency of thi 
evidence; and As to the other point, that it was incumbent on thy 
pariſh of Bradfield to have ſhewn that the father had gained a ſubſe 
quent ſettlement. - Order of ſeihons quathed, and the original c. 


der confirmed. Caſ. by Durnf. and Eaſt. 164. 


4+ 7. 7 C. Ea ſiꝛboodhay and Weſiwoodln, 


Child ema nti- U pon appeal from an order of two juſtices, for th 
pated from the removal of Robert Baker, from the pariſh of Ve. 
father.  _ woodhay to the pariſh of Ea, the ſefſign 


Rate the fact ſpecially for the opinion of the court: 
That forty years ſince, Themas baker, the father of this Robert, wa 


| ſeized in tee of a freehold eſtate in the parith of Hampſtead Marſhil, 


where he lived till the year 1697, and had this fon Robert, who wy 
at that time eight years old: That in 1697, Thomas the father and 
all his family removed to CH ly, where he rented a tenement of 200 
a year, for two years: That in 1699, he purchaſed a copyhold eſtas 
of 111. a year in the pariſh of Weſlwoodhay, Whither he removed 
with his ſon and {ervants, and ferved churchwarden and other pant 
offices, and paid taxes, and ſtaid there till the year 1916: That in 


1716, he purchaſed a cottage of 11. 128. 6d. a year in Faſ/woodhay, 


and went and lived upon it till his death: but Robert the fon Raid 
behind in Weſtwoodhay, where he married a wife, and has workel 
ever ſince on his own account, and that he is 30 years old. Upon 
the whole; the ſeſſions confirmed the order of the two juſtices for hi 
ſettlement at Ea/iwoodhay. It was moved to quaſh the order of {eh 
ſions, for that the ſettlement of Robert the ſon is either at Hamed 
Marſhal, where he was born, and where he lived till eight yeas 


old; or if it ſhould be carried io far, as that he gained a new ſettle 
ment with the father, by removing with him as part of his family 


according to the caſe of Commer and Milton, yet that can carry hin 


no farther than Y/efſwoodhay, which is the latt place to which he ac 


companied his father; but let the ſettlement be in either, it is not 


material now; the only queſtion being, whether here is any ſettle 


ment in Eaſtruoodſiay, for which there is no colour. On the other 


' hand, it was inſiſted, that let the ſon be of * what age he will, be 


{hall follow the ſettlement of the father, till he gains one by his oy. 
2cquifition; and it appearing he had never done any thing to gain? 


ſettlement by act of his own, either in Haenſiead aral, Cheveh 


or Weftwoodhay, then he muſt follow the ſettlement ot the fathers 


well in Eaſizoodhay as in any of the reſt. Pratt Ch. J. The quel: 
tion is not, where this man and his family are ſettled, but whethe! 
there appears a ſettlement of him in Za/tzwoodhay 2 If he had gow 
thither with his ſather, as part of the family; pothbly it might bait 
been a ſcttlement of him there: but by ſtaying behind, he was divid 
ec from his father, and thereſore there is no colour to make it a ſer 
tlemerit in Faſtwoodhay, I think his ſettlement is in Wen 
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which was the laſt place where he lived as part of his father's family. 
To which the reſt of the court agreed: And the order was quaſhed. 
Hr. 438. 8 | ? 
| 7 G. 2. St. Michael's Coflany in Norwich, and St. Matt hevu's 
in Ipſwich. Two juſtices made an order, to remove Edmund Willi- 
ams, Anne his wife, and Edmund Solomon, and Amy, children of 
the ſaid Edmund the father, from the parith of St. Michael in Nor- 
wick, to the pariſh of St. Matthew in Ipſwick, Upon an appeal 


Edmund Williams the grandfather was ſettled at Shi pion Mallet in 
Somerſetſhire ; and afterwards removed to Brulon in the ſaid county, 


legal ſettlement to be there; by virtue of which he continued at Bru- 


mund the ſon left his father, and came to Norruich, and there he 
married two wives; by the firſt he had Edmund the grandſon; and 


by whom he had Solomon and Amy two other children; fince whoſe 
birth, about wo years ago, Edmund Williams the grandfather gain- 
ed a new ſettlement at &. Matthew's, Ipfwich : But Edmund the ſon 
hath never lived with his father at Ipſw:ck, or any where elſe, ſince 


he lived with him at Bruton. The queſtion was, whether the per- 


ſon removed, to wit, Edmund the ſecond, his wife, and three chil- 

dren, ſhould follow the ſettlement of the grandfather at Jyſcwich; or 
whether they ſhould not be looked upon as ſeparated from the grand- 
father's family, eſpecially after ſo long an interval of time? Mr. J. 
Reynolds; J do. not ſee how the father can gain a ſettlement for the 


ſon ſo many years * after the ſon has leſt him. Lord Ch. J. Ray- * 


mond; I think it is odd, that an old man of ſixty, who. has left his 
father for 40 years, ſhall follow the ſettlement of bis father, as oft 


— 


as his father removes. In the caſe of young children it is otherwiſe; 


for they cannot be ſevered from their parents, becauſe of nurture. 


And by the whole court: The treaſon why we enquire into the ages 


of children is, becauſe if they are grown up; and above ſeven years, 
old, they may gain a ſettlement by their own act; but it is almoſt a 
contradiction in terms to ſay, that a man who has left his father 40 


years, ſhall follow the ſettlement of his father. 2 Sell. C. 129. 


Str. 831. . 3 | 3 
H. 21 G. 2. Bugden and Ampthill. John Green, father of Tho- 
mas Green the pauper, came by certificate from Roy/lon to Ampt fill. 


ten years after his wife died. Then he married Anne his now wife; 


from this order, the ſeſſions ſtated the matter ſpecially, viz. That 


and had a writing given him from Shipton Mallet, acknowledging his 


ton for 20 years, where Edmund the fon was born; and that he con- 
tinued there with his father till he was nineteen years of age, and 
was bred up to his father's buſineſs of a woolcomber. Then A- 


P 391. 


They remained together at An:pthll under the certificate, till Thomas 
the pauper came of age. Then Thomas the pauper, being upwards - 


of 21 years of age, married in Ampthill, and left his father, and 


lived there with his wife and children dittin& from his father, till 


removed by the preſent order. Three years after the marriage of 


Thomas, Fohn the father removed from Ampthill to Bugden, and 
there gained a ſettlement : But Thomas the pauper never lived there. 
i! was argued that here was a good ſettlement of the pauper at Bug- 
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P O O R. (settlement with the parents.) 


den, for that the laſt ſettlement of the father would be the legal fte. 
tlement of the fon, unleſs the fon had gained a new ſettlement of hi; 
own. On the other hand, it was inhſted, that as the fon did ny 
live with his father at Bugden, he could not gain any ſettlement 
there, being no part of his family; and the rather, becauſe he lad 
an independent and diſtinct family of his own at another place. 
And of that opinion was the court; who held, that the pauper ecaſed 
to be part of his father's family, upon his marrying and living ſea, 
rate and diſtinct from his father. Burrow's Setil. Caf. 270. 
I. 9 G. 3. Walpole St. Peter's and Wiſheck St. T'cter's. Thy 
pauper, being ſettled at Outwell as part of his father's family, liſte 
himſelf for a ſoldier, and continued in the ſervice four years. Ate 
his diſcharge, he came home to his father, who had remove: {ram 
Outwell, and then lived at Walpale, and rented and occu pied a fam 
there of about 50 l. a year, and continued with his father there abou 
12 or 14 weeks; and afterwards worked at different places as a la- 
bourer, till he was removed by order of two juſtices from r i ty 
Walpole aforeſaid. The ſeſſions, upon appeal, confirm the order, 
It was moved to quaſh both theſe orders, for that the pauper's legal 
. fettlement * was at Cutwel!; which was the place of his tather's fer 
tlement at the time of the pauper's leaving his father's family, and 
conſequently the pauper's own derivative ſettlement. "The ſon, by 
lifting himſelf for a foldier, and continuing four years in the fervice, 
became emancipated from his father's family; and not having gained 
any ſubſequent ſettlement for himſelf, muſt reſort to his old ghoriva; 
tive ſettlement at Outwell; and could not, after ſuch an emaacipa- 
tion from his father's family, gain a ſettlement at J/alpole S:. Peter's 
where his father had newly and ſubſequently gaincd a ſettlemem,, 
but had none there when the Jon left him and ceaſed to be part of 
his family. And a rule was made to ſhew cauſe. Which rule, upon 
affidavit of ſervice, was made abſolute, without defence. And 
both the orders were quaſned. Fur. ett}. Caf. 638. Black. 
H. 15 G. 3. Halifax and Warley. Caſe ſpecially ſlated. Jof 
Brugg, the father of the pauper, went with a certificate from Skrr- 
coat to Halifax, where the pauper was born. And when he (the 
Pauper) was about filtcen years of age, he bound himſelf an appren- 
tice by indenture to William Smith of Halifax ſtuſt weaver, for the 
term of four years, and ſerved his matter there {or that time. Ajter 
he was out of his apprenticethip, and when he was about 19 years 01 
age, his father took a farm of. 121. a year in Warley, and went an! 
zeided there ſeveral years: That his ſon, the pauper, always afte 
the father went to Harley, worked about the country as a ſtuil wer- 
yer, but came to his father at Farley when he pleaſed, and kept hs 
holiday cloaths there, and conſidered his father's houſe as his own 
home: That when he came to his father houſe, he paid for what 
he had, and was his cwn maſter, to go and work for himſelf whene— 
ver he pleaſed. ' Lord Mansfield was not in court. The other three 
| Judges thought that the ſon could not be conſidered as emancipated, 
or independent of, or ſeparated from his father. He went to by 
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houſe when he pleaſed, and had his cloaths there. Mr. juſtiee 
Aion ſaid, that where a ſon is become independent of his father's 
family, or emancipated from it, he would not acquire a ſettlement 
where his father goes to reſide: But if he remains part of his 
father's family, he will acquire a derivative ſettlement where 
his father goes and ſettles. The diſtinction was well laid 
down, be ſaid, in the Bugden caſe; and he obſerved, that in the 
caſe of Walpole St. Peter's, the ſon had been four years a ſoldier, 
aud was emancipated from his father's family, and had ceaſed to be 
part of it. Bur. Set. Caf. 806, 5 . 
5. H. 10 G. St. Giless and Everſly Black. „ 
water. Though the place of the birth of a child, Father dead. 
where the father hath no ſettlement, 1s the place of kT + 
| the ſettlement of the child ; yet where the father hath gained a ſet- 
tlement, his children, though born in another pariſh, ſhall be look- 
ed on as ſettled at the place of their father's laſt legal ſettlement, 
and ſhall be removed thither, as well after the death of their father, 
if occaſion requires, as in his lifetime, ſuppoſing” they have gained 
no ſettlement of their own. L. Raym. 1332. Str. 580. Sth 
T. 8 W. K. and Luckington. Howel and his wife were ſettled at 
Tuckington, and came to St. Auſtin's, and there a child was born. 
The father dies in the king's ſervice. The queſtion was, who ſhall 
keep the child? It was objected, that it was ſettled where born; for 
that they could not ſend it to the father, when he was dead. But 
by Holt Ch, J. The death of the father doth not alter the child's 
ſettlement. Comb. 380. 1 i TS. e 
So if the father dies before the child is born; yet the child ſhall 
be ſettled where the father was ſettled before his death. M. 5 An. 
2. and Clifton. 19 Viner. 382. 90 | Top TT 5 
6. M. 1G. St. George's and St. Katharine's. 15 
A man ſettled in St. Katharine s, married, and had Father dead and 
ix children born there, and died. After his death, the mother a 
the widow goes into the pariſh of St. George, with widow: 
ner ſix children, and rents a houſe of 121. a year, SOL 
and lives in it with her children four months. The ſingle queſtion 
was, Whether the children ſhould be ſettled where their father was 
laſt ſettled, or have a ſettlement with the mother in the pariſh of St. 
George? And the whole court were of opinion, that the fix children 
were lettled in the pariſh of St. George, where the mother's laſt ſettle- 
ment was. And by Parker Chief Juſtice, There is no diſtinétion be- 
tween the ſettlement of children with the father or mother; for they 
are as much her's as the father's, and nature obliges her, as much 
as the father, to provide for them; ſo does the law; and every ar- 
gument that holds for their ſettlement with the father, holds as to 
their ſettlement with the mother. The reaſon why children ſhall 
not gain a ſettlement where the widow gains a ſettlement only by in- 
termarriage, is, becauſe it is then not her family, but her hutband's; 
and the cannot give the children any ſuftenance withaut the hut- 
band's leave. But in this caſe, ſince ſhe is equally puniſhable with 
her huſband for deſerting her children, and therefore could not leave 
18% Deng her, they muſt gain à fettlement with her. Foley. 254. 
184%. C. 59. | 55 | | 5 
H. 13 C. 
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at Moodend, and died, leaving a widow and one daughter aged 1 
Fears. The widow removed to Paulſpury, into a meſſuage and tene. 
ment of her own for life, and took her daughter with ker, and the 
daughter lived with her there two years. And the queſtion was 
Whether the daughter gained a ſettlement at Paul/pury 2 And it was 
adjudged that ſhe did ; becauſe the mother being a widow, having 
gained a new ſettlement after her huſband's death, the daughter 


gained a ſettlement alſo as part of her family. And there is no dil. 
terence between a father's gaining a ſettlement, and a mother's, in 


ſuch cafe as this; for the mother is obliged to provide for her childrey 
after her huſband's death, as the father was when living; and ſhe 
could not leave this daughter behind her, neither could ſhe be re. 
moved from her. L. Raym. 1473. Fol. 256. Str. 746. | 
J. 889 G. 2. Barton Turfe and Happiſburgh. Thomas May 
hired a farm of the yearly value of tool. in Barton Turfe, which he 


occupied for about three years, and died there. After his death his 


widow removed from Barton Turfe to e and dwelt in a 
houſe and occupied lands there, of the yearly value of 41. which 
were given to her by the will of her father. And Deborah her daugh- 
ter, being then of the age of 13 years, went and lived with her mo- 
ther as part of her family, for about a year and a half. By the 


court: The daughter gained a new ſettlement in Happiſburghi, by 


living with her mother there, as part of her family, upon the mo- 
ther's own eftate. For a child may gain a ſetclement under its mo- 


ther after the father's death, equally as under its father whilſt alive, 
The mother's ſettlement has the ſame effect upon the child as the 


father's had. Burrow's Seitl. Caſes. 49. 

And the like was held by the court in the caſe of Oulton and 

Wells, M. 9g G. 2. Id. 64. 1 
5. M. 1a N,. Vungford and Brandon. Three 


Father dead and poor men of Wang ford came into the pariſh df 


the mother mar- Brandon, and there married three poor widows ot 
ed agai u. Brandon, who received reliet from the ſaid parith; 
2 9 5 each of which widows had children by their former 
huſbands, ſome under ſeven, Tome above ſeven years of age. lt 


was holden, that the children did not gain a ſettlement in Wang ford. 


nor were removeable thither, to charge that pariſh. As to the nurſe 


children, they indeed might be ſent thither for nurture only: Yc 


{till the parith of Bran muſt relieve them there, and not the pa- 
riſh of VMangford. But the children above the age of ſeven yea!s 
ought not to begemoved at all; being“ ſettled inhabitants in the pa- 


* 1iſh of Brandon. And the removal of the mother {hall have no in- 


Auence on the ſettlement of their children. Carth. 449. 2 Salk. 432: 

Burrou's Settl. Caf. 3. x TT 
In the aforeſaid caſe of Comner and Milton, J. 2 An. It was ſaid, 
that if after death of the father, the mother marries again, to a hub 
band who is ſettled in another pariſh; her children, ſuch of them 4 
are above ſeven years old, ſhall not be removed; thoſe under ſhall 
be removed, but that only for nurture, for they ſhall be kept at the 
charge of the other pariſh, where their father whilſt living wo. 11 
| | ec, 


p O O R. (Settlement with the parents) 


ned; and to that pariſh they may be ſent after ſeven years old, as to 
the place of their lawful ſettlement ; for this accidental ſettlement of 
their mother, which was only by the marriage with a ſecond huſ- 
band, and as ſhe is now become one perſon with him, ſhall not gain 

a ſetfement for het children. „ 

And in the caſe of Moodend and Paulſpurq aforeſaid, H. 13 G. It 
was ſaid, that if after the huſband's death the wife ſhall marry again, 
to à man ſettled in another pariſh; her children by ber former huſ- 
band muſt go with her for nurture, yet they are no part of her ſecond. 
huſband's family, and therefore gain no ſettlement thereby in the 
pariſh where the. father in law is ſettled. L. Raym. 1473. 

T. 6 7G. 2. St. Giles's in the Fields and St. Clement s. Jacob 
Maile, the pauper, was an infant of nine years of age. His father's 
ſettlement was not known: His mother's ſettlement before their mar- 
riage was known: His father died: His mother married a ſecond 
 hutband, who had a ſettlement; and ſhe, conſequently, gained a 
new ſettlement by this ſecond marriage. By the court: Jacob 
Maile's ſettlement is where his mother was. laſt. ſettled before her 
marriage with Jacob's father; the new gained ſettlement of his mo- 
ther not being gained in her own right, but only in right ofther ſe- 
coud huſband. And 1n this caſe the court agreed, that where chil- 
dren are ſent with their mother for nurture, they are to be- ſupported 
at the expence of the parith where their legal ſettlement is. Bur- 
row's Settl. Ca ſes. 2. e e a 

8. E. 8 G. 2. K. and St. Mary Berthamſfead. Ks _—_ 
The father ran away, and the mother went and re- Father run 
ſided on an eſtate deviſed to her: One queſtion was, away, whether 
whether the children could gain a ſettlement, by re- the child can 
fing with the mother on ſuch eſtate, where the gain @ ſettle- 
father had never lived? And it was held by Lord ment with the - 
Hardwicke Ch. J. That as it did not appear that mother, 
the father was dead, the court muſt ſuppoſe him 5 
% be living; and in ſuch caſe, the children could gain no * ſettle- * p 276. 
ment but what was derived from their father: But the matter was N 
altewar ds rel erred to the judges of athze. 2 Seff. C. 182. | 

9. H. 12 C. Neſi ram and Chiding ſioue. An Father having bay 
Engliſhinan, whoſe ſettlement was not known, mar- no ſettlement, 
ried, had a child, and ran away: The child was where the child 
then nine years of age. By the court, the mother hall be ſettled 
and children ought to be ſettled, where the mother with the mo- 
was ſettled before marriage. Foley. 252. tler. 


M. 3G. 2. St. Giles's and St. Margaret's. Sarah Etherington, 
with Dorothy her daughter aged five years, was removed from S:. 
Margaret's to St. Giles as being the place of Sarak's laſt legal ſettle- 
ment before her marriage, the having married an 1r:/lman who had 
no ſettlement : And it was adjudged, that Dorothy her dapghter ſhall 
be ſettled with her mother in the pariſh of St. Giless, where her 
laid mother's ſettlement was before marriage. Fol. 251. — i 

7. 9 G. K. and St. Paul's Shadwell. Reſolved by Eyre and For- 
teſcue, that where the fathér being a foreigner had no ſettlement, 

| RO | the 
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the children ſhould have the benefit of their mother's ſettlement; gr 
that her right ſhould deſcend to them, and they ſhould not be fen 
to the place of their birth. 2 Se. C. 113. 

H. 10 G. St. Giles's and Ewerſly Blackwater. It was held by th, 
court, that where the father's ſettlement cannot be found, yet if 
the mother's can, the child ſhall have the benefit of that. 2 $f, 
C. 112. 35 1 5 
F. 28 G. 2. St. Botholph's without Biſhopſgate, and St. John 
Wapping. A child of an Iriſni man having no ſettlement in England, 
and ſuppoſed to be on board a man of war in the Hef} Indies, end uf 
his wiſe being an Engliſinvoman, was adjudged to go with the mo- 
ther to the mother's tettlement which ſhe had before marriage. 
Burrows Settl. Caf. 367. 5 1 

M. 33 G. 2. St. Maithew's Bethnal Green, and St. Kathe) ines, 

A man, whoſe ſettlement was not known, married a woman who 
was ſettled in the precinct of St. Katherine. They had a fon bor in 
Bethnal Green. Which ſon married a woman ſettled in the parith of 

St. Leonard Shoreditch; and had ſeveral children by her. It was ar- 

gued that thele children ought to follow the acquired ſettlement of 
their mother; and not their father's, which was only a derivative 
one from their grandmother, who had married a Frenchman that 
had no ſettlement. But not allowed by the court; who ſaid, that 
there is no difference between an acquired and a derivative ſetile- 
ment. And the rule laid down was this; That the child's ſettlement 
follows that of its father, if the father's can be found; and that no 


*P 377. recourſe ſhall be ® had to the mother's ſettlement, till that of the fa- 


ther can be traced no further. And theſe children were adjudped to 
be ſettled at St. Katherine s. Burrow's Sett. Caf. 48 2. 
. 10. A travelling woman, having a ſmall fuck- 
Father and mo- ing child upon her, was apprehended for felony, 
ter both dead, and ſent to the gaol, and was hanged: This child 
and the child's is to be ſent to the place of its birth, if it can be 
ſettlement not known; otherwiſe it muſt be ſent to the town 
known. © where the mother was apprehended, becauſe that 
town ought not to have ſent the child to gaol, being 
no malefattor. Read. Poor. Dalt. 168. 

And where a child is firſt known to be, that pariſh muſt provide 
for it, till they find another: By Holt Ch. J. Comb. 364. 372. 


v. Of ſettlement by apprenticeſhip. IN 


The ſtatutes relating to the ſettlement of apprentices, are theſe 
following; which Iwill, firſt exhibit together at one view, and then 
ſet forth the judgment of the court of. king's bench upon the ſeveral 
parts thereof. | | 5 e 
| By the 13& 14.C. 2. . 12. On complaint bj 


Statutes con- the churchwardens.or overſcers of the poor, with!" 
eerning the ſet- 40 days after any perſou ſhall come ta ſettle in ani 
te ment if ap> fariſh, on any tenement under 101. a year ; two jul- 
PD! CRRCES. faves ( =) may» remove him to the place where 2 
| 2 ET HIPs 4 lafe logal'y fetticd, etther.a5:4 native, houſhotaer, 
12 | ſojourn? 
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pour ner, apprentice, or ſervant, for the ec of 40 days at the leaf. 
By the 1 J. 2. c. 17. The ſaid 40 days ſhall be reckoned, not from 
the time of hts coming to inhabit, but from the time of his delivering 
vice in witing.. And by the g W.c. 11. Not from the ti me of de- 
lizering ſuch notice, but from the time of the publication of ſuch no- 
, ae Eo ewes e 
But by the ſaid act of the 45, 5 17 any perſon ſhall be bound an 
opprent ice by indenture, and tnhabi! in any town or pariſh, ſuck bind- 
io and inhavitation /hall be adjudged a good ſettlement, though no ſuck 
yotice in writing be deli ve red and publiſhed. Eo cr os The 
By the 12 An. „. I. c. 18. If any perſon, after June 24, 131 
Mall bc an app! entice bound by indenture to any perſon re/iding unden à 
crlificate, in any pariſh, townſhip, or place ;. and not afterwards 
thing g a legal fetilement in ſuch pariſh, townſhip, or place; 
uch apprentice, by virtue of ſuch apprenticeſhip, indenture, or bind- 
Ing, of not gen any ſettlement in futh pariſh, townſhip, or place; 
but every ſuch apprentice hall have his ſeltlement in ſuch pariſh, 
town/h1p, or Place, as if he had not been bound dpprentice, 1. % 
And by theg @ 10 V. c. 11. No perſon who ſhall come into any 
pm iſſt by a certificate, ſhalFbe adjudged by any at * whatſoruer to gain *P 378. 
2 (ettlement in ſuch pariſh, unleſs he [hall bona ſide take a tenement. . 
of 10 l. a year, or execute an annual N ce in ſuen pariſh. (And con- 
ſequently not by apprenticeſhip .) 
And by the 8 An. c. 9. and g An. c. 21. The maſter ſhall pay duty 
of 6d. a pound, for 50 l. or under, and of 12 d. a pound for every 
pound above, of money, or of things not money according to their na-_ 
lie, given with apprentices, and proportionably for greater or le cr 
ſuns: Except mon ꝙ given with pariſh apprentices, or out of pu lic a 
Charities. The ſum given, to be written in the indenture in words at 
engt. Aud beſides the flamps before reſuiſite, the indentures-to be 
moreover ſiam ped, with another flamp, denoting the 6d. or 12 d. 4 
pound reipeRively. And if the ſums are not truly inſerted, or duties 
nut paid or tendered, or indentures not ſtamped or tendered to be lamp 
ed witkin the time limited: Such indentures ſhiall be void, and not 
availaile in any court or place, or to any purpoſe whatſoever. - | 
and by the 31 C. 2. C. 11. No perfon who ſhall have been bound 
an apprentice, ly any deed, wriling or contract, not indented, being 
firfi legally fam ed, hull be liable to be removed from the place where 
ke was jo loud and rejident 40-days, by any order of removal, or order 2 
of ſeſſions, ty reafon only of ſuch writing not being indented. _ : 
1. 'Tacttatute of the 13 14 C. 2. gives po-wer 
to remove per ſops within the ſpace of 48 days after General en poſi- 
the” come to reſide, but no power to remove them tion of the ftu- 
alter the faid 40 days; and coniequentiy where the tutes. 
overicers have neglected to remove them for 0 
days, they become afterwaids unremoveal le, The ſtatutes of F. 2. 
and V. Z. do reſtrain uch 40 days relidence to be after notice in 
v.iting; but the latter clauſe of the ſtatute of W. takes off that re- 
ſ:ioa with regard to apprentices; and the reaſon thereof is, be- 
chuſe ſuch notice w ould be to no purpoſe, for that the juſtices cannot 
od the comnlaint of the gverſeers remove the apprentice from his 
Vor...; mamaſter, 
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; maſter, that is to ſay, they cannot upon complaint of the overſeen 
make void the indenture between the maſter and his apprentice, by 
which the apprentice is bound to live with his maſter, and the mai. 
ter is bound to keep him; for this can only be done upon the con- 
plaint of the mafter or apprentice: and continuing 40 days unre- 
moveable without notice, is the ſame thing as continuing 40 day 
removeable, but not removed, after notice; and conſequently thy 
party hath gained a ſettlement. And it is poflible that the appren- 
tice may gain as many ſettlements as there are ſpaces of 40 daysin 

the term of his apprenticeſhip; and where he ferves the laſt 40 day, 

*P 379. there * is his laſt ſettlement: Conſequently, he may gain a ſettle. 
ment long before his maſter ſhall gain one; as where his maſter's (et. 
tlement ſhall ariſe from executing an annual office: Or, he may gain 

a ſettlement, whilſt his maſter ſhall gain none, as when he reſides 
upon a tenement under rol. a year: And of conſequence, the maſter 
may be removed, when the apprentice cannot be removed; andin 
ſuch caſe the maſter ſhall be neceſſitated to apply to the juſtices, 1 
compel the apprentice to go along with him. = 

F 2. E. 21 G. 2. Stratton and Llewannick. Two 

Binding to be juſtices make an order to remove Stephen Pethich 
in writing. © from IJTleuannick to tration. And upon appeal, 

| the ſeffions confirm that order. The cafe was; Ke 

phen Pethick the pauper, at his age of 14 years, was by his mother 
(being then a widow) placed as an apprentice with his brother in lay 
Fohn Petherick, by trade a cordwainer, in the pariſh of Stratton 
tor ſix years, to learn the ſaid trade: But at the time of placing hin 
as aforeſaid, no indenture of apprenticeſhip was executed. His mo- 
ther agreed to pay to his maſter 41. in hand, and 41. at the end af 
three years, and his maſter was to find him meat, drink, wathing 
and lodging during the faid ſix years, and his mother was to find him 

_cloaths during the faid term. All which was performed accord 
ingly. And the faid Stephen Pethick believes, that in or about the 
laſt year of the ſaid term, one part of an indenture was prepared, in 
older to bind him an apprentice to the faid John Petherick, purſuant 
to the faid contract or agreement: But he doth not remember that 
he executed the faid part, or that it was executed by his motherand 
the ſaid: John Petherich, or either of them, nor what is become 
the ſaid one part.——lt was moved to quaſh theſe orders, for that 
all this doth not amount to ſuch a binding as will gain a ſettlement, 
there being no indenture duly executed. The court ſeemed to think 
this exception too ſtrong to be anſwered; and made a rule to ſhev 
cauſe why the orders ſhould not be quaſhed: Which rule wi 
atterwards made abſolute, without defence. Burrow's Sell. Cal. 
272. i; 5 

II. 22 G. 2. Marinan and Tulmouth. It was moved to quaſh it 

order of two juſtices, and an order of ſeſſions confirming the ſame 

for removing Jane Luckey from Falmouth to Mawnan, upon the tout 
dation of her having ſerved an apprenticeſhip there. The object 
was, tliat it was only by a parol binding; whereas the act requite 
that it be by indenture. On a rule to ſhew cauſe, the counſel oy 
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other ſide acknowledged that it could not be ſupported: Bur. Setil. 
* 1510 C. 3. Whapload and Fleet. Two juſtices 3 

removed Ann Burkett from the pariſh of Fhapload, Not neceſſa 

to the pariſh of Fleet; the ſeſſions on appeal con- that the maſter 
firmed the order, and ſtated the following cale: ſhould ſign a 
That Aun Byrkett the pauper was, when an infant, counter-part of 
bound an apprentice by the overſeers of Hhapload the indentures. 
xforeſaid;t6: Thomas Pegrs of the ſame place, till! 
ſhe ſhould attain her age of twenty-one. years, or marriage; that the 
original indenture was properly executed by all the Eh vicers, 
and allowed by two juſtices; the counter part was alſo allowed by 
the ſame juſtices, but neither the ſaid indentures nor counter part, 


*P 280! 


was executed by Pears the maſter. That the maſter neverthelels ac- 


cepted the ſaid indenture, and the pauper, whom he conſidered as 
his apprentice till the apprenticeſhip expired. That the pauper 
lived with her maſter, ag his appentice, for five years, when, with 


the expreſs conſent of her maſter ſhe let herſelf to live with William 
Cockayne in the pariſh of Fleet aforeſaid, and did live there a 558 9 


under that hiring: That ſhe afterwards hired herſelf, with the ſame 


conſent, to one Belton in the pariſh of $u{ton, and lived there about 


half a yegr; ſhe then returned to live with her maſter Pears as his 


apprentice, and continued with him ſix weeks, when, with his con- 


ſent, ſhe hired herſelf at different times to {everal other places, in 
different pariſhes, but did not live in any of them for a year; and 
always received the wages from her different maſters, and no ways 
accounted for the ſame to the ſaid Pears; that at the time, and for 4 
months before ſhe attained her age of 21 years, ſhe had lived, with 
her maſter's conſent, with one Briggs of the pariſh of Zhoryey, where 
being with child, ſhe ſoon after left her place, and went to Whaploaq 


aforeſaid, who removed her to Fleet aforeſaid. Man field, in 


ſupport of theſe orders, contended, that by 8 & g W. c. 30. ſ. 5. the 


maſter is required to execute a counter part of the indentures, ang 


that this requiſition not being complied with, the girl obtained no 
ſettlement by the apprenticeſhip.— By Lord Mansfield. and the 
court: There is no doubt; the binding was authorized by. 43 Elzz.. 


b. 2. f. 5. long before the a& requiring a counter part: But, though' 
the binding was valid if the apprentice was received, it was doubrful, 
until that ſtatute was made, whether the perſons to whom ſuch poor 


children were to be bound, were- compellable to receive them; that 
ſtatute was therefore made, and it-{ubjefts the maſter, upon his re- 
fuſal to. receive the apprentice, to a penalty; but in no other reſpect 
confirms the power of binding, which was already fully eſtabliſhed, 
Both orders 2 Cal. Caſ. 31. . e 


s * 4 


* 3- By the ſeveral ſtamp as, the indenture ies 

tobe written on parchment or paper ſtamped with To be ſtamped. 
2 6s. ſtamp; except indentures of pariſh appren- 3 
tices, which are. to be on a ſixpenny ſtamp. And there are to be ad- 
ditional ſtam ps (as aforeſaid) in proportion to the value of money or 
other things given with the apprentice; except money given with pa- 
mh apprentices or out of 7 charities. | 85 bak K 


* 
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. p 11 E78 G. 2. TLlanvuir Dyffryn Clwyd and Tlanlidan. Ph 


Edwards, an infant, was by his father bound apprentice by indeg. 
ture, but the indenture was not ftamped. And it was ruled, th 
the indenture, not being on ſtamped parchment or paper, could ng 
be given in evidence at all, being abfolutcly void to all intents and 
purpoſes. Burrow's Settl. Caf. 2.36. 
ANI. 16G. 2, Holbeck and Gilderfon. Peter Orange the paupet 
as bound a pariſh apprentice by indenture ; but the indenture beg 
roduced, it appeared nor to be ſtamped. It was objected, that ty 
the 5 V. c. 21. which lays a duty of 6d. upon the indenture of x 
pariſh apprentice, it is enacted, that ſuch indenture {ſhall not hs 
iven in evidence, nor be available in any caurt, till the duty an 
alſo a penalty of 51. be paid, and the parchment qr paper ſtam pes. 
And by the court, This indenture was neceltary evidence to make on 
the proof of a binding by indenture; for that binding could be ny 
otherwiſe proved but by tie indenture; and the indenture bemę ug 
ſtamped could not be admitted as evidence, and the juſtices oupht 19 
have paid no regard to it. £Zurrow's Settl. Caf. 198. 

H. 4 G. 2. Cuerden and Leyland. On a ſpecial order of ſelh 
it was ſtated, that the panper was bound apprentice by indenture, 
and the maſter had 208. paid him; that he terved three years; bit 
that the matter never paid the duty of 6d. in the pound according ty 

the 8 An. c. 9. J. 39. which ſays, that if the duty be not paid, the in: 
denture {hall be void to all intents and purpoſes whatſoever. Tl 
caſe was referred to Forteſcue J. who went the circuit: And he licld 
it a ſettlement, becauſe the maſter had fix months to pay the duty in; 
ſo that during thote ſix months a ſettlement was gained; and it 
ſhould not be in the power of the maſter to defeat it by matter ex pi 
Facto. And purtuant to this opinion, the ſeſſions held 1t a fetrle- 
ment. But upon debate in the king's bench, the order was qua{h- 
ed; for they faid, it was making the indenture goa to gne purpole, 
when the act of pgriitament had made it void to all intents aud pur 
poſes whatfoever. And though it was a hard caſe, they could nt 
break through the poſitive words of the att. Str. 903. 2 81 
* Þ 332. But upon payment of the duty and penalty, and a receipt ther! 
x" the itamp-office produced in evidence, the Writing is made 
zood. a 8 Mod. 365. 5 | | 1 5 5 5 = | ü 
E. 13 G. 2. North Cwram and Ovenden. The mother of H. 
znuel Spencer the pauper propoſed to put him an appientice to 
maſter at North Owram, who refuſed to take him becaute he wanted 
clothes; but propoſed to take him if they woulct clöthe hin., or gie 
him money to clgthe him with. The grandfather of the boy said he 
would do fo. And it was thereppon agreed, that the grandiatet 
Thould pay 308. ty the maſter to clothe the boy withal, and that tw 
maſter mould take him as an apprentice, And in purſuance of tha 
agreement, the maſter did lay out 308. in cloathing ſor the hoh. 
And afterwards an indenture was drawn and executed by the maſter 
and the ſaid Samuel Spencer the apprentice: And the 308. agreed! 
be given and laid out as aforeſaid was paid by the grandfatiier to tle 
laid maſter. And in conſequence thereof, the aid apprentice ſeryed 


L 
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his ſaid maſter under ſuch indenture and agreement for ſix years in 
North Owran. And in the ſaid indenture a covenant was made and 
mentioned, for the ſaid maſter to find clothes for the ſaid apprentice 
daring all the faid term. But in the indenture no mention was. made 
of the ſaid ſum of 308. ſo agreed to be given as aforeſaid, neither 
was any duty paid for the ſame, nor was the ſaid indentare ſtamped 
with the additional ftamp required by the 8 An. c. . to denote ſuch 
ſum given with the apprentice. It was urged, that the apprentice 
bereby gained no ſettlement; both becauſe the ſum given with him 
was not inſerted in theandenture in words at length, and alſo becauſe 
the indenture was not ſtamped with the ſaid additional ſtamp. By 
the court: The not inſerting in words at length the full ſum received 
or contracted for, ſubjects the maſter to a forfeiture, but doth not 
make the indenture void, And upon the ſtate of the cafe, the ma 
ter is to be looked upon in na other condition than if he had been A 
ſtranger employed as an agent by the grandfather to clathe the boy.: 
And the grandiather was obliged to repay him, and did repay him. 
This clotting was before the binding: So that it amounts to no more 
than putting a boy apprentice ready cloathed. It is not a premium 
received by the maſter. The ſtatute means money given for the be- 
nefit of the maſter. But he has no benefit from this 308, He was 
not obliged to clothe the boy before he was his apprentice: and this 
agreement was executed before the-indenture was ſealed, And it 
was adjudged that the“ apprentice gained a ſettlement under the & P 383. 
{aid indenture. Burrew's Setil. Caf. 145. 5 9 
ZE. 19 G. 2. Baxter and Fazrlam. The ſingle queſtion upon a 
demurrer was, whether an indenture of an apprenticethip, where 6d. 
is mentioned to be the ſum given with the apprentice, be or be nat 
roid for want oi the duty being paid for the ſum ſo given. By the 
court: No duty was ever intended to be paid for fo inſignificant a 
ſum, there being no coin in England ſmall enough to pay it. And 
by che act no ſtamp is required for leſs than 208. 1 Wilſon. 
129. 5 5 F 1 
H. 28 G. 2. Tarmouth and St. Margaret's in Norwich. The 
pauper William Fackſon was bound and ſerved a ſeven years appren- 
NP in St. Julians, Norwich. But it appeared that the appren- 
ticeſhip was in conſideration of 6d. given td the maſter with the ſaid 
_ ayprentice, and no duty was proved to be paid for the ſame. It was 
objecied,. that this indenture was void to all intents and purpoſes. 
But on ſhewing cauſe, the pcint was given up, on the authority of 
Baater and Farrlam. Burrow's Settl: Caſ. 3%½0ũ + 
H. 7 G. 3. St. Matthew's Bethnal Green, and St. Botolph's 
Alagate. The ſum of 5 l. was inſerted in the indenture as given with 
the apprentice, and was paid to the maſter accordingly, and the in- 
centure had no ſtamp denoting the duty of 6d. in the pound being 
paid by the maſter for the ſaid ſum. - This ſum was paid out of a 
voluntary annual ſubſcription for putting out children apprentices 
brought up at the charity 1chool of the pariſh of St. John Wapping ; 
and truſtees are appointed annually for managing the ſaid charity, 
and a treaſurer. It was objected, that this being a private and not a 
permanent charity, and conſequently not within the exception of wy 
EK) 
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act of parliament as to public charities, the indenture therefore not 
. | : | : 2 
being ſtamped, was void. But by lord Mansfield and the court: I; 
is a public charity, and a very laudable one. It is not neceſſary tha; 
it ſhould be a permanent charity. The reaſon of the diſtindtion be- 
tween 2 public and a private charity is obvious: a private charit 
might be calculated to evade the act, but a public one cannot be ſup. 


poſed to have been ſo. Burrow's Set]. Caf. 574. 


4. T. 5&6 G. 2. K. and Mellingham, \ 
Fhether it need perſon was bound by indenture, though not actually 
to be indented. indented; and the ſeſſions adjudged the ſettlement 

 ___ bn! the foot of that binding. Exception was taken, 


* that this was a binding without indenture, and not good; and alſo 


* 384. 


whatever the writing was, the pauper was no party. to it, nor could 
be concluded by it: And à deed poil will not bind an infant, * nor 
a poor perſon put out by the overſeers, without his own contraCting; 
for the ſtatutes which make ſuch covenant binding upon them, d 
Tequire that the binding be by indenture. And by the court, The 
exception mult be allowed, and the order quaſhed, 1 S/. Cal, 


And this conſideration was the cauſe of making the ſtatute of the 


31 C. 2. c. 11. above mentioned, which enacts, That no perſon 


bound by writing 


t indented, being legally ſtamped, ſhall be liable 


to be removed for that defect only. 


In faut binding Reading. 


3. . ; G. 2. Newbery and St. Marys in 
fa: 9 poor boy, of 14 years of age, bound 
Aimſelf. mimſelt apprentice for 7 years to a weaver. It was 


argued that this was not a binding according to the 


ſtatute, and therefore did not gain 2 ſettlement ; and that the inden- 


tuxe was void, becauſe an infant could not bind himſelf. But by the 
court, It did gain him a ſettlement; for an infant may make an in- 


denture for his own benefit. Foley. 154. Andr. 37. Y 


6. M. 10 G. 2. F. Nie iolnt and St. Peter: 


Binding for both in Ipſwich. There was an indenture of ap- 
leſs term than prenticeſhip for ſour years; which the apprentice 
Gears. _ ſerved accordingly: Whereas the ſtatute of the 5 


Eliz. requires that it ſhall not be for leſs than 
years. And the queſtion was, whether this ſhould gain a ſettle- 
ment? It was urged, that it could not; for that the ſaid ſtatute of 
the 5 Eliz. enacts, that all indentures otherwiſe than by that ſtatute 


| ſhall be clearly void in the law to all intents and purpoſes; and its 


appointed by the ſame ſtatute, that perſons dwelling in cities aud 


towns corporate ſhall take apprentices for 7 years at the leaſt, where- 
as this maſter, dwelling in a town corporate, hath taken this ap: 
prentice only for 4 years. But by lord Hardwicke Ch. J. and the 


court: The indenture is not void, but only voidable, at the election 


of the parties themſelres, if they think fit to take advantage of iti 
and not by a third perfon. It can only be avoided by the maſter or 
ſervant, who were the parties toit; but nat by the pariſh, who bave 
had the benefit of the ſervice of this apprentice, And the difference 
between this and the caſe of Cuerden and Leyland, is, that the att 
about the ſtamps not only lays, that the indentures not ſtamped ſhal 


— — 
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de void, but goes on and adds theſe words, and not available in ewy © © * 
court or place, or to any purpoſe whatſoever, and that no indenture 
required by that act to be ſtamped, ſhall be given or admitted in evi- 
gence, unleſs the party fiſt make oath, that the ſum really given 
with the apprentice, or contracted for, was truly inſerted. And yet 
the order made in that caſe, was grounded upon the indenture, 
which was not ſtamped, nor * was the duty paid. Therefore the * P 385. 
juſtices admitted a matter in evidence which they ought not to have 
done. And it hath been holden, that if the juſtices admit evidence 
which they ought not to admit, it is a ſufficient reaſon for quathing 
their orders. Burrow's Set. Caf. 91. „ 3 
T. 19 C. 2. St. Petrox and Stoke Fleming. 3 
Anne Giles, the pauper, was bound a pariſh ap- Binding for 
prentice in St. Pctrox, until her age of 21, without further term 
the alternative or till time of marriage, as the ſtatute than the law 
requires. It was urged,, that by this binding and requires. 
ſervice ſhe gains no ſettlement, the binding being Re 
contrary to the ſtatute, and therefore void. But by the court, the 
caſe of Nicholas's and St. Fete is in point. The indentare is not 
void, but only voidable by the parties themſelves, if they ſhall think ; 
fit to take advantage thereof; but it is neither void nor voidable 
by the pariſh as to gaining a ſettlement. Burrow's Settl. Caf. 
g E. q G. 3. Romſey and St. Michael's South- r 
ampton. Saul Biſhop was bound an apprentice to Apprentice o m 
William Kearly ot All Saints for four years; and an uncertifeed | 
ſerved him there three years. It was then agreed man ſerving a 
between them and one Samut! Dagnell, reſiding in bran! ab mane 
Romſey under a certificate from St. Giles's in Read- 
ing, that Biſhop thauld work with Dagnell the remainder of his ap- 
pienticeſhip: for which, Kearly was to receive 28. a week. Bi 
accordingly ſerved him, and reſided with him in Romſey. The quet- 
tion was, Whether the apprentice gained a ſettlement by this ſervice 
in Romſey? It was argued, that he did; not as ſerving the certificate 
man, but as ſerving Kearly his original maſter in that pariſh. The 
duty muſt be conſidered as performed to the original maſter; and it 
was, in the preſent caſe; for his benefit, as well as by his order. 
The act of 12 An. c. 18. dath not extend to this caſe. The words 
of it are deeiſive. They are confined to apprentices bound by inden- 
ture to certificated maſters, and claiming ſettlements by ſerving un- 
ger ſuch indentures of apprenticeſhip to original maſters who came 
into the pariſh by certificate. But this apprentice was bound to a 
maſter who was not a certificate man. He was in no ſenſe appren- 
tice to the certificate man; but originally was, and continued to be, 
the apprentice of Kearly; and the laſt 40 days of his ſervice, by the 
permiſſion and approbation of his original maſter, gained him a ſet» 
tlement.———On the other hand, it was inſiſted, that tlie true mean- 
ing and conſtruction of the act of parliament is, that no apprentice 
or hired ſervant ſhall gain a ſettlement in a pariſh, to which the maſ- 
ter came by certificate, and in which the maſter himſelf was thereby 


precl 


r 
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precluded from * gaining one. And this aſſignment of the appren- 
tice to a certificate man is exactly within the fame reaſon, as if the 


original binding had been to a certificate man.——By lord Man: eli: 


This queſtion is plainer than any argument can make it. The end 
and intention of the act was, to prevent certificate perſons from bring 
ing a charge upon the pariſhes into which they came by certificate. 


How then can it be imagined, that another man's apprentice thou 


gain a ſettlement by ſerving him in that parith, when his own ap- 
prentice is made incapable of doing fo? And the court were unani- 
mouſly of opinion, that the apprentice gained no ſettlement in Rom- 
ſcy. Bur. Settl. Caſ. 640. 1 . 

„ 9. E. 26 G. 3. St. Peter in the borough of 
Apprentice to a Derby and Chaddeſden. Two juſtices remove 
man who had Benjamin Pratt, and his wife and four children, 
too certificates from St. Peter Derby to Chaddeſden ; the ſeſſions 


from the ſame quaſhed the order, and ſtated the following calc, 


pariſh to differ- That Pratt tlic pauper, on the gth November 
ent pariſhes at 1751, was bound an apprentice for ſeven years to 
the ſame lime. Fojeph Pinn, of All Saints, in Derby, to which 


place Pinn had a certificate from the pariſh of 


Smalley; the pauper ſerved his maſter in Al Saints about hve years 


and a half: And the maſter and his family at Zady-day 1757, fe- 
moved to Chaddeſden, where he reſided till 14th Fanuary 1758, when 


Smalley granted Finn the maſter a certificate. Between Lady da) 
1757, and 14th January 1758, the pauper ſerved his maſter up- 


wards of 40 days in Chaddeſden. Pinn never returned to All Saints, 
but continued at Chaddeſden under the certificate: But the pauper 
returned to All Saints in the ſummer of 1758, and ſerved his maſter 
there upwards of 40 days after Smalley 112d granted the certificate to 
Chaddeſden. The ſeſſions were of opinion that the pau per gained a 
Jettlement by ſuch laſt ſervice in A/ Saints. — The only queſtion 


was, whether the ſecond certificate to Chaddeſden dilcharged the for- 


mer one to All Saints, they having both been given by Smalley? 
The court being of opinion that this queſtion was determined 
by K. v. Bridham, H. 25 G. 3. diſcharged the rule. Order ot ſell- 


ons affirmed, Caſ. by Durnf. and Ea. 218. 


10. H. 32 G. 2. St. Cuthbert's and Weſtbury. 


Apprentice A perxſon ſettled at St. Cuthbert's was bound appret- 
hound b:fore the tice to a man reliding at Weſlbury, but whole ler- 
execution of tlement was at Harptree, a neighbouring path. 
certificate. | After the apprentice had ſerved 22 days, his maſter 


obtained a certificate from Harptree, and delivered 
it to the overſcers at /efibury; and the apprentice ſerved there fur- 
ther with his maſter for three years. The queſtion was, Whether 
the apprentice hereby gained a tettlement at Weſtbury © By the cout: 


. Before the act, * ſerving under an apprenticeſhip to a certificate ma 


for 40 days in the pariſh where the maſter lived, would have gained 
a ſettlement to the anpreatice. But the act ſays, that if any perſon 
ſhall be bound apprentice by indenture to any perſon reſiding ander 4 
cartijucate, he thall not thereby gain a ſettlement. Now here 18 no 
{eryice for 40 days, under an apprenticeſhip to a maſter io 9 
OE, 3 N | . | 1.x: e ppt 
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reſide in this parifh under a certificate; therefore the apprentice in 
this pariſh did not gain a ſettlement. But it would have been other- 
wiſe if he had ſerved 40 days, before his maſter became Certificated. 


Bur. Settl. Caf. 470. 5 
11. An apprentice well ſettled, being with a 


maſter removeable, cannot be removed with him; 


but the maſter may complain on the covenant. 


Apprentice ſet- 


tied, not re- 


Caſes of S. 211. 3 3 moveable. 
12. H. 4 Ann. St. Bride's and St. Saviour s. A 
woman who was ſettled at St. Saviour's, with her Settlement of 


apprentice by indenture, came and took a lodging 


in St. Bride's, and there continued above 40 days doth not depend 
with her apprentice, who ſerved her there. This on the fettle- 
was held by the court, to be a ſettlement of the ap- ment of the 
prentice at St. Bride's, though the miſtreſs had no maſter. 
{-ttlement there. 2 Salk. 533. . be 

13. M. 11 G. St. John Baptiſi and St. James s 
Biſhop Cannings. Binding and ſerving will not Refidence where 
make a ſettlement, but the ſettlement muſt be by 


inhabiting; which cannot be but where the party 


lodges. L. Raym. 1371. Str. 594. 
E. 3 G. K. and St. Olave's Fury. An 


ihe apprentice. 


the party lodges. 


apprentice is bound to a 


cobler, who keeps a ſtall in one pariſh, lies in another, and the boy 
in a third; and the ſeſſions adjudge the ſettlement where the Kall is, 


becauſe the ſervice was there. But by the court, the boy has gained 


no ſettlement in any of the three pariſhes; for the ſtall is not {uffici- 
ent to give him one, the maſter lying in another pariſh. And the 
order was quaſhed. Str. 51. „„ on POL 15 

[Note, this caſe ſeemeth to ſtand alone. And by the analogy of 


the other caſes, with reſpect both to apprentices and ſervants, 'it 


ſeemeth that the cobler's apprentice gained a ſettlement in the pariſh 


where he lodged. A man may be occupied ia ſeveral pariſhes in the 
day time, but his home and habitation ſeems to be where he draws. 


Mary Colechiveh and Radcliffe. | A boy was 8 id 


to at night.] 


e 


apprentice to a ſeafaring man, and ſerved him for a quarter of a year 
in the day time on land, in the pariſh of St. Mary Colechurch, but 


lay every night on ſhipboard in Radcliffe. But the juſtices, a ppre- 


hending the ſettlement to be where the ſervice was, ſent him thither- 


It was moved to quaſh this order, and was likened to the * aforeſaid & 


cale of the cobler. By Parker Ch. J. A man properly inhabits 


where he lies: as in the caſe where the houſe is in two leets, he is to 


be ſummoned to that in which his bed is. And the order was quaſh- 
ed. Str. 60. Caſes of 8. 105. Foley. 159. L þ 

E. 5 G. 3. Burton Bradflock and Bothenlamton. James Ca- 

bon, the pauper, was bound apprentice for ſeven years to a maſter 


at Bridport, then owner of a ſhip; and the apprentice went on beard 


the ſaid ſhip, and there ſerved his apprenticeſhip. The ſaid ſhip 


was employed in a coaſting trade from Bridport harbour to many 


Other ports. And during all that time, the {aid harbour was, and 


Vas conſidered by the captain and ſailors, as the proper home of the 
| T1 ſhip, 


Vor. III. 


P 388. ‚ 


* 


= 0-9 * (Settlement by apprenticefhip,) 


ſhip, and to which ſhe returned at the end of every voyage. And 
during the laſt 40 days of the apprenticethip, the ſaid James Cap on 
reſided, lodged, and ſerved his maſter on board the ſaid thip in 
Bridport harbour aforeſaid. Bridport harbour is a baſon in the pa- 
riſh of Burton Bradſtock, which by an act of parliament in the it 
S. 2. was dug and made on a piece of land lying within the ſaid pa- 
riſh of Burton Bradſtock. By lord Mansfield and the coun: 
| Lodging in a pariſh is the ſame, whether it be on board a ſhip or on 
land. Caſual reſidences, or accidental inhabitancies, are out of the 
preſent caſe. This harbour or baſon is ſtated to be the proper home 
of the ſhip, and to be within the pariſh of Burton Bradſtock : And 
the ſervice was bond fide, without any pretence of colluſion, per- 
formed in that pariſh. Therefore there ſeems to be no material dif. 
forence between this caſe, and the ordinary caſes of gaining ſet— 
tlements in pariſhes by apprenticelhip. Burrow's Settl, (af. 
7 M. „ G. 3. Cafiteton and Hundergfield. The pauper John Fil. 
roid was bound to a maſter at Ca//leton for ſeven years. He worked, 
. dicted, and lodged with his maſter in Ca//letor for four years and an 
half, and then married a woman who lived in Hundersfeld. ' After 
which marriage, he worked and dieted all along with his maſter in 
Caſileton in the day time, but lodged at nights with his wife at her 
father's houſe in Hundersſield, until the expiration of his apprentice- 
.Thip, which was about two years and a half from the time of his 
marriage. By the court clearly, he gained a ſettlement at Hunders- 
field, where he lodged. Burrow's Settl. Caf. 56. 17 
: 134. 7. 12 G. 3. Gharles and Knowſlone. John 
Forty days reſi- Hodge was hound apprentice by the pariſh of Know- 
dence neceſſary fone, to Fohn Tifher of Knowſlone, for an eltate 
. to gain a fettle- which, Tiſher rented of Mr. Loofemore ; who had 
P 389. ment. covenanted with F7/her to * diſcharge him from any 
1 7 expence that he might incur thereby. On Fler, 
: application, Mr. Looſemores widow and repreſentative (he being 
then dead) took the boy; received the pariſh money with him; cat 
tried him home with her; and afterwards removed to the pariſh of 
Charles, where the bov retided with her about three years, and then 
became à cripple by loſing both his feet. She thereupon returne! 
him to Fiſher; who received him, upon her promiſe to pay him all 
the expence he ſhould be at in taking care of him; and put him to 
live with his (the boy's) grandmother in Know//one, at 8d. a week; 
where he retided above 40 days, and then was diſcharged of his ap- 
preaticethip by the Quarter {ethons. Alter which, two Juſtices 1e- 
move the laid Hodge from the pariſh of Knowſ/lone to the pariſh 0 
Charles, where he ſerved the laſt part of his apprenticeſhip before 
- ke became difabled and incapacitated for further ſervice; and the 
letlions, upon appeal, confirm their order. lt was moved to quaſh 
thete orders; for that the pauper gained a ſettlement in the parlh of 
Luba lone, by bis laſt 40 days refidence there. On ſhewing cauſe 
it was argued, that this is not ſuch. a reſidence of the apprentice i 
Knowſ/lone as could gain him a ſettlement: It was only a caſual, ac 
dental, temporary rebdence ; aud like retiding in an hofpital for 11 
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That adual ſervice is neceſſary, in order to an apprentice's gaining a 1 
ſettlement. And therefore, this apprentice's le _ ſettlement was in 
Charles, where he performed the ſervice of his apprenticeſhip 
during the ſpace of three years; and not. in . Kow//one; where 
he lay ill, as a cripple, and was totally- incapable of performing 
any ſervice at all.——-Unto this it was anſwered, that the ſtatüte 
of the 3 W: c. 11. ſays only, that “ if any perſon be bound by in- 
« denture and iet in any town or pariſh :” It ſays nothing about 
ſervice, or perſorming any thing. Betdes, might not the matter diſ- 
penſe with the performance of the ſervice! The caſes abput caſual _ 
zſ1dence do not apply to this caſe. Here, the maſter- Was obligeg 
to receive the apprentice again: And & nouiſlone was the pariſh where 
the original binding was. — y the court. The performance of as- _ 
tual ſervice is not che ching material- It is the re/idence, the ĩnlubi ?? 
tancy of an apprentice, in a town or -pariſh for 40 days, that gains 
the ſettlement. And this reſidencè here ſtated cannot be deemed a 
caſual reſidence, and therefore ig not to be compared to the caſes un- 
der that head. I he boy was bound to Fiſher in Knowſtone; reſided 
about three years in the pariſh of Charles ;, then * became a cripple; ;*P 390. 
was ſent back to Hifher at Knowſlon? ; received by him; and put, 
by him, to live with his grandmother in Knozftone; and reſided 
there above 40 days, during which time he there gained a ſettlement, 
Burrow's Set il. Caf. 706. | 

ts. H. 186. K. and Gude her. "Thins was | 
an apprentice bound 1 in the pariſh, who lived there Forty 7 reſt 
olf end on for three quarters of a year. Exception | dence ſucceſſi ve- 
was taken, that this was no ſettlement, ſince he ly not neceſſary. 
might not inhabit 40 days together. But by the 
out, That is not neceſſary. And the order for making it a ſettle- 
ment was confirmed. S/. 57. a 

16. E. 9G. St. Olave and All Hallows. - If a 
naſter aſſigns over his apprentice, and the appren- 8 PE ' 
tice ſerves In purſuance of chat aſſignment; he /igned. 
thereby gains a ſettlement : and it differs not Whe- | 
ther he ſerves with one maſter-or another; for he aill beter by vir 
tue of the firſt indenture. 1587, C. 215. 8 

E. 7 G. 3. Taviſlockand Kelly. Foſa mond Coch, 
a popr boy, was bound a pariſh apprentice to Rich- Apprentice aſ- 
ard Rundle at Lemerton, with whom he lived there ſigned to a ſe- 
fereral years. Then Rundle transferred him by af” "cond maſter, 
lenment to John Prout of the pa ariſh of Milton and hired to a 
Fl bot, with whom he lived till he was twenty years third maſler 
and an half old; at which time he offered his ſervice with the ſecond 
o lhomes Maſon, of the pariſh of Kelly. The maſler's con- 
laid Maſon, apprehending that he was an appren- ſent, gains a 
tice to Prout, ſent to Prout to know, whether it fettlement with 
were with his conſent that Cock the pauper ſhould e third maſ- 
bre with him. To which Prout anſwered, With ter. 
al his heart; he might live with Maſon or any bo- 
velſe, provided he performed his agreement with him, which was, 
pay one guinea a year during the remainder of his apprenticeſhip. 
Accordingly he liy ed with Ma on in the ſaid pariſh of Kelly, for 2 

(REY Tear 
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vear and upwards. The ſeſſions being of opinion that he gained ng 
Fettlement thereby, vacated the order of the two juſtices which fe- 
moved the pauper from Tawiſigck to Kelly. It was moved to quaſh 
tlie order of ſeſſions; and urged, that being a pariſh apprentice, and 
an infant, he could not be transferred without the conſent of the juſ- 
_ tices, and himſelf could give no conſent: and if he could, it would 
not follow, that he could hve in Kelly as an apprentice, without the 
privity of the firſt maſter Rundle, and there is no conſent at all from 
him e:ther expreſs or implied. Lord Mansfeld ſaid, The only queſ- 
tion is, whether Prout conſeated ? and it is clear he did conſent; and 
FP 391. his conſent included that of the firſt maſter. And * the order of ſeſ- 
ions was quaſhed, and the order of the two juſtices affirmed. Bur. 
row's Seitl. Caf. 578. Black. Rep. 635. 
„ 14. M. 8 G. 2. K. and S-. George's Hanover 
Apprentice ſquare. Alice Wheeler was bound by indenture a 
ſerving another pariſh apprentice, to George Leiceſter, in the parih 


maſler wit!i. the of $t. George's, where the lived above 40 davs un- 


conſent of iis der the indenture, and gained a ſettlement: After 
firſt mejler wards the was by parol agreement hired out by the 
gains a ſettle- ſaid maſter to one Hall in the pariſh of St. Mary: 
ment. Bon, and there lived and lodged above 40 days, 


. that is, for the ſpace of one year and upwards, tle 
ſaid apprenticeſhip continuing; and the ſaid George Leiceſter her 
matter received her wages, and found her clothes: By the court, The 
apprentice is well ſettled in St. Mary le Bon. 2 Seſſ. C. 138. Su. 
1001. Burrow's Settl. Caf. 12. iS | 

E. 9 G. S.. Oiares and All Hallows. A perſon is bound appren- 
tice to a maſter who lives in St. Olave's. Aiterwards, the appren- 
tice by his maſter's conſent lives with another perſon in All Hallows. 

| By the court; He gains a ſettlement in the laſt place; for a perſon 
may ſerve his maſter in another pariſh or place; and although le 
ſerves another man, yet it is by conſent af his maſter, and the benefit 
accrues to his maiter, Caſes of S. 153. Str. 554. : 
M. 3 G. Pariſhes of Holy Trinity and Shoreditch. Parker Ch. 
J. delivered the reſolution of the court. This is an order for the fe- 
moval of one Ferrer from the pariſh of Holy 7 rintty to Shoreditch; by 
which it appears, that Ferrer was bound an apprentice to one Truby, 
with an intent that he ſhould ſerve Green; which he did for three 
years: And it hath been inſiſted, that he being bound to Truby, who 
lives in Trinity pariſh, his ſettlement is there; and not in Shoredrtch, 
where the ſervice was. But we are of opinion the juſtices have done 
right in ſending him to Shoreditch, where the ſervice actually was 
It is the ſame thing as if Zruby had turned him over to Green; i 
which caſe there would have been no queſtion, but he had gained a 
ſettlement in Green's pariſh. Str. 10, 

T. 19 G. 2. Pitrox and Stoke Fleming. Anne Giles the paupel 
was bound a pariſh apprentice to Rebecca Gregory of St. Petros, il 

her age of 21. She ſerved there five years; when the ſaid Reber 
Gregory, by indorſement on the indenture, delivered up the ſaid i 
denture, together with all her right, intereſt, and term of years then 


{0 
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„o come and unexpired, of the ſaid apprentice, to Fhilip Foale of 
ole Fleming. And on the ſame day, the ſaid Anne Giles, being 
hen of the age of 14 years, did voluntarily bind herſelf * apprentice.#P 292. 
by indenture to the ſaid Fhilip Foale; and ſerved him under the {aid 
indenture at Stoke Fleming tor ſeveral years. The queſtion Was, 
whether a ſettloment hereby was gained at Stoke Fleming © It was ob- 
iected, that here was no regular aſſignment of the firtt indenture to 
Fhilip Foale, it being only delivered up, but not aſſigned. And the 
term was not expired, when [he bound herſelf to Philip Foale. By 
the court: Though an aſſignment of an apprentice (except in Lays 
don, by cuſtom) cannot ſtriëtly be made; yet as this aſſignment was 
with the aſſent of the miſtreſs, the ſervice under it will be good for 
tie purpoſe of gaining a ſettlement: for tbe ſervice continued under 
the firſt binding. HBurrow's Settl. Caſ. 3 . 

E. 20 G. 2. Clapham and Auſlwick. Michael Wilſon the pau- 
per was bound a pariſh apprentice to one Thomas Fackſon of Auf- 
wick, tenant to the reverend Mr, Fackfjon of Clapham, who had cox 
venanted to indemnify his tenant againſt all pariſh charges. Thomas 
Jackſon carried him to his landlord, together with the indenture; 
who accepted, received, and provided for him, He deſired the mo- 
ther to provide for the boy; who did ſo, for three years, in Auft- 
wik; and the reverend Mr. Faclſon paid her 208. a year. Then he 
lived with him in Clapham eight weeks; and then ran away to his 
mother, and remained a quarter of a year with her in Auſtwick, and 
the reverend Mr. Fackſor conſented to his being there. Then the 
rauper was plated with his brother a maſon, in Auf{zurckh, as an ap- 
prentice, by the reverend Mr. Fack/on, who gave him a new ſuit of 
clothes. And he ſerved his brother, as an apprentice, a twelve- 
month or two, in Auſtwick; who took him as an apprentice, and 
quitted the reverend Mr, Fackfon of him. But the repreſentatives of 
tie firſt maſter (who was then dead) knew nothing of this, nor ever 
aſſented to it; nor any thing of his living with his mother. It was 
ovjected, that this fervice of the third maſter in Ai e could not be 
conſidered as a ſervice under an aſſignment, nor as a ſervice under the 
indenture, for want of tlie conſent of the firſt maſter. On the con- 
trary, it was inſiſted, that this ſervice muſt be conſidered as under 
the indenture ; the firſt parel aſſignment being, to this purpoſe, good. 
Wilſon was the legal apprentice of Thomas Fackſon, and the equita- 
ble apprentice of the reverend Mr. Jackſon. A legal aſſignment is 
not neceſſary. And this is a ſufficient ſervice under the firſt inden- 
ture. To this it was replied, that he gained his laſt legal ſettlement 
at Clapham, by the eight weeks ſervice. The agreement with the _ 1 
maſon * is not an aſſignment. hut an attempt of a new binding, whilſt & p 393. 
che ffirſt indenture was ſubſiſting; which therefore is not good. By 
Lee Ch. J, and the court: The ſtatute only requires a binding by in- 
denture, and gives a ſettlement where the laſt 40 days are ſerved. 
Here is a binding by indenture; and the firſt maſter delivers over the 
2pprentice and indenture to his landlord, who receives him. This 
therefore muſt be looked upon as receiving him under the terms of 

* indenture. If there had been no inhabitancy elſewhere, after the 
boy's living eight weeks with the rererend Mr. Jackſon, at 6 
| | | | the 
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the ſettlement had been there. But a ſettlement is fixed at Auſtuik 
dy the boy's living there a quarter of a year, with the conſem of z 
maſter, and after that, by his ſervice to the maſon. Thete is no 
ground for the diſtinction, that a ſecond maſter cannot aſſign to 2 
third, that is, fo far as to gain a ſettlement by the ſervice under i. 
This was not a new binding to the maſon, for a new eontract could 
not be made waillt the former ſublifted ; but the ſervice with the 
maſon was a ſervice under the firſt binding. Burrow's Seitl. Caf, 
226. AS 
I. 21 G22 GC. 2. St. Mary Kallendar's and St. Michael's. Joßn 
Miles the pauper was bound by indenture an apprentice for ſeven 
ears, to. ohn Gregory of St. Michael's; and under that indenture, 
ved with the ſaid Joh Gregory, and ſerved in St. Michaels for five 
years; and at the end ot tive years left his ſaid maſter; and the inden- 
tures were exchanged between the maſter and the apprentice's tather, 
by conſent of the apprentice. And about one year afterwards, the 
facher of the ſaid. Joh Miles contracted with William Stockdale ot 
£yford for binding the faid Fokn Miles apprentice to the ſaid Milli- 
amn Soc dale for four years; and in conſequence of that agreement, 
the laid Fohn Miles went to. the ſaid William Stockdale on trial, and 
ved with.him in Zzyford for one year and three quarters: But ng 
adenture was executed, nor any other agreement made. And while 
the faid Joan Miles lived with the faid William Stockdale, John 
Gregory his tormer maſter lived within four miles of Twyford, and 
knew of his being in the ſervice of the ſaid William Stockdale. But 
no other proof was made, that the faid Fohn Gregory conſented or 
agreed to the contract made between the faid J less father and 
the ſaid 77am Stockdaſe. The guettion was, Whether under the 
circumſtances of this caſe, any ſettlement was gained at Twyford* 
By Zee Ch. J. and the court: There can he no ground to * conſider 
this as a ſettlement at Zwyford, but upon ſuppoling the firſt inden- 
tures 10 have ſublifted, and that the ſervice at Thford was under 
them. But that could not be; becauſe the exchange of the inden- 
tures certainly amounted, either in law or in equity (and they are the 
lame thivg in this caſe), to a cancelling of them, and a determina- 
tion of the apprenticethip under them. Beſides, there is no conſent 
of the original maiter, but the contrary is apparent; his knowledge 
of the fact doth not at all imply his conſent to the traniaction. The 
apprentice's living at T, was not under, but contrary to the full 
indevtue. It was in conjiequence of a freth agreement, and for 2 
_ new teim. Burrows Settl. Cal. 274. YO FE q 
E. 0 GC. 2. Tremingten and Sherwell. Mary Bevaus was bound 
a paiith apprentice to one Richard in Fremington; who, after ſome 
time, declared that he had no buſineſs for her; and gave her permit- 
lon to go and-work eLewhere, for her own benefit; and on his je- 
Onaentation the Was hized to one Mr. Nott at Sherwell, from the 
Hit 01 rune, till Lady-day, and ſerved him there, for the wages 0 
223-3 and then went back to her maſter, with whom the ſtaid eight 
davs; and then the term of her apprenticefhip expired. This was 
eld iQ be a 5000 lettlement at Sherwell, tor the was not diſcharge 
- tom 
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From her apprenticeſhip, nor. intended to be ſo: Her maſter only 
pave her leave to:go-elſewhere and lerve another perſon, for her own 
benefit. She returned to her maſter, and was received by him and 
gaid with him to the end of her term. And conſequently, the ſer- 
vice with Mr. Nott in Sherwell was a continuation of the apprentice- 
ſhip, and performed under it. Burrow's Seitl. Caſes. 416. 0431 
M. 22 G. 3. Deanſhold and Langham. Two juſtices remove 
Williant Ellingworth from the hamlet of Dean/hold in the pariſh of 
Oakham, to the pariſh of Langham ; the ſeſhons on appeal confirmed 
the order, and ſtated the following caſe : That the pauper H7I/ltam 
Fllingworth was bound an apprentice by the pariſh otficers of Dean-. 
ſnold, to Benjamin Stimſon of Langham, weaver, to, ſerve till the 
age of 24 years; under which indenture he ſerved upwards of four 
rears, when Stimſon his maſter failed, and having no longer em- 
ployment for him, told his ſaid apprentice he might go to his father 
John Ellingworth at Oakham ; upon the apprentice's coming home, 
his father applied to one Beecroft of the ſaid Deanſhold, weaver, to 
take the ſaid apprentice for the remainder of the term; the father of 
the apprentice then went to Stimſon, who was at home under con- | 
fnement, and told his wife that he had “ got a new mafter for his * P 395. 
fon, whereupon Stimſon's wife went up to her hutband's chamber, | 
and informed him that the father of the apprentice was come, and 
ſaid he had got a new maſter for his fon, and deſired the indentures 
might be given up; upon which Stimſon gave the indenture to his 
wife, who delivered it up to the apprentice's father; the ſaid Sin- 
ſor having firſt made eroſſes upon it, as a token that he had reſigned 
up the indenture and apprentice: the apprentice was under age; 
ſoon after Beecroft went to St1mfon, to alk him whether he was wil- 
ling to relign up his apprentice, and to turn him over, as he was go- 
ing to take him if he ($!7mfon) was willing, and his father would 
clothe him: Beecroft further ſaid (if things came about) he hoped 
he ( Stimſon) would not fetch him again, to which Siſon replied 
he never would: Beecroft then ſaid there was no occaſion for a deal 
of trouble in turning him over, if he ( Stimſon) would be honeſt ; and 
upon this, Stimm ſon aſſured him he never would fetch his apprentice 
away, and Beecroft then declared, that if we have an agreement 
drawn to our ſatistastion, it will be better than having ſo much trou- 
| die about it, and immediately went away ſatisfied that he might keep 
| the apprentice as 4 turnover. The apprentice ſtayed with Beecroft 
re years and a half by virtue of the above tranſaction, and an 
| agreement was entered into between the father of the apprentice and 
Lecroft in the preſence of the apprentice, but he was no party to it, 
and the pariſh officers of Deanſhiold were perfect ſtrangers toit; Bee- 
. t kept the agreement and the criginal indenture. It was admit- 
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: ted by both parties, that at the time the indenture was delivered u 

0 0 the pauper's father, Stimſou conſidered the pauper perfectly at 
Roe n g | 

f 


111 ny, and that lis indenture was ſo given up, that he might make 
F tcſi agreement, and looked upon him to be quite at large. | 
; a” 214 Mai.ield and the court, There is no Gifticulty in this caſe: 
(| Luft ndenture continues in force, and the only queſtion 18, ANhether 

| Je. the 
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the ſervice of the ſecond was with the conſent of the firſt maſter 3 for 

if fo, it is a ſervice under the indenture: of this there can be ng 

doubt, for he conſents expreſsly, he cancels the indenture, ang di. 

retts it to be delivered to the father of the infant apprentice wh, 

came to him for the purpoſe of this aſſignment, and he undertales 9 

the ſecond maſter that he would not reclaim him. ——Both orden; 
quaſhed. Cal. Cof. 126. 

16. F. 16G. 3. Chudlcy and Tdeford. Mary 

#F3#:ft maſler's Street the pauper was legally bound apprentice hy 

conſent neceſſa- the parilh officers of Chudley to Philip Matthew of 

SP 3 96. ry to the ap- that place, till 21 years * of age or day of marriage; 

prentice gaining and lived with him there four years; when he af. 

a ſetilement by ligned her, by parol, to Foſeph Stelli ford of Ide fort; 

ſerving another. with whom ſhe lived ſeven months; when ſhe fan 

avay from Stelliford, and returned to Chudley, and 

reſided there for nine months as a ſervant to Jh Hayes at a public 

= houſe, with the knowledge, but without any expreſs conſent of 

| Matthews or Stelliford; and Fohm Hayes did not know that the pau- 

per was an apprentice. Matthews, the original maiter, reſided in 

Chudley during the time that the pauper lived with Hayes, and fe- 

quently ſaw her there and applied to Steiliford to take her hack t9 

Ideford, and tlireatened to put him to trouble if he did not. Dwing 

the time that the was at Ciudtey as atorclaid, ſhe was taken ill, and 

| Part of the time fo ill in the workhouſe that the could not be removed, 

and was then relieved by Selliford in the workhoute there. She 

il never returned to 7deford; but continued for the laſt two years of her 

apprenticeſhip in Cudley in good health, where the apprenticeſhip 

expired. Alt was argued, that the pauper's ſervice at Chualey, af. 

ter her return from Ideford, was a ſervice under the apprenticeſhip; 

being by conſent of her matter Stell;ford, who manifeſtly conlidered 

her as his apprentice whilſt the rehded there. But by lord Mans- 

| field, Here is no confent ot the maſter either expreſs or implied: Hs 

1 mere knowledge of it doth not imply his conſent. And the whole 

5 court were unanimous, that no ſettlement was gained at Chudley 

after the paupe;'s return from Ideford. Burrow's Settl. Cal 


| N. 1 
| © 17. J. s G. 3. St. Luke's in Middleſex and d. 
3 Aßpftronlite Leonard Shorediich. The pauper, William Hit. 
| working with cehins, was bound a pariſh apprentiee to one Frojt 1 
4 fecral majicrs, Hhoemaker in Southwark, till his age of 23, and 
| | z11thout the Terved him there three vears. The maſter then le- 
| cn ſent of the moved to the pariſh of Sr. Luke in Middleſex, taking 
Firſt majicrs the apprentice with him, where he ſerved fol 


gazus no fcttle> years. The maſter then told him to go about 215 
8 buſineſs, and work for himſelf: But the indenture 
ment thereby. buſineſs, and work for himſelf: Bu 

- were not cancelled nor delivered up. The p7: 

* * ' : - i 1 . vi | 
hired himfelf as a journeyman to ſeveral maſters of the ſame 1a 

* . : . 924 . at 
in different pariſhes; and believed the lid Treſt did not know FO 

wafer ho worked with after he leit him, nor ever called upon mY ; 
— . 1 0 > } 

account for what money he earned, and the pauper applied the dan 


Lg - : a : 5 einne 
20 his own uſe. He worked and lodge tye lan 40 2375 92 
| | | | | att. 
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attained the age of 24 years, in the pariſh of St. Leonard's Shoreditch. 
The queſtion was, Whether he gained a ſettlement at St. Leonard's 
dy the ſervice? By lord Mansfield and the court: The indentufe of | 
apprenticeſhip remailled! in force ; and the relation of maſter and * P 397. 
apprentice continued. But this ſervice in St. Leonard's cannot be — 
conſidered cither as a ſervice of his firſt maſter, or as an aſſignment. 
He was ihcapable of making a contract by way of hiring and ſervice, 
or of any act to gain a ſettlement; If his maſter had affigned him 
brer to à particular perſon, it would have gained him a ſettlement 
3; a ſervice to the maſter, But this working in St. Zronard's was 
not cattying on the bulineſs of the firſt maſter there, nor any ſervice 
under the indenture. But the ſettlement is in that pariſh where he 
lad laſt ſerved his firſt maſter as an apprentice for 40 days, which | 
was in St. Luke's. Burrow's Sett!. Caſ. $453. Black. Rep. 553. | 
18. M. 9 . 3. Milon and Ropſtone. Benja- { 
i Mul ſoßt the pauper, when an infant, was bound Hidenture being 
out a pariſh apprentice to Hannah Cuitle of South given up, the 
Hundi) widow, occupier of a farm within the ſaid apprentice, be- 
townſhip, Until he ſhould attain the age of 24 years. ing of full age, 
After he had ſerved about fix years, fhe quitted muy gain à ſet- 
the farm to her ſon Stephen Cuitle, and left the ap- tlement elſe- 
prentice there with him. The ſaid apprentice lived where, 
with Stephen Cuttle there ſeveral years. Afterwards; * ) NG 
being deſirous to leave the ſervice, he applied to his miſter; who 
toll him He might go where he pleaſed. Whereupon, he hired him- 
felt at ſeveral, places, and received the wages to his own uſe. In 
May 1766, the ſaid Stephen Cuitfe gave up his indentures to him. 
In February 1567, he hired himſelf to John Baildon at Notton ; and 
the laid Stephen: Cutile being told of it in converſation, ſaid, he 
thought it a good place for him. He ſerved Ba#ldon at Neiton above 
40 days, and then attained his Age of 24 years. lt was argued, 
that he gained a ſettlement at Notton, by having lived there 40 days, 
whilſt he ecntinued apprentice to Cuttle. Hannah Cuttle had not 
given up the indentures: Her fon alone could not do it. The maſter 
being privy to this ſervice of Balldon and conſenting to it, or approv= 
ing of it, it was then a ſervice of the original maſter, though actu- 
ally done at Baildon.— On the other hand, it was inſiſted, that 
tus was no ſervice under the indenture of apprenticeſhip. The 
pauper hired himſelf as being ſui Juris. The maſter did not con- 
lent to the pauper's ſerving any particular perſon. He was not even 
confulted about it. And when he heard of it, he only ſaid, he 
tought it a good place for him. And he had before given him a ge- 
neral leave to go where he pleaſed. ——The court were clearly of 
pmion, that the ſervice with Bazldon in IVotton was not a'ſervice 
under the indenture of 2pprenticeſhip; conſequently, his refidence 11 
in * that parith upwards of 40 days was not ſufficient to gain the ap- * p 298. 


Prentice a ſettlement there. "Burrow's Settl. Caf.-629, 

1 2% 6.3. Sandford and Biſhopſtatoton.  Wl- 

an HW evber and his wife and childten were re- Delivering up 
moved from Sazzaford to Biſhopſlauton. The ſeſ- the indentures 


bins quached the order, ard ſtated ſpecially; when the p- 
| That 
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Fir maſter's Street the pauper was legally bound apprentice hy 


P 396. 


ferving another. with whom ſhe lived ſeven months; when ſhe ja 


Ideford, and tlireatened to put him to trouble if he did not. Dui 
tlie time that the was at Ciudtey as aforc ſaid, ſhe was taken ill, and 
part of the time ſo ill in the workhonſe that the could not be removed 


being by conſent of her matter Stell:ford, who manifeſtly conſidem 
her as his apprentice whit the reſided there. But by lord Man 
field, Here is no conſent of the maſter either expreſs or implied: I 


alter the pauper's return from Ideford.  Burrow's Settl. C5 


7 "Ml 


P O O R. (Settlement by apprenticeſhip.) 


the ſervice of the ſecond was with the conſent of the firſt maſter} ſq 
if fo, it is a ſervice under the indenture: of this there can be 99 
doubt, for he conſents expreſsly, he cancels the indenture, and di. 
rects it to be delivered to the father of the infant apprentice wh, 
came to him for the purpoſe of this aflignment, and he undertal;e; 
the ſecond maſter that he would not reclaim him. ——Both orden; 
quaſhed. Cal. Caf. 126. | „ 

16. H. 16 C. 3. Chudley and Tdeford. Ny, 


conſent neceſſa- the pariſh officers of Chudley to Philip Matt hes of 


ry to tie ap- that place, till 21 years * of age or day of marriage; 
rent iice gaining and lived with him there four years ; when he af 


a ſetilement by ligned her, by parol, to Foſeph Stelliford of Ideford; 


away from Stelliford, and returned to Chudley, and 
reſided there for nine months as af ſervant to John Hayes at a public 
houſe, with the knowledge, but without any expreſs conſent 5 
Matthews or Stelliford; and Fohn Hayes did not know that the pay 
per was an apprentice. Matthews, the original maiter, reſided i 
Chualey during the time that the pauper lived with Hayes, and fr 
quently ſaw her there and applied to Stelliford to take her back u 


and was then relieved by Selliford in the workhoute there. Shi 
never returned to 7deford; but continued for the laſt two years of he 
apprenticeſhip in Chudley in good health, where the apprenticeſſi 
expired. At was argued, that the pauper's ſervice at Chudley, 
ter her return from Ideford, was a ſervice under the apprenticeſhip 


mere knowledge of it doth not imply his conſent. And the who 
court were unanimous, that no ſettlement was gained at Chuil 
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= 17. 7. 5 G. 3. St. Duke's in Middleſex and 
Attrentt'e | Teonard's Shoreditch. The pauper, William Hu 
u ui,. cehins, was bound a parilh apprentiee to one Froſt 


feverat majiers, Yhoemaker in Southrrark, till his age of 24, W 
r Hhout the Terved him there three vears. The maſter then! 


| cvnſeui of ihe moved to the pariſh of St. Luke in Hiddleſex, tak! 


firſt ma rr, tlie apprentice with him, where he ſerved fo 
catus 0 forte years. The maſter then told him to go about! 
ment thereby. buſineſs, and work for himſelf: But the indent! 
„„ were nat cancelled nor delivered UP. The pau? 

Hired himfelf as a journeyman to ſeveral maſters of the fame ® 
in dilferent pariſhes; and believed the aid T did not know & 
rafter he worked with after he leſt him, nor ever called upon h 
account for what money he earned, and the pauper applied che {81 
Lefor 
at: 
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to lis Gn iſe. He Wwofked and lod aged the lan 40 das 
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attained the age of 24 years, in the pariſh of St. Teonard's Shoreditch. 
the queſtion was, Whether he gained a ſettlement at St. Zeonard's 
b the ſervice? By lord Mansfield and the court: The indentufe of 
zppretiticeſſip emailed “ in force; and the relation of maſter and * P 397. 
zpprefitice continued. But this ſervice in St. Tronarũ's cannot be 
conſidered either as a ſervice of his firſt maſter, or as an aſſignment. 
He was ihcapable of making a contract by way of hiring and ſervice, 
or of atiy act to gain a ſettlement; Tf his maſter had affigned him ; 
der to à particular perſon, it would have gained him a ſettlement 1 
1a ſervice to the maſter, But this working in St. Leonard's was [i 
not cartying on the bulineſs of the firſt maſter there, nor any ſervice | 
under the indenture. But the ſettlement is in that pariſh where he = 
lad laſt ſerved his firſt maſter as an apprentice for 40 days, which 
was in St. Luke's. Burrows Sett!. Cal. 542. Black. Rep. 553. = 
18. M.g G. 3. Milon and Royftone. Benja- . bit 
m Waijoi: the pauper, when an infant, was bound Thdenture being. 
out a pariſh apprentice to Hannah Caitle of South given up, the 
Hundiy widow, occupier of a farm within the ſaid apprentice, be- 
townſhip, until he ſhould attain the age of 24 years. ing of full age, 
After he had ſerved about fix years, fhe quitted muy gain @ ſet- 
tle farm to her ſor Stephen Cuitle, and left the ap- tlement eiſe- 
prentice there with him. The faid apprentice lived where, 
with Stephen Cuttle there ſeveral years. Afterwards, 
being defirous to leave the ſervice, he applied to his mäſter; who 
tld him He might go where he pleaſed. Whereupon, he hired him- 
ell at ſeveral. places, and received the wages to his own uſe. Ih 
May 1766, the ſaid Selen Culile gave up his indentures to him. 
n Fcruary 1567, he hired himſelf to 7 Baildon at Notton; and 
the laid Stehe i: Ciuttle being told of it in converſation, ſaid, he 
thonght it a good place for him. He ſerved Baildon at Netton above 1 1 
40 days, and then attained his Age of 24 years. — lt was argued, 1 
that he gained a ſettlement at Notton, by having lived there go days, 1 
whilſt he centinued apprentice to Cuttle. Hannah Cuttle had not 
giren up the indentures: Her ſon alone could not do it. The maſter 
being privy to this ſervice of Bal/don and conſenting to it, or approv- — 
ing of it, it was then a ſervice of the Original maſter, though actu- - 
ally done at Ballden.— On the other hand, it was inſiſted, that 
tus was no ſervice under the indenture of apprenticeſhip. The 
pauper hired himſelf as being ſui juris. The maſter did not con- 
lent to the pauper's ſerving any perticular perſon. He was not even 
conſulted about it. And when he heard of it, he only ſaid, he 
Lought it a good place for him. And he had before given him a ge- 
neral Leave to go where he picaſed. The court were clearly of 
opinion, that the ſervice with Bazldon in Miton was not a'ſervice 
inder the indenture of zprxenticeſhip ; conſequently, his reſidence 
in that pariſh upwards of 40 days was not ſufficient to gain the ap- * 
Prentice a ſettlement there. Burrow's Settl. Caf. 629, 
1. % C. 3. Sandford and Hiſhoꝑſiututon. Mil- 
wan Weber and his wife and childten were re- Delivering up 
no ved from Sandford to Brihopfiawton. The ſeſ- the indentures 
ins quaſhed thc order, ard ſtated ſpecially ;—— when the ap- - 
Yor, UL Vu That 
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prentice is un- That the pauper was legally ſettled at Biſlor fu. 
der age does not to, by birth, and was bound an apprentice by the 
diſcharge the officers of that pariſh at the age of eleven to Id. 
apprenticeſhip. mind Sage of that place till 24. That he Itved 
5 with the ſaid Sage for five years, when /ig majin 
pave him up his indenttire, and recommended him to live with Willi 
am Verney of the pariſh of Chittlehampton Thatcher, with whom tlie 
apprentice made an agreement as a ſervant for three years. "That 
while he was with Ferney, Sage had converſation with Ferney ang 
deſired him to keep back ſome of the pauper's wages to provide hin 
with cloaths, apprehending, that, otherwiſe he would come upon 
him. That about the expiration of that time he returned to Biſhop 
 Pawton (where his maſter Sage then reſided), and lived with one 
 Tovte there, with xs maſter's knowledge, who frequently converſed 
with the ſaid Zoyte while the. pauper lived with him; but not upon 
the ſubject of his apprenticeſhip; that after the pauper had lived 
with Tozte three months, he came back to. Sage's houſe and lived with 
Aim for a month, paying his maſter 6d. a week for hs lodging. — 
By L. Mansfield, It ſeems to me clear that the pauper could not gain 
a ſettlement aſter the firſt five years under the indenture as an ap- 
Prentice, becauſe neither party in fact conſidered the ſervice as ſuch; 
they conſidered the indenture as given up, and put an end to for 
ever; ſo that the ſervice was not, nor was intended to be, in the 
capacity of an apprentice; neither did the pauper pain a ſettlement 
as a ſervant, becauſe there could not be ſuch a ſervice in point of 
law during the exiſtence of the indenture, 1o that though in reality 
there was a ſervice in point of act, yet it cannot be applied to the 
purpoſe of gaining aTettlement, becauſe in point of law the inden- 
ture Bil. fubſiſted.— The other judges concurred. The order 
of teftons quaſhied, and the origins: order affirmed. Caf. by Durif. 
aud Laſt. 281. | . 
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Apprentice dig remove John Egeert from Harberton to Aſhpremng- 

eharged when ton; the ſeſſions quail: the order, and ſtate the fol- 


e fuil age, but lowing caſe, —- That the pauper was bound by 
the iudlntieres the parith of Harberton an apprentice. to Willam 

not dclivered _ Soper of that pariſh, until 24 years of ape ; that le 
I | continued with bis ſaid maſter until he was * with. 


; 5 in one month of 2 1 years of age, when he deſerted 
his ſervice, and was abſent feyen months, and then returned to his 
fatllef at Haxherton where he ſtayed a few weeks, and then oſſered 
 Hinelf as a ſexyant to one Zdmonds of Aſhpretington, who refuſed to 


take hirn until he ſhewed a receipt from his maſter Soper for buying 
- of his time, Which receipt was in the following words. „ Feb. 


- 24th, 1583. Received of John liglert the ſum of 41. 4 8. for the 
Jenbrder-part of his time, by me Hilliam Soper.” That the receipt 
Aas obtained by the pauper's father at the requeſt of the paupe” 
At the time the receipt was ſigned and the money paid, Soper olle e 
to give up the indenture, which the father did not take, not think " 
it mategial, and-the.pauper himſelf was not preſent : That the mal 
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ter continued to keep the indentures uncancelled until after the pays 
e. wag 24 years of age, when he delivered them up to him. Ther 


after the ſigning the ſaid receipt, the pauper, being then in his 22 £ 


years hired himſelf for a year to ſerve the ſaid Edmonds, aud alſa 


another year, both of which he ſerved at Aſhpręington: That at the 


ime of the pauper's hiring himſelf to, the laid. Edmonds he dae wen 


him the ſaid receipt. This was argued.in AL, term laſt, when the 


court took time to conſider.——And now L. Mansfield (after ſtating . 
the facts) deliver the unanimous opinion of the court: As I have of- 


ten ſaid, it is of more conſequence in moſt caſes, that the law ſhould 
be certain, than what the law is. It is particularly ſo in queſtions 
relative to: ſettlements. And perhaps if this court had never gone 
farther on the preſent ſubje& than to enquire, whether the inden- 
tures were in fa 


each caſe, and to have examined whether they amounted to a relin- 


quiſhment or. cancelling of the indentures, or not. But the caſes 
have gone beyond that line; and therefore it might now be attended 
with more inconvenience to the public to overturn, than to adhere 
to them; even though we may not perhaps approve of the princt- 


Fg 


ples on which they have been determined Where the facts flared 
are ſuch, that upon an action of covenant brought by the maſter 


zainſt the apprentice, the pauper could plead the matter in bar, it 
ſeems to be ſettled that the indentures ſhould be conſidered as can- 
celled. And to that extent the rule may be carried without much 


miſchief; but. if extended to every poſſible caſe in which a court of 
equity would give relief, it would be productive of great inconveni- 


* * 
o 


ence and * uncerta 3 t 21 th 

laws, which are alteady a diſgrace to the country; and would leave 

every caſe ſo much upon its own circumſtances, that it muſt neceſſa - 
nly travel through every ſtage which the law allows, before the par- 

ties are to know what they are to expect. lf the Juſtices at their 
ſeſions, or even out of ſeſſions, are. to be ęrected into chancellors, it 


cannot but happen, but that on the ſame facts very different deciſi- 


ons muſt be made. Honeſt and good men, when left to decide fi- 
cundum di ſoretionem boni viri, mult and will vary in their ſenti- 


a : . * ö W . * ö 
ments. Such a rule, therefore, would be highly inconvenient, and | 


indeed would amount to ſay there was no rule at all.— The queſtion 


den is, whether the facts ſtated here are ſuch as put an end to the in 
dentures in law, or could be pleaded in bar to ah action of covenant 


on them? In that light I ſhall conſider it. The maſter received four 
gulneas as a fatisfaciion for the remainder of the time; he "at ti 
rcceipt for the money as ſuch, and offered then to deliver up the in- 
dentures: If it was not done in fact it was owing to the pauper's fa- 
ther not thinking it material, and on the pauper's attaining the age 
of 24 years, the maſter did in fact deliver up the ingentüres. 
After paying the money, if an action had been brought by the maſter 
en the indentures, the pauper might have pleaded accord and ſatis- 


{action in bar; or if the maſter. had refuſed to deliver them up upon 
demand, the apprentice might have brought trover or detinue for 


em. The indentures mult be conſidered as not exiſting from the 
Uu 2 | time 


fact cancelled or delivered up, it would have been more 
convenient than to have decided on the particular circumſtances of 


inty; it would increaſe the litigation of the poor *P 400. 
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time the money was paid, and then the pauper gained a ſettlement 
by hiring and ſervice at A/hpreington. Cafes by Durnf. and Zaſ. 
130. FI | 

oder to diſ- 
charge, it is not SD 3 3 
neceſſary that 19. M. 4. G. 3. Tiuchfield and Milford. Ry 
the indenfures it is not neceflary, in oder to a diſcharge, tha 
be cancelled; it the indentures be cancelled; it is ſufficient if the 
is ſufficient if be delivered up. Burrow's Settl. Caf. 511, 
they br delivered | 4 © Ein 

UPs | ; £9 5 | 
; | 20. E. 15 G. 3. Offerton and Stockport. The 
* Maſler agreeing pauper, when twelve years of age, was by inden. 
tat the ap— ture bound an apprentice by the church wardens and 
prentice ſhall overſeers for ſeven years. The pauper was a pan 


work for his to the indenture: And it was allowed, puriuant ty 
OWN benefit, the ſtatute. Near ſix years after, the pauper and 
dot /hi not imply his maſter entered into the following agreement 
giving up the That the pauper, upon paying his maſter 120. 
zudeuture. week, and providing for himſelf, ſhould be at I: 


berty to work for his own benefit during the ge. 
mainder of his apprenticeſhip term; and the maſter ſhould ſind lim 
a loom for the remainder of his apprenticeſhip; and the maſter to 16 
ceive the 12d, a week, as a fatisfattion for “ his ſervice during the 
. remainder of his apprenticeſhip. The pauper was of the age of 1! 
at the time of making the agreement. Neither the church wardens 
nor overlcers were privy to it; nor was the indenture cancelled or 
delivered up, The pauper married; and removed to Offerton, an! 
there worked, during the laſt 40 days before the juſtices remove! 
Im from thence, with the ſame tradeſman who em ploved his mat 
ter: and the maſter proyided him a loom, and knew with whom he 
was working ; but did not give any particular direction or conſem. 
The pauper received the profits to his own uſe. The maſter 
manded of him the 12 d. a week; but the pauper was not able 19 
pay him. The court held, that the apprenticeſhip continued; ti! 
the pauper's ſervice in Oferton was a ene under it; and that 8b 

ſettlement was in Oferton. Bur. Setil. Caſ. 602, 
21. F. 318. 3, Auftrey and Grindon. Fran 
At what age an cis Orton, being then about ten years of age, wasn 
&rpreniice may April 1744 bound a pariſh apprentice to Sam! 
conſent to a diſj= Lythall of the pariſh of Gn, till his age of 24 
charge. | He ſerved with his maſter there under the inden 
| TO ture till MichaeJmas 1754; at which time, the mal 
ter, in conſideration of 408. then paid to him by the apprentice, 
 apreed to diſcharge him; which receipt and diſcharge were indole 
and written by the maſter on the indenture, which he then delivered 
up to the apprentice. The ſaid apprentice then went and hired 10! 
a year, and ſerved that year in the pariſh of Pigham. After 
wards, to wit, at Michaelmas 1755, he hired for a year, ® 
i-rved that year in the pariſh of Auſtrey. He was then UF 
wards of 23 years, but not 24 years of age. The two juſtices fle. 
moye him to Grizdon, judging him to have gained no ſeule 
d 5 U L 


1 O R: (Settlement by apprenticeſhip.) 


under theſe ſervices. The ſeſſions quaſh the oxder. It was moved a 
to quaſh the order of ſeſſions. Againſt this it was urged, That the 
apprentice by bis diſcharge became ſui juris. No intereſt at all re- 
mains in the pariſh officers, Their power is only a limited power. 
And a pariſh child thus bound, agreeable to the ſtatute of the 43 El. 
is upon the ſame foot as if he had bound himſelf; and when of full 
ape, is at liberty to conſent to his own diſcharge, and thereby to put 
an end to the apprenticeſhip. But if not, yet the ſervice being by 
the maſter's leave and conſent, it gains him a ſettlement in the place 
where it was performed; which was firſt in Higham, and afterwards 
in Auſirey. By lord Mansfiefd Ch. J. The whole depends upon 
the queſtion, whether he was of age, ar under age, at the time of 
his conſenting to the diſcharge. And by comparing the dates as 
above, * it appears that he was under age; and then his conſent ſig- & 
nifies nothing. For the conſent of an infant apprentice is, as if he 
had given no conſent at all. And if fo, his ſubſequent ſervices can 
never be conſidered as performed by the maſter's leave and conſent, 
and ſo, as being a ſervice of his maſter under the indenture ; becauſe 
this is no expreſs and explicit leave and conſent given by the maſter 
to the particular ſervice (as in the caſe of Fremington above menti- 
oned); but was intended to be altogether general, and is even found- 
ed in a miſtaken apprehenſion, that the apprentice could conſent to 
his being diſcharged ; which he, being an infant, was not capable 
of doing. And the order of ſeſſions was quaſhed, and the original 
order affirmed. Burrow's Sett. Caf. 441. N | 
E. 6 G. 3. Eccleſal-Bierlow and Warflow. The pauper Samuel 
Wil/taw being a pariſh apprentice, after he had attained the age of 
21 years, agreed with his maſter to cancel the indentures, and the 
{ame were accordingly cancelled. Afterwards, he hired for a year, 
and ſerved that year in Marlon, which was within the term com- 
prehencled in the indenture. It was objected, that he was not ſuei 
juris when he entered into the contract to ſerve at Warflow; for the 
binding being by the pariſh under the 43 EI. c. 2. he could not, 
though above the age of 21, cancel the indentures without the ap- 
probation of the overſeers of the poor. By lord Mansfield Ch. J. 
There ſeems to be no neceſſity of the parith officers joining in the 
conſent to diſcharge this apprentice. There is no authority for it. 
And 1 fee no inconvenience to the pariſh, or to any one elſe, in its 
being done without their concurrence. The aët empowers them to 
bind the man child out apprentice, till he comes to the age of 24. 
and the act was neceſſary to make valid the binding of the male pa- 
Ah apprentice till his age of 24; for he could not be bound longer 
than till 21, without the aid of the att. And two juſtices are to 
Ulent to this. But the ſame reaſon doth not hold, as to the diſ- 
charge of the apprentice. This concerns the maſter and the appren- * 
tice only. The latter part of the apprentice's time is of moſt ſervice ; 
© the maſter. Therefore the apprentice being of age, if the maſter |; 
and he agree to it, they two may diflolve the contract. If ſo, then 
this perſon was ſui juris when he hired himſelf at Warflow; and 
conſequently, he gained a ſettlement there by a hiring and ſervice 
fora year. Burrow's Set{l, Caſ. 562, Black: Rep, 592. 
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E. 14 C. 3. Chilvers Cotton and Weddington. The pauper Thy, 
*P40 3. mas Lawrence was born in the pariſh of Chilvers Cotton, * where hi 
tather then reſided under a certificate from the pariſh of Weddingto, 
When the pauper was of the age of eight years and a half, he boung 
himſelf apprentice by indenture, with his father's conſent (who wa, | 
party to the indenture), to William Meigh of the ſaid pariſh of Chi. 
vers Cotton for ſeven years, and ſerved him there one year and a half 
and then the indenture was deſtroyed, by conſent of the. maſter, the 
father, and the apprentice. The pauper, within half a year after. 
wards, bound himſelf apprentice by indentuze, with his father's con. 
{ent to Thomas Maydlin of the pariſh of Bulkington for ſeven year, 
and ſerved him in the faid pariſh of Zulkington for four years, and 
then this indenture was deſtroyed, by conſent of the ſaid Thom; 
Maydlin the maſter, the father, and the apprentice. The Pauper 
after this returned into the ſaid pariſh of Clilvers Cotton, and bound 
himſelf apprentice ta one Shazy in the ſaid pariſh of Chilvers Cotton 
tor two years, and ſerved him there the faid two years. In about 
three years next after the expiration of the apprenticeſhip to Shaw, 
he hired himſelf for a year to Lawrexce Smith of the ſaid pariſh of 
Chilvers Cotton, and duly ſerved him in the faid pariſh for a yea 
under the ſaid hiring. And having become actually chargeable tg 
the ſaid pariſh of Chilvers Cotton, he was removed to the pariſh oi 
Meddington which gave the certiticate. It was objected, that the 
pauper did not remain under the character of a certificate perſon, 
having got clear of that impediment to his gaining a ſettlement in the 
pariſh to which he was originally certificated, by having obtained a 
ſettlement in Bultinglon: After which, he was free to gain a ſubſe: 
quent ſettlement in the pariſh to which he was originally certif- 
cated. For the child of a certificate perſon, born in the pariſh to 
which its parent came by certificate, is not under the reſtraint of ſuch 
certificate as to any other pariſh; but may gain a ſettlement in any 
thud pariſ by ſerving an apprenticeſhup in ſuch third pariſh. On 
ſhewing cauſe, it was inſiſted, that the pauper gained no ſettlement 
in Bulkington. The firſt indeuture was not properly canceled. The 
infant could not. conſent to the diſcharge ot it. An infant's conſent. 
is void. And the cate of Auſtrey was relied on, where the infants 
conſent was conſidered as no content at all. He was therefore a con- 
tinuing apprentice to Meigh of Chivers Cotton, at the time of His be- 
ing bound to Maydlin of Bulli ngton. Unto which it was anſwercd, 
that they who make a contract, may defiray it; here, all who join 
ed in making it have joined in deſtroying it. It maſt be taken 
that it was tor the benefit of the infant to deſtroy it. Jt * was 
for his benefit that he was bound out again at Buléington, where 
he gained a ſettlement. And if it was for his benefit to deſiro) 
it, he might as well join in deſtroying as making it. As to tie 
caſe of Auſtrey, it was the caſe of a pariſh apprentice, and the 
general expreſſion there uled muſt be underſtood according 70 
the ſubject matter, and applied to the circumſtances of that par 
ticular caſe. The principle there laid down is, that the apres 
ticeſhip of an intant cannot be diffolved without the conſent 0 


all parties concerned. The paniſh officers were there concerned a 
| | ; the 
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he original contract; they were parties, and had not conſented; 
though their conſent, as parties to it, was neceſlary to the diſcharge 
of it. By lord Mansfield The ſingle queſtion is, Whether the in- 
genture of the apprenticeſhip in Bullington was void or not, there 
having been à former indenture, but ſuch former indenture having 
been cancelled by agreement between the maſter, tlie father, and the 
apprentice ? The caſe of Auſtrey was determined on particular cir- 


cumſtances. The queſtion was, Whether the pariſh officers, who 
dound out the apprentice under a ſpecial authority, ought not to 


have been conſulted about diſcharging him, and to have given their 
conſent to it? The whole policy of the 43 El:z. might be defeated, 
# the maſter and parifh infant apprentice could by their joint conſent 
alone, without-the conſent of the pariſh officers, diſcharge ſuch a 


is not applicable to the preſent. Here, the original contract was 


them conſent to the diſcharge. An infant may make his condition 
better, though he cannot make it worſe. The reaſon why an infant 


was diſcharged of the former indenture, he was at liberty to execute 

another. Burrow's Settl. Caf. 766. „ Pardons gr us 
22. E. 10 G. Buckington and Shepton Be- 

charrp. The maſter ran away: The apprentice Maſter run 


the court: He gained no fettlement, not being ſu! tice hiring. 
Juris, nor of a capacity to hire himſelf; otherwiſe, i 
had it been by conſent of his maſter, or had his indenture been can- 
celled. Caſes of S. 155. L. Raym- 1352. Str. 58 2. 1 

Note, In the caſes of eee this caſe is reported under the 
name of K. and Shipton Currey; by L. Raymond, under the name of 
Buckington and St. Michael Sebington; by Sir John Strange, under 
tie name of Packington and Chepton Beencham. None of all which 
ſeem to exhibit the true names of the contending pariſhes, for there 
xe no * ſuch pariſhes as moſt of thoſe here rehearſed ; and there- 
fore it is preſumed to infert the real names of the pariſhes, which 
theſe appellations ſeem moſt probable to denote, namely, Buckington 
and Se ton Bechamp. And here it may be proper to obſerve once 
for all, the great inaccuracy in the names of places and perſons, 
which every where occurs in the books of reports, ariling (as it 
ſeemeth) from two cauſes: 1. From the reporter's taking down the 
bame in court by the Tound only, which oftentimes may cauſe a wide 
Ulerence in the orthography. And, 2. From the hand writing of 
tie reporter perhaps not being very legible; the caſe being taken 
own in à hurry of the pen, and not publiſhed but by others after the 
Teporter's death. Where the matter is very notorious, liberty hath 
been taken throughout this book, to reſtore ſuch broken words to 
weir genuine and known originals ; ſo as to read inſtead of Hedcome, 
thdcorn ; for Miſſerden, Miſſenden; for T renſham, Frencham ; for 
}J ooden, Wooden ; for YXexford, Yokesford ; for Eutoſcatur, Uttox= 
6&7, and many othicr foch ike TESTES 


Sir 


contract, and ſet the apprentice free from it. That caſe therefore 


only between the father, the maſter, and the apprentice; and all of 


may bind himſelf apprentice is, becauſe it is for his benefit. If he 


hired himſelf for a year, and ſerved the year. By away, appren- © © 
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Sir James Burrow, who from his ſituation, as being matter of the 
crown office, hath opportunity to receive the true names from the 
records themſelves, is extremely uſeful in this, as in other more im- 
portant reſpects, and that, not only in the caſes he reports him{elf 
but in others occatiunally referred to. In ſpeaking of the proper me- 
thod of intitling caſes of ſettlement, he obſerves, “ It may not be 
« amuls to ſet forth a general rule, for intitling all caſes ariſing upen 

orders of removal; the want of knowing, or the want of attending 
to which general rule, hath been the occaſion of infinite confulicn, 
in tabling and citing caſes of this fort. The conſtant method af 
entring them in the rule book, is, to name the Azrg as proſecutor: 
and the pariſh laſt charged with the pauper, and conſequently 
appealing to the court of king's bench, as defendants. Por in- 
* ttance: Two juſtices remove a pauper from A. to B.; and B. ap- 

peals to the ſethons. If the ſeſſions confirm the order, and B. 
brings the certiorari, the rule thereupon is intitled Rex verſus In- 
haiatantes de B. But if the ſeſſions diſcharge the original order, 
and conſequently A. remains charged with the pauper, and bring 
a certiorari to remove the orders, then the rule bears for its title, 
« ex verſus Inhabitant?s de A.” (Eurrow, Mansfield. 5 2.) Ne- 
vertheleſs, as authors, in reciting thele caſes, and the learned coin- 
ic] and court in their arguments; ſometimes give the name of one of 
the pariſhes, and ſometimes of the other, and ſometimes of both; 


«c 


* P 406. and the caſe in ſome inſtances may be * eaſier apprehended, or ex- 


lained with leſs circumlocution, by inſerting at the head of it the 
names of both the contending pariſhes; that method is erideavoured 
to be purſued throughout this courſe of ſettlements, where both the 
names can with reatonable certainty be come at. Sometimes a cal: 
is reported, without the name of either of the pariſhes, but with the 
name only of the pauper; as John Giles's caſe, Bridget Bayly's cale, 
and the like: In theſe, together with the names of the pariſhes, i 
ſeemech elſential to retain alſo the name of the pauper. „ 
py | 23. T. 13 G. 2. Eaſt Bridgeford and Orjion. 

Maſter dying. The maſter of a pariſh apprentice dying inteltate, 
| his widow, without any adminiſtration taken out, 
aſſigned the apprentice to Edward George, who with the conſent of 
the apprentice, afligned him over, by verbal agreement, to Thomas 
Baggaiey of Eaft Þridgeford, for the remainder of his term of nine 
| years. And he accordingly lived with the ſaid Thomas Baggaley at 
Za Bridgcford, and ſerved out his time there, which was more than 
40 days. This was unanimouſly holden to be a good ſettlement i 
Ha Bridgeford. For though an aſſignment of an apprentice be not 
ſtn&ly legal, vet where an apprentice has lived and ſerved 40 6a) 
under an alignment, be ſhall gain a ſettlement, becauſe of the con 
ſent, even though it be only a verbal agreement. Burrow's Sl. 
Gin | | : 

2. 20 G. 2. Fakring and Selſok. Two juſtices make an order te 
1emove George Witworth from Lałring to Selſon. Upon appt® 
tie ieihous diichaige that order. The caſe was, the ſaid Geo'9 
ita oith as put out a pariſh apprentice to Richa;d Zomlinſon 0 
Lai ing i iis age of twenty years. IIc ſerved his maſter 1 

| * . | INCH"! 


- 


5 0 0. (Settlement by apprenticeſhip.) 


trained twenty years of age, he ran away from his maſter, and loi- 
tro for ſome time about the country. In the mean time his maſter 
(ed. And at Martinmas after, the ſaid Witworth hired himſelf as 


cutors of Tomlinſon taking no notice of him. But he had not, at the 
expiration of the {aid ſervice, attained his age of twenty years. And 
tue ſeions being of opinion, that the ſaid George Fitworth did not, 
by virtue of fuch hiring and ſervice at Selſor, gain a fettlement in the 
puith . of Selfon aforeſaid, reverfe the original order. But by the 
court the order of feſhons was quaſhed ; for that after the maſter's 
death, the apprentice was at liberty to hire himſelf; and as he was 


ſerrant, and is determined by the death of either maſter or appren- 

tice. The counſel who were to have ſhewn cauſe againſt quaſhing 

the order of ſeſſions, owned that it was not defenſible. Z 

dert. Caf 320. 5 a 
J. 14. G. 3. Wrexham and Chirk. An apprentice bound for 


three years, without any confideration, to a (later at Mrerham, ſerv- 


ech under the indenture for nine months: Then his maſter died; and 


he continued a fortnight with the widow, to complete the work un- 


fniſked by his matter. Then, his miftreſs, having no employment 
for him, told him that he muſt not ſtay with her, and that he was at 
liberty to go where he thought proper. On his going away, he'told 
his miſtreſs that he was going to his father, who was a flater. There 
was no particular agreement between his father and his miſtreſs, nor 
the indenture delivered up. His father then lived in the pariſh of 
Chirk, and he continued with him there two or three years. The 
court held that his ſettlement remained at Wrexham. The widow 
doth not appear to have had any intereſt; and no adminiſtration 
appears to have been taken out, Burrow's Setil. Caf. 782. 


H. 19 G. 3. Otterton and Stockland. Caſe ſpecially ſtated : That 


the pauper was bound apprentice by the pariſh officers of Stockland 
% John Davis of that ſame pariſh, till 24 years of age: That he 
red with him four years in that pariſh under the indenture, when 


his maſter died: That he continued with his maſter's ſon, who was 


his executor and had proved the will, for about ſeven years in that 
pariſh, when, being delirous of living with his uncle in the pariſh of 
Otterton to learn the trade of a miller, his uncle and he applied to 
tie cxecutor for his conſent, who gave his confent accordingly: 
That thereupon the pauper went to his uncle in the pariſh of Otter- 
ton, and continued there with him the whole two years and a half, 
a the end of the firſt four months of which time, the pauper attain- 


Gntratt between a maſter and his apprentice is merely perſonal, and 
des with the maſter: That by law there can be no valid aſſignment, 
ten apprenticeſhip: That an atfignment is indeed evidence of the 
original maſter's conſent to the apprentice's reſidence with the new 
walter, but here the proſumprion failed, becauſe the original maſter 

Vor. III. e | did 


denture for ſeveral years at Fakring. About three years before he 


b ſerrant to William Flint of Selſon for a year, and ferved him that 
car at Seton, and received all his wages to his own uſe, the exe- 


hired for a year and ſerved a year in Selſon, his legal ſettlement was 8 
mere. Apprenticeſhip is a perſonal * truſt between the maſter and * P 407; 


urrew's 


lis age of 24 years. lt was argued on the one hand, that the | 
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the apprenticeſhip by the act of the . and that no cate wer 
ſo far as to decide that an apprentice 


becauſe there the aſſignment was by a perſon who had only the right 


field Though an apprentice is not ſtriètly aſfignable, nor tranſmify 


ford is much ſtronger than this. Douglas. 69. Cal. Caf. co. 


; Apprenticeſhip moved to quaſh an order of two juſtices confrmel 


ſer vice. of his apprenticeſhip in the pariſh of S:!ford: but 
e17 Y PP P P Jen; 


the court held this to be no ſettlement, on the authority of Cureden 


ſtone maſon that he e take the ſaid Fohn Gay apprentice for 6 
k 


lere is no hiring , exprefled or implied. The objects are different, 


 Kallendar in Wincheſter was mentioned as in point. Burrow's Setti 


2 
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did not exiſt when the pauper was aſſigned.— On the other ſide, 
was contended, that if an apprentice reſides in a pariſh by the conſer 
either of his maſter, or of the“ executor or adminiſtrator of the na- 
ter, he gains a ſettlement. That here had been no diflyluticn, 


hip is of courſe diffolved by tle 
death of the maſter. That it had only becn decided that an appyy. 
tice could not be compelled to ſerve the maſter's repreſentative. Ar 
ſeveral caſes were cited, but that which was chiefly relied on un 
the caſe of Eaſt Bridgeford, as having gone much farther than tl 


to the adminiſtration, but had not adminiſtered. 


By lord Vans 


ble, yet if he continue with the conſent of all parties and his oyr, 
it is a continuation of the apprenticeſhip. The caſe of Ka Bids, 


24. M 5 G. 2. Salford and Store ford. It u 


not good by in- at the ſeſſions. The ſeſſions ſtate the caſe ſpecially 
denture, ſhall that one Lucacre had been bound an apprentice by 
notenureus «4  indenture, and ſerved his maſter the laſt two Years 


ttnzat the indenture was not ſtamped. However, the 
juſtices judged this to be a good ſettlement by way of ſervice, though 
1ot as an apprenticeſhip; and accordingly removed his wife and two 
daughters ſom the pariſh of Storeford to the pariſh of Salford. But 


and Zeiland; and quaſhed the order. 2 Barnardiſt 39. 
IT. 5 G. 3. Whitchurch Gunonicorum and Motion Fitzpaynt 
The pauper h“ Gay, being of the age of 22 ycais, agreed with a 


years, to teach him the trade, and that the indentures ſhould be exe 
cured accordingly. Ile went and ſerved 5 years, when they parted 
by conſent; but no indentures were ever executed, It was contend: 
ed, that this was as good as 4 huing and ſervice. But by the court, 


A binding as an apprentice, and a hiring as a ſervant, cannot be con- 
veited one into the other. And the cale of the King and St. Mai) 


Caf. 540. . 

H. 10 G. 3. Pelerte kurch and All Saints in Hereford. The pau. 
per, Abralaim Lewis, when a boy, together with his father, entered 
into an agreement in wiiting, not Ramped, with Mrs. Tringlum of 
_ All Saints, reciting, that * ** whereas the boy, with the conſent of 

«© his father, is to be hound apprentice to her for ſeven years, the 
agrecs to pay the boy 258. the {ft year, the four following yeals 
50 8. each, the fixth year 3l. and the ſeventh year 41. Ile ferved 
her two years, and received the money agreed on for the ſaid time, 
then leſt his miſtreſs: and no 1ndenture of apprenticeſhip was eber 
executed. It was argned, that the pauper in this caſe was tv be 

| . cenldded 
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anſfidered as a ſervant. Every thing here ſtated was ſervice. No- 

ting was to be learned. And he was paid wages by his miſtreſs, 

e was hired for ſeven years; and ſerved two of them; and received 

he money for that time, according to the agreement. But by the 

gurt: An apprentzceſhip was certainly the thing in view. But no 

Menture was executed; nor could the agreement be eſteemed. to ſup- 

ly the want of it, as it was not ſtamped. Nor can it be conſidered 
the nature of a ſervice: For in that cafe there muſt be a hiring 

vr a year, and a ſervice for a year under ſuch hiring. And the bind- 

ſo as an apprentice cannot be converted into the hiring as a ſervant, 

Purrow's Settl. Caſ. 656. „ | | 

26. T.13& 14 G. 2, Zaſt Knoyle and Teffont 

ena. TWO juſtices make an order to remove Tnxdenture not 

ne Bowles, wife of James Botoles (who had run produced, how: 

way and left her), from Teffont Magna to Faſt far parol evi- 

le. Upon appeal, the ſeſſions confirm that dence ſhall b 

der, and Rare the caſe thus: It appearing to this admitted. 
hurt, upon the evidence now given, that the ſaid 1 

ms Bowles was bound an apprentice by indenture, to one William 
/ilkins of the pariſh of Eaſt K noyle, and that he ſerved three years 
K Knoyle aforeſaid under the {aid apprentiecthip; at which time 
he faid William Wilkins the maſter died; and that the ſum of 5 l. 
eing the full conſideration money, was paid by his father with the 
a apprentice for ſuch his binding: But the indentures of appren- 
ceſhip were not produced ;- neither did it appear to this court whe- 
her the duty of 6d. in the pound directed to be paid by the ſtatute 

che 8 An. c. q. was paid, or whether the ſaid indentures were 
lamped as the ſaid ſtatute requires. It was objected, That the 
tices had admitted evidence that was not legal: That they admit- 

« parol evidence of an indenture, which they Rate not to have been 
produced, and have not given any reaſon why it was not pro- 
ced, nor did it appear to them that the duty was paid, or whe- 
er the indentures were ſtamped as aforeſaid. But Mr. Juſtice Page, 
ind Mr. Juſtice Chapple (the only two juſtices that were in court), 
er ruled the objettion, and refuted to make a rule to“ thew caule. 
for it is tated, that it appeared to them that he was bound by inden- 
we, perhaps the indenture was loſt. Nor do they lay that the duty 
3 paid, or that the indentpre was not ſtamped. Burrous 
o Eire on tt Eng Hd 
J. 22 & 8 G. 2. St. Helen's Abingdon and St. Saviour s South 
l. Two juſtices made an order to remove Anne Hutt, wife of 
eh Hutt (who had abſconded ſor 6 months), from St. Saviour's 
o d.. Helen's. And the ſeſfions upon appeal confirm that order, and 
ſate parol evidence produced before them of an indenture, of ap- 
pniceihip (not produced) of Joſeph Hutt the father to William 
Futt the grandfather. Upon the wile of which, it appeared that 
lie indenture was not produced, and probably (even to very ſtrong 
helumption) was never ſtamped, li was moved to quaſh theſe or- 

(rs, for that there is only parol evidence of an indenture, which 

"ht itſelf to have been produced; and it doth not appear to have 1 

* ſtamped. And by the court: There is not enough ſtated to 

| 2 2 1 | {hew, 


— 
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ſhew, that this is a binding within the act. And the orders wen 
quaſhed. Burrows Settl. Caf. 292. 735 · 
Indeed parol evidence of an indenture ought to be admitted wig 
great caution, and not without ſufficient proof that the original cou 
not be come at. And in caſe of parol evidence, it feemeth that z! 
thoſe circumſtances, without which the indenture would not be pg 
if produced, ought to be proved ſatisfactorily to the court: as, ti 
the indenture was written upon ſtamped paper or parchment; it; 
it was executed by the parties: what ſum (if any) was given with th 
apprentice; and that an additional ftamp upon the account of U 
tum of money or other valuable thing was alſo impreſſed. Other 
wiſe, where the indenture upon the face of it would be bad, it mn 
poſſibly be ſecreted by thoſe whole intereſt it is that it ſhould ag 
appear. Ef | 1 

Co T. 27 G. 3. Middle oy and Sudbury. Hey 
Indentures Muſgrave and his wife and children, were remote 
produced, but from Mzddlezoy to Sudbury: the ſeſſions quathedt 
10 ſulſcriting order, ani ſtated the following caſe: That the aj 
wiinecſſes there» pellants proved a hiring and ſervice of the paupe 
70. for a year in Middlexoy; the reſpondents propaſe 
„ to thew that a ſettlement could not be gained thei 
by by reaſon of ſubſiſting indentures of the pauper's apprenticeſkiy 
to one Warren of Sudbury at the time of ſuch hiring and ſervice 
They had given notice to the appellants to produce the ſaid inden 
tures, and an indenture was accordingly produced in cout by th 


* P41 1. appellants with proper ſeals and ſignatures, but no * ſubſcnbin 


witnelles thereto; and no evidence was adduced by the reſpondent 
to prove the ſealing and delivery thereof; wiicreupon it was contend 
ed by the appellants, that the ſame could not be given in evivenc 
without proving the execution thereof; to which it was anſwertC 
that coming from the hands of the appellants, it ought to be receiv 
ed in evidence againſt the party producing it without proof of the ex 
ecution. The ſeſſions being of opinion that proof ought to be give 
of the due execution thereof, refuſed to admit the ſame in evidenc 
without ſuch proof. The reſpondents then produced the countel 
part, which they proved to be duly executed, and tendered the fam 


in evidence, but the court alſo refuſed to admit the ſaid counterpar 


The paupcr ſerved the ſaid Warren in Sudbury ſubſequent to the da: 
of the ſaid indentures; and afterwards before the term thereof ex 
pired, without any conſent of Warren, ſerved for a year as aforeial 
in M:adlezoy, under a hiring to one Wilces.———By the court: Th 
ſeſſions have done wrong in refuſing to admit this evidence; because 
as the indentures came out of the hands of the appellants, they wei 
concluded from ſaying they were not properly executed. In civil a 
tions, where a plaintiff wiſhes to give in evidence a deed in the d 
fendant's cuſtody, he gives him notice to produce it; and the gee 
when produced, muſt prime facie be taken to be duly executed, be 
cauſe the plaintiff not knowing who are the ſubſcribing witnell* 
cannot come prepared at the trial to prove the execution of the der 
But in this caſe it appears, that if the appellants had not produce 


the indentures at all, the counterpart muſt have been admiue, 
| _ evicehh 
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evidence, which would have been ſufficient. — Order of {eons 
quaſhed. Caf. by Duruf. and Eaſt. V. 2. 41. 


7. Of ſetilemeut by ſervi ce. 


in like manner as under the laſt head, I will firſt ſ-t down the 
whole law relating to the ſubject before us, and then the adjudged 
caſes upon the ſeveral branches thereof. : 

By the 13& 14 C. 2. c. 12. On complaint by the . 
churchwardens or overſeers, within 40 days after auy Statutes con- 
perſon ſhall come lo ſeltle in any tenement under 1Cl. Cerptns fettle- 
8 year, 15 jufirces (1 Q.) may remove him to th? ment by fero:e, 
plate where he was la legally ſettled, either as a na= _ 
tive, hutsholder, ſojourner, apprentice, or ſervant, for the ſpace «f 
40 days at the lrafl, 350000 | 

But bythe 1 F. 2. c. 17. The forty days contiauauce ſhall not * P 412. 
mule a ſettlement, but from the time of delivering nulice in writinz. 

And by the 3 W. c. 11. From the publication of ſuck notice in the 
church. | | TN RR | : 
But by another clauſe in the ſaid act of the 3 V. Tf any unmar- 
ried perſon, not having child or children, ſhall be lawfully. kired into 
any pas iſhi or town for one year, ſuch ſervice ſſiail be ad ſudged and 
deemed a good ſettlement therein, though no fuch nolice in w.i!ing be 
delivered and publiſhed. OD . | 

And by the 8 9 N. c. zo. Whereas ſome doults have ariſen 
touching the ſettlement of unmarried perſons, not having child or chil- 
dren, lawfully hired into any pariſh or tun for one year, it is enadted 
and declared, that nc ſuch perſon fo hired as aforc il, ſhall be ad- 
udged or deemed to have a good ſetilement in any ſuch partſh or town» 
ſhip, untejs fuch perſon ſhall continue and abide in the ſame ſervice 
during the ſpace of one whole year. | Serb ty 

By the 12 An. ft. 1.c. 18. If any perſim after June 24, 1512, 
ſcall be a lived fervant with any perſon, who del come in'o, or ſhall 
+ejide in anv pariſh, totrunſiip, or place, by i» cans or licence of a cer- 
nin ate, aud not afterwares having gained à legal jcttlement in ſuch pa- 
rſh, townrflip, or place; fuck fervant [hall not gain any ſeltlement 
ts fuck pariſh, townſhip or place, by reafon of fuch hi:ing or ſervice, 
bu! ſhall have his ſettlement as if he had not h en an kired [.ruant to 
{uch perſon. 1. 2. | x 0 . e n 
Andi by the 9 & 10 W. c. 11. No perſon who ſhall come into any 
pariſh Ly a certificate ſhall be aajudged, by any at: wha'ſcerer, to har 
procured a legal ſeltle ent in fuck pariſh, unrteſs he [hall Bona {ide 
take a leaſe of a tenencert of 10 l. à her, or ſliclt execute an annual cf 
fice in ſuch pariſh : (And contequently ſhall gain av ſettlement by 
iervice.) f | & | | 

On complaiut' within 40 days] By the ſtatute of 5 
6. 2. pertons became ſettled, it not removed, in Genera! er po- 

40 days. But whereas people came pilvatcly into iliou of hiring 
pariſhes, and continued perhaps 40 days, befoie ard fervice. 
they were publicly known to be there; therefore 

tue Ratute of the 1 J. 2. did provide, that fach 30 days ſhould nat 


gain 


= 
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pain a ſettlement, but aſter the time of delivering notice in Writing, 


to the overſcers, that ſuch perſon was come to inhabit in ſuch pariſh, 
And whereas in that cafe, the overſeer to whom ſuch notice ſhould 
be delivered, either through ignorance or wilfulneſs, might conceal 
ſuch notice from the inhabitants; therefore the 3 VV. did provide, 
that ſuch 40 days ſhould be accounted from the time of the publica. 


; 1 41 3. tion of * ſuch notice in the church, and not otherwiſe. But then 


by the ſubſequent clauſe of the ſtatute of the 3 W. it is enacted, that 
if any unmarried perſon, not having child or children, ſhall be lau- 
fully hired into any pariſh or town for one year, ſuch ſervice ſhall le 
adjudged a geod ſetilement therein, though no ſuc h noi ice in wilting be 


_ delivered and publiſhied: And the reaſon thereof is this, becauſe that 


ſuch notice would not avail; for that the juſtices upon complaint of 
the overſeers, who are no parties to the contract, cannot make void 
the contract between the maſter and ſervant, by which the ſervant is 
bound to continue with his maſter, if he requires it. And therefore 
upon this at, if the ſervant was hired for a year, and ſerved 40 days 


under that hiring, he was not removable, and pained a ſettlement; 


and ſo in every place where he ſerved 4o days under ſuch hiring, he 
there gained a ſettlement; and where he ſerved the laſt 40 days, 
there was his laſt ſettlement. But this eaſy method of acquiring ſet- 
tlements, cauſing fervants to become inſolent, at laſt the ſtatute of 


_ 8&9 H. was made, which enacteth, that mo ſuch perſon ſo lawfutly 


hired into any paiiſh or townſhip ſhall be adjudged to have a good ſet- 
tlement there, unleſs he ſhall continue in the fame ſgrvize during the 
{pare of one whole car. But if he thall continue in ſuch ſervice dur- 
i3g the ſpace of one whole year, his ſettlement in all other reſpects 
thall be as before; that is to lay, every continuance of 40 days un- 
removable during ſuch ſervice for the year ſhall be deemed a ſettle- 


ment; and where he continues the laſt 49 days, there is his laſt ſet- 


tlement. Rut there hath been much doubting, what ſhall be deem- 
ed a hiring for a year, and alſo what thall be deemed a ſervice for a 
year, within the ſonſe of theſe ſtatutes; and what relation ſuch hir. 
ing and ſervice thall bear to each other: The arguments for and 
againſt which on each fide, in the adjudged caſes hereafter follow- 


ing, will be the better underſtood, from this ſhort hiſtorical account 


matter. 


which heth been given, of the progreſs of the law relating to this 


Forty days] Leſs than 40 days reſidence in any 


Foriy days reſi- pariſh will not gain a ſettlement. As in the caſe of 
dence neceſſary Going and Moleſworth, E. 4 6. 2. A perſon was 


* P4114. 


ro a ſettlement. hired toy 2 year, and ſerved the year. His matter 

EE lived at Gorzxg, and kept a boat, which navigated 
from Goring to London, but the ſervant was not 40 days in the whole 
year at the pariſh of Goring, but ſerved out the year on board the 
boat. By the court, This was no ſettlement at Goring. Sell. C. 
327. Caſ. of Setil. 219. 1 Barnardiſt. 435. 

* But it is not neceſſary that the ſervant reſide 40 days together 
without interruption. As in the caſe of Greenwich and Longdon, M. 
18 G. 2. George Wall was hired for a year and ſerved a year, as 2 
livery ſervant, at 91. wages, to one captain Segldrſon, comme 
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of the William and Mary yacht, who had an houſe, and family at 
Greenwich, and reſided there when not ablent on the king's ſervice. 
His maſter made frequent voyages to and from Holland, and he al- 
ways attended him in the ſame ; and he was never forty days toge- 
ther at Greenwich, but during his ſervice, he was there 4c days at 


different times. By the court: It need not be 40 days altogether; it 


' row's Settl. Cafe 243. 25 

E. 16 G. 3. Loweſs and Lanſlephan. The pauper was hired for 
a year to nn Williams of Lanſlephan, where his maſter occupied 
his own eſtate. He continued there with his maſter in Lanſlephan 


is ſufficient if within the year he reſide 40 days in the whole. Bur- 


till ſome time before St. Teter's-!1ide, when his maſter and family re- 
moved to Loueſs, in which pariſh his maſter rented another farm. 


Ile continued with his maſter in Loweſs till the 16th of January fol- 
lowing; when his maſter and family removed to Larflephan, and his 
niaſter afterwards conſtantly reſided there. But the pauper was ſent 
back by his maſter to Loweſs, to threſh the corn and look aſter his 
maſter's cattle. The pauper ſtaid in Low. ſs two or three nights and 
days, and eat and lodged there; and then returned again to Lan/te- 
plan in like manner as aforeſaid ; and fo continued between the ſaid 


pariſhes to the end of his year, which was the 17th of May follow- - 
og. The pauper never continued forty days together in either of the 
two pariſhes after the ſaid 16th of January, but lived and reſided as 


| afozeſaid more than forty days in the whole, in each. Ile verily be- 
| lieved, he reſided moſt at the latter pait of his ſervice in Lanſiephan, 

and lodged there the laſt night; and went from thence in the mon- 
ing to Loweſs, and took ſome cattle of his maſter's from thence to the 


Hay fair, where he finiſhed his ſervice. The court held him to be | 


laſt legally ſettled in Lan ſlephan. Bur. Set. Caſ. 825. 


And in like ſort was determined the cafe of Hulland and Bradley, 


E. 21 G. 3. namely, that when a perſon has reſided part of the year 

in one parith, and part in another, at different times and intarvals, 

making when added together more than forty days in each, his ſettle- 

ment is in the pariſh where he lodged the laſt night. Douglas. 633. 

Cal. Caf. 118. l VVV 
* Two juf.ices (1 G.) may remove him] But it 

12th been obſerved before, that the juſtices, upon V hether the 


tie complaint of the pariſh officers, cannot re- ſervant moy le 
move the ſervant from his maſier; becauſe inp removed from . 


_ Cannot upon tuch complaint diflolve the contrac 
betwixt the maſter and his ſervant, to which 


the maſber. 

contact the officers are no parties; for that can only be done 
upon the complaint of the maſter or ſervant. Therefore if a mail 
Lirvant ſhall happen to be with child, which child is likely to be 
boin a baſtard; yet if her maſter is willing to keep her, the pariſh 
cannct remove her; but the maſter, if he pleaſes, may complain to 
2 Jullice of the peace, that ſhe is leſs able to perſoim tlie ſervice, and 
le juſtice (if he ſees cauſe) may diſcharge her, and then the pariſh 
order of two juſtices may remove her. 5 


But 


1 


| * p 415. ' 
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But the general power of diſcharging ſervants by juftices with re. 
gard to other lervants than thoſe in hutbandiy, feems to have been 
doubted in the follow ing caſe: viz. 
| H. 17 G. 3. 4fnover and Brampton. Two juf. 
A maid fervant tices removed Hannah Wright from Afhover ta 
may be dij- BDrampion; the ſeſſions confirmed the order, and 
charged by hr. faated the following cafe ; That the panper being 
maſrer for being ſettled at Brampton, hired herſelf to one My, 
wiih child, and Langſton of Eyam for a year, and ſerved 70 withi, 
may then be re three weeks of the end of the year, when her mafſer 
moved. - diſcovering her to be with child turned her away, and 
FE Pad her her year's wages, and half a erown over: 
whercupon ſhe went to her father's at Aſhover, from whence ſhe way 
removed as above ſtated. Upon her examination in court, fhs ſaid, 
the was willing to have ſtayed her year out if The might, but that it 
was not inaterial to her, as ſhe had received her whole year's wages, 
ane not being half gone with child, the hoped ſhe could have done 
her work to the end of the year. Dunning and Balpuy in ſupport 
&f thee orders argned, that a maſter upon Juſt and reaſonable cauſe 
may diſcharge his fervant, and that a criminal conduct like this 
wnounts to a reaſorable cauſe: Though it has been ſaid in K. v. 
Narltorough, Viners Ab. © That a maid ſervant got with chill 
can't be removed from hor ſervice.” This can only mean removed 
by the pariſh officers before the contract is diſſolued; but this miſcon- 
amt is a good reaſon for a maſter to diſſolve it, and there can then 
be no objection to her being removed. It has been ſaid, that there 
ought to have been an application to a megjirate to diſcharge her, 
but this is not the caſe of a ſervant in ku/bandry, and theretores 
juſtice has no juriſdistion to diſcharge, or if he had, it was in ths 
cafe unneceſſary as ſhe conſented; that the full payment of her wa- 
ges did not prove the contract continued, and K. v. * Caſttrchurch, 
and A. v. Godalming were cited as fully in point as to the tact found, 
<< that ſhe hoped ſhe could have done her work:“ It is not her al. 
{itv, but her criminal conduct, that muſt be the teſt, otherwile 3 
maſter might be obliged to keep a woman in his houſe many month; 
under thefe circumſtances. Wallace and Wills, to quaſh the onde, 
contended, that the ſtatute of 5 lig. c. 4. extends to maid ſervants, 
and therefore at leaſt the intervention of a magiftrate was neceſiay, 
without it the contract could not be diflolved, nor is there any autho- 
rity to ſupport a contrary doctrine: But a magiſtrate in this calc 
could not mtertere, it not being the caſe of a ſervant in hi ſhandry, 
neither is there 2 diFum to ſupport the doctrine, that a magiſtrate 
can interfere in ſuch a caſe with reſpect to ary ſervant, except the 
marginal note in /7zer cited from Shaw, and that was but a looſe 
oofervation unfurported by any authority; that on the contrary, tie 
caſe itſelf in Venen was expreſsly in point; that there was no pe 
tence for the contiridtion Tuggeſted on the other de, that the cout 
muſt mean rut be vom: gred til] aſter the contract is diſſalvra ky a % 
(harg?, that tlie cas aflords nothing on which {inci a conjectur? ca 
be founded, but on the contrary fays, © ſhall not for that be We 
but fl ſer de out ker lime, and ſinct ſü id not reiiovable, 7 
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ſo as to leave no ſolid foundation to ſupport the ſenſe contended for. 
And where the diſmiſſion of a fervant is accompanied with the pay- 
ment of the whole wages, it ſhall be conſidered as a diſpenſation of 
the remaining ſervice: They denied the conſent of the pauper to diſ- 
ſolve the contract, and infifted the half crown paid over was to be 
conſidered for her board; and that the only object of her maſter was 
to defeat the ſettlement. And the caſe of K. v. Harbury, was cited 
to ſhew that the maſter had not any authority by law veſted in him 
to diſcharge his ſervant in ſuch caſe; for that an unmarried woman 
by being with child is not guilty of any crime, or even miſdemeanour 
at common law; that all miſdemeanours are indiqable, which this 
is not; that though it may be an offence cognizable in the eccleſiafti- 
cal courts, yet it is not ſo in the temporal courts, unleſs the child 
becomes chaigeable; that the pauper was willing to ſtay, and the 
whole wages were paid. — Lord Mansfield ; The ſtatute of 8 &g 
M. Z. c. 30. is an explanatory law, and muſt not be carried beyond 
the words by conſtruction. It declares that there muſt be a hiring 
for a year, and a continuance for a year in that ſervice to gain a ſet- 
tlement: With yeſpe&t to the hiring, in conformity to the nature 
* and object of the aët, the court has been critical and exact; but *P41 7. 
ſervice, from the nature of the thing, admits often of qucſtions 
upon the circumſtances; a$ whether the abſence was with leave, from 
fickneſs, &c. But theſe queſtions have always been brought to this 
point, whether the contract was put an end to within the year © This 
cannot be done by diſmithon of the ſervant without good and ſuffici- 
ent cauſe: In the K. v. Caſtlechurch there was a diſcontinuance by 
agreement, and the contract therefore determined; in ſuch caſe the 
payment of the full wages, which might be were benevolence, - could 
make no difference. The queſtion then is, Is this contrad diſſolved 
within the ear? The anſwer depends upon this, Has the maſter 
done right or wrong in diſcharging his ſervant for this Cauſe I think . 
he did not do wrong. The marginal note cited from Viner, whatever 
degree of authority it may be entitled to, is well warranted in prin- 
ciple. If the maſter agrees to the contract's going on, the oyerſcers, 
it is true, ſhall not take her away becauſe the is with child; but 
ſhall the maſter therefore be bound to keep her in his houſe ? To 
do ſo would be contra bonos mores, and in a family where there are 
voung perſons, both ſcandalous and dangerous: Where a ſervant's 
abſence is ſaid to be purged (which is an improper expreſſion) by re- 
ceiving him again, the receiving only explains and ihews the nature 
of the abſence; the conſequence of it indeed is, that ſuch reception 
muſt generally be conſidered as amounting to a diſpenſation, and 
thereby ſubjects the maſter to the payment of the whole wages. But 
the effect of a poſitive act of the maſter, i. e. the diſmiſſion of his ſer- 
vant under a cr7minal charge, ſhall never be done away by an impli- 
cation ariſing from the payment of the whole wages. Willis J. 
This caſe ditjers from that of K. v. Richmond, nor is it like that of 
K. v. ip in Stra. 423, Where the cauſe of the diſcharge was not 
reaſonable. Here; if the maſter had daughters it would not be fit 
that he ſhould keep ſuch a ſervant ; though 1 think he could not 
avail himſelf of the authority of a magiſtrate ; the juxiſdiction of the 
YL” Yy TA juſtices 
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jaſtices being confined tb caſes in Huſbandry. Afhirarft J. agreed, 
Both orders afhrmed. Cal. Caf. I. £ | 
[Upon which Mr. Caldecott obſerves: © That whether the juriſ- 
diction of juſtices extends to lervants in general, or is confined to 
ſervants in huſbandry; or whether maſters in general may on rea- 
ſonable cauſe, by their own authority, diſcharge their ſervants, 
& does not ſeem to be fully and abſolutely ſettled ; both points at 
lealt * were queſtioned in this cauſe: All that ſeems eſtabliſhed 
is, that a mafter may, without the intervention of à magiſtrate, 
diſmiſs his ſervant for Mora] turpitude; but whether he may or not 
for any other miſconduct or general miſbehaviour, though there are 
authorities to ſhew that he cannot, does not ſeem to be fully ſet- 
| „ tled. In the caſe of Temple v. Freſcvit: A wet nurſe retained for 
a year, was diſcharged by her miſtreſs for inſolence and bein 
ſuhjeét to paſlion, and was offered her wages as far as ſhe had 
ſerved, which was refuſed, and' an action brought for the whole 
year's wages: It was inſiſted on that theſe circumſtances amounted 
* to a reaſonable cauſe to diſcharge her, and that it was uſual tor 
© maſters fo to do.——BÞut by lord Mansfeeld, © No perſon can be 
judge in his own cauſe, and this firft principle could not be meant 
to be overturned by any law or uſage whatever; and the ſervant 
had a verdict for her whole year's wages.” „ 
But although regularly the ſervant cannot be removed from the 
Maſter, yet the maſter may be removed from the ſervant; as if tie 
feryant hath gained a ſettlement in the pariſh, and the maſter hath 
gained none, which may often happen, the ſettlement of the ſervant 
no way depending upon the ſettlement of the maſter; in ſuch caſe, 
if the pariſh will remove the mafter, they cannot remove the ler- 
vant ; but the maſter may complain to the juſtices, who may compel 
the fexvant to go along with him. Ra Eg en 
„„ i If any unmarried perſon not hazing or child or 
Unmarried children] | E. 10 An. Antony and Cardigan. A 
perſ ou, hiring. peiſon having a daughter, which daughter was 
| married and fcttted elfewhere,. hired himſelf for a 
=. year, and ſerved the year: By the court, He is a ſimple perſon within 
- the meaning of. the act, though not exprefsly within the letter of it. 
| The meaning of the ſlatute was, that he might not bring any conſe- 
| quential damage to the parith, which he cannot pothibly do here. 
= And they held that the man, notwithſtanding he had a child, gained 
| a ſettlement by virtue of that ſervice. Caſes of S. 7. Foley. 131. 
FE. 1 An. Farriugdon and Witty. A ſervant hired for a year, 
ſerved half a year of the time, and married. The queſtion was, 
= Whether the juſtices, on complaint of the:overſeers, could make an 
i order to remove him to the place of his laſt legal ſettlement ? By tlie 
„ court, The contra between the maſter and ſervant was not diſſolvel 
1 dy. the mariiage; and admitting it might be diſfolved by an order 
3 made an complaint of the maſter, yet without that, and upon com- 
pP 419. plaint of the officers only, it could not be * diſſol ved. And the mar: 
ha riage dotl-not hinder the ſervice; the contract eontinues; and if the 
y man-pextorms his ſcrvice, he gains a ſettlement. 2 Salk. 527. 5 
1 : | 
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The ſame feſolved, M. 1 G. 2, K. and Sutton. 2 Seff. C. 
J. 27 G. 2. Hanbury and Tardebigg. The pauper was hired for 
2 year at Haubury; ſexyed thuee quarters of the year; then mariied; 
whereupon his maſter took him before a juſtice, who allowed the 
maſter to diſcharge him for marrying within the year, but made no 
order in writing. The queftion upon this was, Whether the: er- 
vant was properly diſcharged within the flatute of the 5 EL. Ce 4+ 

ſ. 5- By Lee Ch. J. and the court: Here is no aꝗ af quriſdiction in 
the juſtice, having made AO order in Writing. Though the maſter 1 
might diſpenſe with the fervice by parol, a juſtice of the peace can- —_— 
not, who hath his juriſdiction by ſtatute, and every thing he daes in ul 
purſuance of it muſt be by order, and that is examinable in the court | 
of king's bench, Therefore the court held, this was no diſcharge 

of the ſervice. And they ſaid that the jukice can only, hy the ſaid 
ſtatute, diſcharge for reaſoualle cauſe ; and that marriage itſelf, as 
ſuch, is not a reaſanable cauſe; the ſame being na offence, nox in- 
convenience to the public. Bur. Set. Caf. 322. e kr Ke'® 

E. 31 G. 2. Ban Newton and Marton. George Hrion, the 

pauper, and his wife, being legally ſetiled at Bank Newton; he the . 

aid George Ayrton, on the 16th of February 1738, agreed with John 
Wilcock, ſon of Henry Wilcock of Marten, by arder and on behalf 
of his ſaid father, to ſerve the ſaid Henry Mileock, for a year from 
the 24th of the ſame month of February (When his father's then ſer- 
vaf was to go away), at 5 guineas Wages, in caſe the ſaid Her 
Wilcock ſhould approve the ſaid terms. On the 18th of the laid 
February, the wife of the ſaid George Ayrton died, withqus iſſue. 

On the 24th of the fame month, the laid : George Ayrion went to 5 
Henry Wilcock, and Henry aſked him, upon what terms his ſen aujcg 
he the ſaid George had agreed? Which terms he the ſaid George xe- * 
peated, as above. Whereupon, he the faid Henry HYoork ſaid, 
that he did agree to the ſaid terms. And the (aid George Arten did 

tien enter upon, and continue in the ſaid ſervice for a year, u was 
objected, that this man was not an unmarried perſon at the time of 
the hiring, to wit, on the 16th of February. Unto which it was 

| anſwered, that the contract was nat complete, but à mere nullity, | 
till the aſſent of the principal (the father), which was an the 24th- 9 
For lie had it in his power to diſapproye It was * not binding, till *P 420. | 
his aſſent was given. For the agent only. acted under a limited au- ”_ 
thority. And when the principal did aflent, the ſervant was unmar- 

ried. and by the court, it is clear, chat the hiring Was gn the 
24th. For the father might have diſſented from the conditional 

agreement made by his {on on the x6th. And, conſequently, they 
held, that this hiring and ſervice did gain a ſettlement at Marton, 
where the ſervice was performed. Burrow's $ettl. Cęſ. 455 
 Shat} be lawfully hired into any per iſh ar town for . | 
one year) Theſe words do introduce-one great ſub- Hiring for a 
ject of debate, namely, What {hall be deemed a ger. | i 
ſullicient xiring for @ gear within theſe Ratutes, b bf — 
virtue whereof a perſon ſhall be intitled 40 gain a dettlement? Can- 
c£:ning which ithatk been reſolved as follows . 
| FEE 2 (1) | M. 9 An. 
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(1) M. 9 An. Dun ford and Ridewick. 4 
To be hy one in- rſon was hired for half a year, and after that waz 
tire contract, Hired again for another half year, with the ſame 
perſon, and thereupon ſerved a year in one conti. 
nued intire ſervice, but by ſeveral hirings. By the court: It ought 
to be one intire contract and one intire ſervice; the one is require 
by the ſtatute, as well as the other. If a ſeryice under ſeveral con- 
tracts ſhall gain a ſettlement, one that ſerves by the month, by the 
week, or by the day, may, if he continues a year, gain a ſettlement, 
One may hire by the day for charity; but there is danger of being 
chargeable in hiring ſuch a perſon by the year. For ſuch a term 
as a vear, it is not ſuppoſed a maſter would hire one, unleſs ah}: 
of body, and ſo a perſon not likely to become chargeable. 2 Salt, 
5 M. 12 An. Horſham and Shipley. A perſon was hired from 
May day to Lady day, then from Lady day to May day; and fo 6 
again in like manner for another year, The queſtion was, Whether 
this gained a ſettlement ? And the court were of opinion, it did not; 
for they ſaid the hiring muſt be for a year, Foley. 34. 
H. 11 G. 3. Great Salleld and Lowther, Two juftices removed 
Catharine Nicholſon from Great Salteld in Cumberland to Lowther u 
the county of Meſi morlaud And the ſeihons, upon appeal, confim 
their order; ſubject to the opinion of the court of king's bench, ot 
the following caſe.———The pauper was hired to illiam Thompſon 
of Hackthorpe-hall in the pariſh of LTowther from Yhitſuntide u 
Martinmaſs; and again was hired to the ſaid Thompſon, at Hacl- 
thorpe, for the ſucceeding half year from Meariinmaſs to the Whit 
funtide tollowing ; and in purſuance of thoſe hirings ſerved the {aid 
*P 421. William Thompſon, at * Hackthorpe aforeſaid, for the complete yea, 
without leaving her ſervice; and received two half vears wages. | 
was further ſtated, that the uſual cuſtom of hiring ſervants in Cui» 
berland is from half year to half year: That it hath been the invar- 
able practice of the quarter ſefhons af Cumberland, as long as can 
be remembered, to adjudge that the ſaid hiring for two ſucceſſive halt 
vears, and ſervice in purſuance thereof for one whole year, with the 
ſame perſon anc in the ſame place, ſhould be a ſettlement under the 
ſeveral acts of parliament made relating to the poor. lt was moved 
to qualh theſe orders, as here was no hiring for a year. Mr. Wat 
lace was to have ſhewed cauſe, on behalf of the pariſh of Great 
| Salkeld; but he candidly acknowledged that the orders could not be 
lupported, there being no hiring for a year. Burrow's Settl, Ca: 
654. 5 5 * 5 7 


| (2) FH. 24 C. 2 Vincaunton and Credilon. 
General hiring A boy of 17, born in Wincaunton, offered himiell 
zplies kirins to ſerve Samuel Williams of Charleton Horethorne; 
for a year. who hwed him to terve him in huſbandry, and 
| agreed to give him meat, diink, waſhing, lodgins 

and cloaths when wanted; but no particular time was agreed ob, 
and the pauper apprehended his maſter might have been off, or be 
might have gone away from him, at their pleature. N eren 

| 5 5 ther 
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there was no agreement for that purpoſe. The boy continued and 
ſerved him in Charleton Horethorne two years and an halt. Bythe 
court: He gained 2 {ſettlement there, by this ſervice. A general 
hiring is a hiring for a year. And here are no circumſtances in this 
caſe, to ſhew an intention to the contrary, or to vary it from the ge- 
neral rule. The mere apprehenſion of the pauper doth not do it. 
Burrow Ren. Ga. ... ber 61th 

E. 33 G. 2. Handley and Berwick St. John's. The pauper, ſet- 
tled at Handley, happening to meet Mr. Jones, head keeper of. .. |. 
Ruſhmore Lodge in the pariſh of ; Berwick St. John, who had then 
lately parted with one Edward Hill, who had been for many years 
one of his ſervants or under keepers, at the wages of 31. a year 
and a keeper's livery, beſides meat, drink, and lodging; the ſaid 
Mr. Jones addreſſed the pauper thus, Do you like the life of a 
keeper? Which being anſwered in the athrmatiye, he ſaid further, 
Then go into Ned Hill's place, and you ſhall want no encourage- 
ment. Accordingly he went, and continued in the ſervice tor three 
years, and received three years wages, The queſtion was, Whe- 
ther this converſation amounted to a hiring for a year, ſo as to gain a 
ſettlement? It was urged, that a hiring generally is biring “ for a * P 422, 
year, and that the law knows no other ſervant but one for a year; | 
and that this has an expreſs reference to Hill's ſervice, which was 
for a year: On the contrary, it was argued, that here was no actual 
hiring at ally and none can ariſe, by implication, from the bare ſer- 
vice alone; and that the reference to Ned Hills ſervice relates to Hill's 
work only, and not to his contract. By lord Mansfield and the court: 
This man ſerved three years, and received wages accordingly. But 
it is ob;eeted, that he was never hired at all. It is admitted, that if 
he was hired at all, it would by law be a hiring for a year. And 
upon the ftate of this converſation, it is a clear hiring; for Hill was 
a hired ſervant. And therefore it was adjudged, that the pauper 
thereby gained a ſettlement. Burrow's Settl. Caſ. 502. 2 

M. 10 G. 3. Bedfield and Dedham. The pauper Samuel Bolton 
was hired to Jo wiaſon of Dedham, to ſerve him in the buſineſs 
of a plumber and glazier, at the wages of ſix ſhillings a week, board, 
lodging, and waſhung, ſummer and winter. He ſerved under that 
agrecment for eleven months; when his maſter, having taken an 
apprentice, informed him, that he muſt lodge out of his houſe. 
Upon which, the pauper demanded 6d. a week more; alledging, 
that he would otherwiſe quit the ſervice. He continued to receive 
the additional 6d. a week till after the expiration of the year, And 
the pauper, by the atorzfaid hiring, apprehended he was bound to 
ſtay with his maſter a year. It was objected, that here is nothing 
ſtated that im ports a contract for a year; and conſequently the pau- 
per was not bound to ſerve a year, whatever he himſelf might ap- 
prehend concerning it. Upon which it was anſwered, that a ge- 
neral hiring is a'hiring for a year. The mention of 68. 2 week is 
only to aſcertain the rate of the wages, but doth not mean to conſider 
the ſervice as a weekly ſervice; and as the wages in this trade are 
higher in winter than in ſummer, the words ſummer and winter ſhew 
that this was intended to be a continued contract for both thoſe ſea- 

. ſons; 
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ſons ; and that by fixing the wages to be the ſame in both, it was un- 
derſtood by both parties to be a contract for the whole year. Bu; 
is, at leaſt, an indefinite contract; and an indefinite contract is a . 
tra ſor a year. By lord Mansfield and the court: There mus be 
a hiring for a year; either in law, or in expreſs words. The Words 
do not exprels it: And here is a circumſtance ſtated, which deſtroys 
the preſumption of its being a general hiring for a year; namely, 


Be that the ſervant demanded an additional fixpence a week, alledpi 
*P 423. that he would * otherwiſe quit the ſervice; and the maſter's comply. 
ing with this demand ſhews that neither of them at that time thought 
the contract originally made between them was binding for a yea, 

| Burraw's Set il. Caſ. 653. 1 
M. 14 C. 3. Baſing floke and Stockbridge. The pauper Aargy 
Alexander was hired to one Michael Nicholas of the pariſh of Mor- 
ſlon, to ſerve him as a bootketcher, and occaſionally as a poſt chaiſe 
driver, no term for which he was to ſerve being mentioned. He 
went accorlingly into the ſervice, and continued in it for one year; 
and was, during that time, found by his maſter in meat, drink, and 
lodging there, but received no wages for ſuch ſervice. He was af. 
- . © terwards hired to Fohn Waits of Bang floke to be a chaiſe driver, 
but no term was mentioned: He ſerved him for a year there; being 
found by him in meat, drink, and lodging, but received no wages. 
He thought himſelf at liberty to leave either of theſe maſters whene- 
ver he pleaſed. And ſeveral witnefles proved that the cuſtomary 
manner of engaging chaiſe drivers is as the pauper depoſed, and that 
the maſters and drivers think themſelves at liberty to part whenever 
they pleaſe. ——Lord Mansfield was abſent. The other three judpes 
were of opinion, that this was a ſufficient hiring for a year. A ge- 
neral indefinite hiring is a hiring for a year, unleſs ſomething appear 
that may raiſe a preſumption to the contrary. And nothing is here 
| Nated, which limits the hiring, or ſhews that it was meant to be 

for leſs than a year. Bur. Seit. Caſ. 759. „ 

M. 16 G. 3. Mangotsfield and Bath Eaſton, The pauper was 
hired to John Giles a barber in the pariſh oi St. ohn in the town of 
Devizes, to ſerve him as a journeyman barber; who was to give him 
meat, drink, and lodging; but in lieu of wages, he was to have tie 
Chriſtmas-boxes; but no time was ſtipulated during which he ſhould 
ſerve. And upon theſe terms he lived with him for four years; but 
thought him ſelf at liberty to leave his maſter when he thought pro- 
per. Afterwards he was hired to hn Bedford, an innkeeper it 
Mangotsfield, to ſerve him in his fiables; who was to find lum meat, 
drink, wathing, and lodging, but no wages other than what he 
ſhould receive as perquiiites of the fleble; and no time was ſtipu— 
lated during which he ſhould ſerve: And he appichended, that nis 
maſter might have turned him off, or he might have gone away from 
him, at their pleaſure. From the time that the pauper began 0 
ſerve the ſaid John Bedford to the time at which hie left him, was 
fixteen years. During which time, he left gie laid Fohn Bedfori 
ſeveral times at his pleaſure. But from the time of his firſt gowg 
*P 424. into * the ſervice, he was with tae ſaid o Brafory two years and 
3%, B f Salt. anne :oheo > ot che ſ. id tem 
upwards without caving him at al ; 2 2 the erig of the ſai 1 
| ; > \ | 1 
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of fixteen years, he was with him for three years together without 
$ interruption. —— The counſel who were to have argued this to be 
no ſettlement at Mangot feld, gave up the point as inſupportable- 
Bur. Set. Caf. 8 23. „ EFF 
M. 16 G. 3. Cavendiſh and Clare. The pauper, being 4 jour- 
neyman miller, at Michaelmafs 1768, let himſelf to Elizabeth Stam- 
| mers of Clare by the month, at the wages of 88. a month, and was 
at liberty to depart from his {aid ſervice at a month's. wages, or a 
month's warning. And at the time of hiring it was agreed between 
the pauper and the ſaid Elizabeth Stam mers, that if he continued in 
her ſervice till harveſt time, he fhould be at liberty, during the har- 


veſt month, to let himfelf to any other perſon for the harveſt month. 
He continued five years in the ſervice of the ſaid Elizabeth Stammers, 


and during that time conſtantly let himſelf to ſome perſon or other 
for the harveſt, and received the common wages of 88. from his ſaid 


miſtreſs for the harveſt month in each year; and paid her one moĩety 
of the wages earned at ſuch harveſt, annually, and during his ſervice 
with his faid miſtreſs; but generally at the end of every month, and 
ſometimes weekly, received his wages of 88. a month, or in that 
proportion. And he conſidered himſelf as a monthly ſervant, and 
at liberty to leave his miſtreſs at the end of any month, on payment 
of a month's wages, or giving a month's warning, according to the 


fir agreement. This point was given up by the counſel as indefen- 
ible; the ſaid hiring being only a hiring by the month. Bur. Sets: 
Caſ. 9819. „„ 1 

(3) M. 25 G. 2. Dam and Tutbury. Rawe 


Port of the pariſh of Jam, eſquire, hearing that Hiring for a $ 


the pauper was a likely boy to ſerve him as his po- year, part of 

tillion, ſent to the pauper's father to have him upon which was 

| liking. After the pau per had ferved Mr. Port eight then paſt. 
weeks on liking, Mr. Port hired him for a year to 


commence from the beginning of. the faid eight weeks. He ſerved. 


Mr. Port in the faid pariſh of Ilam a year (including the eight 
weeks) and ten days and no longer. By Lee Ch. J. This caſe dif- 
ters from all the former caſes. In Zidney and Stroude, the firſt hiring 
was conditional, for a quarter of a year upon lIikirg ; and if they did 
like each other, then to continue for a year: Yet it was holden a 
good ſettlement, as they did like each other; and the year's ſervice 
was performed. In Neu H/7ndſor and Chipping Wycomb, it was un- 
certain till the end of the year, whether the hiring would be for a 
year, “ yet happening ſs in event, it was held good. In the preſent 
cale, the commencement of the hiring was eight weeks after the boy 


had been _ liking, with'a retroſpect to his firft coming into the 


| {eivice. Now a'man cannot ſerve. from a day paſt. Mr. juſtice 
Mer thought the caſes of Lidue) and Stroude, and of Chipping 
1 3comband New Windfor, had carried the matter as far as poſſible; 
and if they were new. queſtions, he ſhould doubt of thoſe refolutians : 
But both thefe were hirings-for.a-year, previous to the ſervice; and 
te conditions were pertarmed. He obſerved alſo, that the ſafeſt 
Way is to adhere ſtriétly to the words of the ac of parliament; for 
EE 3 rehnements 
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refnements upon theſe queſtions have produced infinity of queſſicm 
3 thonites. And the court were of opinion, that the Pauper by 
et this hiring gained no ſettlement in lam. Buriou Soil 
Ca. 30% 5 

Z. 17 G. 3. Cheſhunt and Hoddeſdon. Caſe ſpecially ſtated 
That Anne Eickley went to one Mr. Vear's at Hoddeſilon to enquire 
for a place, where ſhe continued for about three weeks on liking 
without any terms being talked of, when her aunt came and let * 
for a year for 4 l. to commence from the day the firſt came into the 
ſervice; under which hiring ſhe ſerved a year, including the the 


| weeks, and received her whole ycar's wages; that till her aunt came, 


no agreement of any fort was made, and that ſhe thought herſelf a 
liberty to go to any other place, if one had offered. Wallace wes 
to have ſhewed cauſe in ſupport of this hiring, but ackno wicdged, 
that aſter the caſe of K. v. Jlam he could not maintain that a retyy- 
ipective hiring was good. Cal. Caf. 23. „ 

24 (4) T. 3 6. Ranton and Haughton. Order 
Hiring for ele- ſpecially ſtated: Fohn Evans was hired with Ralth 
wen m,. Trutſhaw of Haughton from Af/h-Wedncſay til 

Cahriſlmas, and ſerved him that time. Then he 


went away from him, and ſtaid with his father in Ranton, for about 


a week. Then he returned to the ſaid Ralph Trubſhaw, and was 


again hired with him for 11 months, and ſerved him the ſaid 11 


months: Then departed from the ſaid Ralph ZTrubſhaw, and took 
his cloaths with him, and was abſent one week. Then he return 


to the ſaid Ralph Trubſhaw, and was hired with him for 11 months, 
and accordingly ſerved him; and then left that ſervice, and went to 
his father in Ranton, and ſtaid about one week. Then the faid 


John Evans ſerved one Fohn Sutton of Haughton aforeſaid for about 
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tervice ge a 4ettlement? And as to the matter of fraud, if there 15 


three weeks: then returned to Rantion aforclaid, and ſtaid for about 
a week: And then returned to the ſaid John Sutton, and hired with 
kim for 11 months, and ſerved “ within a fortnight or three weeks 
of the laſt 11 months; where, by agreement with the ſaid Fohn 
Sutton, to avoid a ſettlement in the pariſh of Haughlon aforeſaid, he 
left him, took his cloaths, and went into the pariſh of Gnoſall, and 
there continued about a week; then returned to the faid Fon Sulton, 
and continued with him ſo long as to make up his ſervice of the lat 
]1 months; and three weeks before Cnriſimas, the faid John Evens 
hired himſelf again to the ſaid John Sutton, for another 11 months, 
ard ſerved him from that time till within three weeks of Michael mas 
tollowing, and then came away and married. The queſtion wa, 
Whether theſe ſeveral hirings were ſufficient to gain a ſettlement in 
the pariſh of Haughton? Parker Ch. J. ſaid, this was an apparent 
traud, and differed from all the other caſes. Pratt J. ſaid, 1 doubt 
we niuſt take the law to be, that there maſt be a hiring for a ze, 
and a ſervice for a year: Here the ſeſſions have found it ſpeciail!, 
and there is neither hiring nor ſervice for a ycar: And ſuppoſe 2 Wan 
that lives in à pariſh incumbered with poor, hires a ſervant for 1 
months only, purpoſely, by way of caution, to prevent a chaige 
upon the pariſh, the intent is lawtul, and how can ſuch hiring and 


an”, 
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any, the juſtices of the peace are judges of that. 6 Eyre J. was of 


the ſame opinion of Pratt 1 Powts J. being abſent). Afterwards, 


in Eaſier term, after long debate and conſideration, the opinion of 
all the court was, that theſe hirings and ſervice in che pariſh of 


Faushton were not ſufficient to gain a ſettlement: ani. though ſuch + 


biriogs as in this caſe do defeat ſettlements, yet if that is a miſchief, 
it is to be remedied by the legiſlature, and not by the court, which 
js to judge on the Jaw as it lands, Fol. 137. Str. 83. 10 Mod. 

7. 30 C 31 G. 2. Milwich and Creyton. Thomas Thacker was 
| hired at Miiwieh for 11 months for 41. 108.3 and it was agreed be- 
tween him and the maſter, that he ſhould give in a month's ſervice, 
beyond the 11 moriths. Ile ſerved the 11 months, and alfo the given- 
in month, except the laſt three days, and he could not ſay whether 
he ſerved them or net; but he received the whole 41. 108. wages: 
|: was moved to quaſh theſe orders; becauſe this was not a hiving 
for a year, being only for 11 months; nor a ſervice for a year, be- 
cauſe three days are wanting at the end of it. But the court were 
very clear, that this agreement is a manifeſt contract to ſerve for a 
year, notwithſtanding the {orm of expreſſion; (which by the way 


they conſidered as an attempt to prevent the man's * gaining a ſettle- * 


ment, by a very paltry evaizun,) The real queſtion is no more than 
whether - Ii and one make 12. There are no particular technical 
words neceſſary, to matte a hiring for a year. The ſubſtance of this 
agreement is, to ſerve 12 months, for 4 I. 108. And what ſignifies 
tie variation of expreſſion? Every contract to ſerve, is a contract to 
cive for a year, unleſs there be ſomething to explain it otherwiſe ; 
and certainly there is nothing here to explain it otherwiſe. And no 


action could have laid for the wages, till the end of the Fhole 12 


months. And as to the ſervant's going away three days before the 
end of the year, the ſtate of the fact doth not ſupport the objection. 


He could not ſay, wiether he did or not. But he reccived the whole 


41. 108. wages; which at leaſt ſeems to imply the maſter's conſent 
or permithon., Bur. Sett]. Caf. 433. „„ 
In the caſe of Redbourm and Murfley, E. 27 G. 3. 


Caſes by Durnf. and Raſl, 694. Adjudged that no Hiring and ſer- 


ſettlement is gained by a hiring and ſervice for leſs vice for leſs . 
taan a year, though the. maſter tell the ſervant at than a hear. 
tle hiring, that be ſhall not belong to the pariſh, 

and the ſeſlions ſtate ſuch contraëts to be traudulent. 

(5) . 31 G. 2. Biſſiop s Hatfield and Saun- LE 
dridge. A man was hired from Michaeclinas to Mi- Hiring for a 
thaeimas, for 5 l. wages, with liberty to let himſelf year with liber- 
ſor the haryeſt month, to any other perſon. He ty to be al fent 
ſerved till the harveſt month, and then tired for en particular 
tat month, and yece;ved wages for it. During occaſions. 

mat month, he bitv id for his maiter, and lodge 

in his maſter's houſe at Seizaridge during the whole year; and ſerved 
duc che remaindet of h time, and received his gl. wages. By the 


court: This is in effect only hiring {or 11 months; and the harveſt 
month is the prinzifa! month of the vear, It is ſafeſt to keep to the 
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ſtatute. If we allow this, we ſhall not know where to ſtop. Bux. 
row's Sett. Caj. 433. „ 

7. 13G. 3. Old Sodiury and Weſierlergh. The pauper Willian 
Ayliff was hired for a year to Anne Iyler of Old Sodhury to ſerve her 
for a year, but at the tame time he told her, that he was in the nmi— 
litia, and he might be abſent about a month in the year to attend on 
that duty, but that he would pay a man to ſerve in his place; or elf 
he would make her aa allowantz out of his wages for the time he 
ſhould be abſent. He entred accordingly on his faid ſervice with 
the ſaid Anne Tyler, and ſerved her till the month of May following, 
and then joined and attended tae militia for thirty days, and after- 
wards returned to his ſaid fervice with Are Tyler, and continued 


*P 428. therein until the “ end of his year, and then made her an abatement 


of 8s. out of his wages for the time he was abſent out of his ſervice. 
It was argued, that this gained ito ſettlement, becauſe here was 
no hiring for a year: It is true indeed, that the words are, to ſerve 
her for a year; but a hiring fof a year, with liberty to be abſent for a 
month, is really only a hiring for tr months; and when a part of 
the year is excepted out of the original contract, no ſettlement can be 
gained. Now here it was ſtipulated at the time of the biting; it 
was part Oi the original coptiatct, that he might be abſent about a 
month in the year. In ſupport whereof was cited the cafe of Br/h:t's 
Halffeld, where liberty for the ſervant to let himſelf to any other per- 
ſon during the harveſt month was holden to make it no hiring by the 
year. — Unto which it was anſwered, that this was a goed hiring 
tor a year. It is poſitively Rated, that he was hired to Anne Tyler 
Tor a year, to ſerve her that year. And what follows is not re pug- 
nannt to tilis poſitive Nate of the fact: It amounts only to an agreement 
to diſpen{2 with his perſonal ſervice for about a month, upon the 
terms he propofed in caſe ſuch an event ſhould happen. The caſe of 
Biſhop's Hatfieid was a hiring from Michaclmas to Michaelmos, wit 
liberty to let himſelf for the harveſt month to any other perſon: which 
was, undoubtedly, only a hiring for eleven months, and no relation 
at all ſubſiſied between the aſter and ſervant during the Jar 
month. Whereas, here, it was contingent, and the man was io 
e the whole year if the contingericy did not happen. And he ae- 
tually did ferve the whale year, except thele thirty days, and made 
a propbrtionable ahatemeut out of his wages. Here was an alterna- 
ve: It might have happened that he hed not been called out to 
rwe ln the militia within the conipals of his year, Lord Mansficid 
was not in court. Mr. juſtice Aon thought this caſe diſtinguiſhable 
tm that of Biſhop's Haifeld : That abſence for Pl particular time, 
with the maſter's leave, not agreed for at the time of hiring, dota 
not Giſſolve the contract: But in the caſe of Biſhop's Hat field the 
o. tginal hiring was with liberty to let himſelf for the harveſt month 
ta any other perſon. This made a clear chaſm in the original con- 
t1a6t, It: was plainly 4 hiring for leſs than a year. In the preſent 
caſe a man is hired fora year, to 1erve for a year, but mentions an 
event that might happen H his being called out to attend his militia 
duty: And told his mittels, that if it houl) ſo happen, he wane | 
3 „ either 
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either pay a man to ſerve in his place, or make her an allowance out 


of his wages. This is not a chaſm in the contract, but a * Gi Rag *P 42g . 


ſation with the preſent ſervice. Mr. juſtice Milles premiſed, that 
ſettlements ought to be favoured ; and that militia men ought not to 
have any additional hardſhip put upon them, if it can be avoided. 
However, he could not help thinking, that the caſe of Biſhop's Heat- 
feld was very like the preſent cafe, and that the abſence was ag 
much part of the contract in the one cafe as in the other. If the 
ae did not expreſsly agree to it, ſhe at leaſt acquieſced. In- 
deed, in the preſent caſe the ſeryant agreed, either to find a ſubſti- 
tute, or to abate out of his wages. No this was at the election of 
the miſtreſs: And the diſpenſed with his abſence, u pon an abatement 
out of his wages. Upon this difiinftion, and -this only, I would, 
for the advancement of ſettlements, diſtinguiſh this cafe from that 
of Biſhop's Hatfield. —— Mr. juſtice Afthurft ſaid, that in a caſe 
which might a:tect a vaſt number of militia men, he was for lean- 
ing in favour of their gaining ſettlements. ' And he thought this caſe 
to be dittinguiſhable from that of Biſatop's Hatfield. That caſe was 
certainly no more than a hiring for eleven months. But here was 
an alternative ; it might happen, that the ſervant ſhould not be called 
out. Therefore he concurred in ſupporting the ſettlement. Burs 
row's Sell. Caf. 753. | tn EO 

E. 20 G. 3- Winchcomb and Chipping Norton. The pauper 
hired himſelf in the pariſh of Chipping Norton, five weeks before 
Michaelmas, for a year; and at the time of the hiring, it was agreed 
between him and his maſter, that his wages ſhould be paid weekly, 
2t 88. a week, and that, being a ballotted man in the militia, he 
ſhould be abſent for the month, and in lieu of that month Thould 
ſerve another month at the end of the year, He was accordingly ab- 
{nt thirty days in the militia, and then returned to his ſervice, but 
he only continued three weeks of the month which was agreed to be 
ſerved in lieu of his abſence in the militia, leaving his maſter a fort- 
night before Mzchaolmas:' He expreſsly {wore, that he did not ſerve. 
his mater a year by one week. It was objected, that this was na 
luring for a yoar, nor any ſervice fora ycar, at Chipping Norton. 
The exception was part of the original contract. There was to he. 
an interval, and then the pauper was to come. and ſerve in the enſu- 
ing month, as much more as, pieced to the former ſervice, would 
makeup a, year. But a hiring under the flatute muſt be far a whole 
year, without any interruption foreſeen and ſtipulated fox at the time. 
of the agreement.——By lord Mansfield and the relt of the court; 
There is in this caſe a hiring for a year; and there is alſo a ſervice 


for a year, if it were not * for the month's abſence in the militia. & p 430. 


A ſervice muſt be for a continuation, without interruption, or adding 
together broken pieces to make up the year. But here, the agree- 
ment, as to the abſence for a month in the militia, was only what 
would have been implied, and what the maſter muſt have conſented 
to. The year was compleatcd five weeks before Mzchaeimas, and the 
additional month agreed for was only in the nature of a compen- 
ſation for the ant of the pauper's ſervice while abſent in the militia, 
and equivalent to a deduction e wages. The court ought 

| 2 2 8 ta 
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to lean in favour of ſettlements, and the bad conſequences wold be 
very extenſive, if we were to determine that a man ſhould loſe jj; 
ſettlement by ſerving his country in the militia, We are all of opi- 
nion, that this is a good ſettlement at Chipping Norton. Douglas 
376. Cal. Caf. 94. | 5 8 Role - 
M. 15 E. 3. Llecluey and Empingham. The pauper Joſeph 
Langton, ſome little time before Herborough fair, hired to Henry 
Hubbard of I lechney, from that Harborougk fair to the Herborough 
fair next following, being one year, at the wages of 21. {uÞ}ect to x 
liberty of being abſent eleven or twelve days in the iheep-ſheating 
ſeaſon, and to have the benefit of what he got during that time. Ile 
entered upon his ſaid ſervice, and ſerved the ſaid Henry Hubbard 1: 
Fleckney for above three quarters of the year. He went to ſheer {hee i 
in the ſeaſon, for about eleven days, and ſerved the ſaid Henry Hul- 
bard at Empinghum the remainder of the year. He received to his 
oven uſe what was paid him for the ſheep-ſhearing, over and beſides 

his wages of 31. One day in the ſeaſon, he aſked his maſter's leave 
to go a theep-ſhearing: his maſter ſaid, he was going out, and could 
not ſpare him that day; and in copſequence thereof he did not go. 
The pauper, during the ſhearing ſeaſon, returneg frequently to his 
maſter's houſe, ard did what work was to be done; and his maker 
found him his board as often as he returned home, It was argued, 
that this was not a hiring for a year; for it was part of the contract 
to except eleven or twelye days out of the year: like as in the caſe 
of Eifhop's Hetfieid, where hiring for a year, with liberty to let him- 
Helt tur tie barveſt month to any other perſon, was holden ta be only 
a hiring for eleven months, Unto which it was an{wered, 'That 
this ougit not to be Conſidered as an exception out of the axigiaal 
contract, but upon the foot of a leave of abtence conſented to by the 
maſter; like the caſe of the militia man, and not like that of Eithog's 
Halſieli, nor within any of the cafes which turn upon exceptions | 
out ef tie original “ contract —But the court were unanimoully 
of opinion, that this was an exception out of the contract at the ume 
of making it. They held it to be part of the contract, and not to be 
conlidered upon the foct of leave of ablcnce given þy the maſter; 
who, being bound by the contract, could not refuſe agreeing to it» | 
The militia man's caſe, they ſaid, Was a particular caſe: It was no 
more than the law would have implied. And it was determined 
that no ſettlement was obtained under this hiring. Bur. Set. Caf. 
791. / 


(6) 7. 10 G. 3. Newflead and Holy Tſtard. 
Firing from Frances Downey was hired at N hitfuntide 1567 to 
Mhitſuutide to Thomas Hill at Holy 1ſand, to terve him for a vear 
M hilſu ntide. from the ſaid Hhtſuntide to the WWhitſuntide fol- 
| lowing, at certain wages. She entered upon the 
aid ſervice accordingly at V hitſuntide 1767, and continued therein 
till Mhiiſuntide 1768, when ſhe yeceived à year's wages from her . 
ſaid matter for ſuch ſervice. It was further Rated, that it hath been 
uiual in that country, to hire feryants fron, ZF/Litſuntide ro Whitſun- 
ide And that an hiring and ſervice from Whitſuntide to W. bit fanatic 
| 5 has 
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has always, by the contracting parties, been deemed a year's ſer- 
rice; and agreeable thereto, the maſter hath always paid rhe ſervant 
a full year? is wages for ſuch ſervice, without any diminution thereof 
or addition thereto, and without making any diſtinétion or difference, 
whether the ſpace of time between the one Hhitſuntide and the other 
conſiſted of more or leſs than 365 days. It was argued, that the 
ſpace of time between Whitſunitde 1967 and WY hitſuntade 1768, be- 
ing leſs than a year (by 16 days), no {ſettlement was gained at Holy 
Ifund by this hiring and ſervice, being both of them incomplete; 


and though the court have ſometimes relaxed a little as to the ſervice, 


vet they never relaxed as to the hiring. 
is no Caſe that proves the abſolute neceſſity that the hiring ſhould be 


for exactly 365 days. It is ſtated to be the uſual way of hiring ſer- 


vants inthat country, and ſuch ſervice always deemed to be a year 's 
ſervice. Pariſh officers are, by the 43 Eliz. to be appointed in 


But by the court: There 


Eaſter week, or within one month after Lafler (which | is a moveable 
feaſt): Yet they are conlidered as executing the office a whole year, 


though It may fall ſhort of 365 days. 


And it was adjudged, that 


this hiring and ſer vige were lutkeient t to gain 2 ſextlement, Burrous s 


Sett!. Caf. 669. ad 

(7) M. 1 C. Pyperbarrow and Freuſham. A | 
— is hired the third of October, to fer ve till Hiri iring one or a" 
Michaelmgs following; and at Michaclmas the feu days fort. 
maſter ſays, ſtay two or three * days and | will pay, 
you. It is ſaid, that this was adjudged to be a ſettlement, becauſe 
fraudulent ; and if this were allowed, there would be na ſuch thing 
48 A ſettlement ; fox every perſon wauld hire a ſervant two or three 


dars after the quarter day, purely to evade the ſtarute. Caſes of 


| Sattl. 80. 10 Mod. 293.— But Mr. Foley, in reporting this cale, 
Jays, that upon conlideration, the court were all of opinion, that 
this hiring was pot ſufficient to gain a ſettlement; for it is not à hir- 
ing for a year: And if we once go out of the act, where muſt we 


flop? And in Str. 83. this caſe is cited, andi it is there laid, that this 


was held to be no ſettlement. 

H, 5 G. Coombe and W:; dd bay Michaelmas day was on 
- Thurſday; WET 2 perſon was hired upon the Saturday following, to 
ſerve till Michaelmas; And it was held to de inſufficient to gain a 
lettlement, being not a hiring for a year. Sir. 143. 


4.3 C. 2. K. and Meſtell. Aman. was hired three days ales 
Wickaetmas, to ſerve till Michaelmas following: The juſtices held 
this to * 0d ſettlement; but quaſhed dy. the court. 1 Bare 


nard iſt. 3 


E. 5 a 0 South C erney and Couttfhourn. Ar N onthleach are 
annually held two meetings for the hiring of ſervants,” 'the one on the 


Hrdneſday before Michaelmas, the other on the #/ edneſday after. 
Ihe pauper was hired on the W. edneſday after Michaelmas, to ſerve 


ti Mi haelmas following; which he did. It was urged, that this 
being a hiring according to the courſe and cuſtom of the country, Was 


a tuticient ſettlement. But by the court: This is no ſettlement 
upon the {ace of it. There muſt be a hiring for a year, and that cane 


nv; be diſpenſed with. 1 Se Cafe. 156. 
7. M. 14 G. 2. 


*D 432. 
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M. 14 C. 2. Newton and Gouldeſborough, in the Weſt- riding of 
Yorkſhirc. Abraham Greaves the pauper, on Wedneſday after Mar. 
tinmas day, being the 14th day of November, and the day on which 
the firſt ſtatute fair for the public hiring of ſervants was held x 
Knareſborough in the ſaid riding, was hired to ferve fram that tins 
till Marizzmas day following. Which ſervice he performed accord. 
ingly. By the court, This was not a hiring fot a year, ſo ag thereby 
to gain a ſettlement. Byurrow's Settlem. Caf. 157. „ 
HM. 13G. 3. Naveſiock and Stondom Maſſey. Caſe ſpecially fiated 
by the ſellions, © That Thomas Fair the pauper, at the ſtatute fair 
at Orgar in the county of Iſſer, on the day next after old Mich. 
e elmas day, to wu, on the 11th of Odover 1733, hired himſelf 9 

Samuel * Pofsford of Naveſlock in the ſaid: county, to ſerve till the 
old Michae/mas day following: That he entered upon the faid 
ſaid ſervice, and continued in it until the old Michaelmas day fol- 
lowing; on which day he received his wages, and quitted the faid 
ſervice: It appearing to be according to the cuſtom and uſage of 
the country, to hire ſervants at the laid ſtatute fair, namely, the 

day after old Mechacl mas day, in the manner this pauper waz 
„ hired, the opinion of this court” (viz. of ſeſſions) ““ is, that the 
e pauper gained à ſettlement in NVeve/tock,. by the hiring and ſexyice 
above ſtated; ſubject to the opinion of the court of king's bench, 
« on the queſtion, whether the hiring as above ſtated is a ſufficient 


e tiring for a year to give the pauper a ſettlement ?” It was argued, 


that this wag no hiring for a year. It is a day ſhort of a year. The 
acts of parliament poſitively sequire a hiring for a year, and a ſerving 
for a year; end the cuſtom and uſape of the country cannot control a 
politive act of parliament, —Upon' which it was anſwered, That 
here appears to be a complete hiring for a year, and ſervice for a year. 
But if it ſhould be admitted, that.a day was wanting according to 
abſolute rigid ſtriètneſs of computation, yet the expreſs Rating it to 
be according to the cuſtom and uſage of the country made it a ſuff- 
cient hiring for a year to give the payper a ſetilement.— By lord 


Mansfield (unto which the reſt of the court aſſented): There mut 


be a hiring for a year, If the hiring be for leſs than a year, it wil 
not do, be the deficiency ever fo little. Two days or one day ſhot 
of a year, are equally an objection to its being a hiring for a whole 
year. Hiring from a moveable feaſt to a moveable feaft, according 
to the cuſtom of the eountry, has been determined to be a hiring for 
a year. And here they have ſtated the cuſtom and uſage of the coun- 
try to hire ſervants in the manner this pauper was hired, namely, 
at the ſtatute fair the day after old Michaclmas. If this ſhould be 
taken not to be a hiring for a year, there can be no ſettlement gained 
in this country by a ſervant: For all ſervants in this country are hired 
as the preſent pauper was hired. Therefore it ſeems no ſtretch t9 
conſider this as a hiring from Micheelmas to Michaelinas. Burr. Set. 
Caf. 719. Bolt. 387. ; 

E. 17 G. 3. Milhem al. Binham and Syderſlons cum Bermer 
Charles Dawſon, being legally ſettled at Syderſone, applied on old 
Michiaclmas Gay to F. B. of Milham, to be hired by him, but on _ 


. _—_—_ ns w— ũ ri i « as ay 
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day they could not agree about 1 ; Dawſon aſking eight guineas 
a year, and the other offering only fix pouhds. On which they parted. _ 
The * next day, viz. Of. 11th; between two and three o'clock in & P 434. 
the afternoon, they were together at 2 public houſe in Milklam, When 
E. aſked him if he would take the wages offered him the day be- 
tore, which he refuſed; but after ſome converſation Dawſon hired 
himſelf to the ſaid J. E. until Michaelmas following, at ſeven pounds 
| wages; and entered his ſaid maſter's ſervice on the evening of that 
fame day 11th OF. 17/1; and ſtaid in his ſervice till roth Oct. fol- 
lowing, being Mic haelmas 1772. On that day, his maſter not hav= 
ing finiſhed his harveſt, aſked” Dar ſon to ſtay and help him with his 
harvelt; and Dawſon thought himfelt at liberty to go away, yet he 
taid with his ſaid maſter until the next day, to wit; 11th October at 
noon; when, after dinner, he aſked his maſter for his wages, wh6 
paid him ſeven pounds; and Dai ſon quitted his ſervice, but did not 
| aik or receive any recompence for his additional ſervics: The court 

were clearly of opinion; that Dawſon by this hiring and ſervice gain- 
ed a ſettlement at Milham. M. S. Cal. Caf. tg. 4 

T. 20 G. 3. Leeds and Hanwood al. Har wood. At Oiley in the 

county of York, there is a cuſtom for ſervants to hire by the year at 
two different ſtatute days; one on the Friday before old Martinmas; 
and the other on the Friday next after old Martinmas. At whicie 
latter ſtatute day, they always hire till old Martin mas day follow- 
ing, which by the cuſtom is conlidered as hiring for a year. Old 
Martinmas day, in 1775, was on a Tueſday. On the Friday fol- 
ling, being the ſecond ſtatute day, the pauper hired till old Mar- 

tiumas day following, and ferved that time. It'was argued, that 
this was a good hiring ſo as to gain a ſettlement. And for this was 
cited the caſe of Muveſlocł, where a hiring at a ſtatute fair held on the 
day next after old Michaelmas day, to ſerve till the old Mrchaelmas |, 5 
day following, ſuch hiring being ſtated to be according to the cuſtom 
and uſage of the country, was held to be ſufficient» Unto which it 
was anſwered, That it is an eſtabliſhed point, that no hiring which 
on the face of it appears to be for leſs than a year, is ſufficient for 

gaining a ietilement. And in the caſe of Naveſtork, as there is no 

fraction of a day, and as the word till might be conſtrued to include 
the Michaelmas day, the hiring was conſidered as for a complete 
year — Lord Mansfield was abſent. The other three judges held 
this not to be a ſufficient hiring for a year. And Mr. juſtice Buller 
laid, there is no caſe, where a hiring upon the face of it appears to 
| be for leſs than a year, in which the court has held that a ſettlement 
was gained: And it would be dangerous to“ make a new precedent 
0: that ſort. And the Reporter takes notice of the caſe of Syder/{one, 
and ſays, that in that caſe, a hiring on the 11th October 1771, till 
old Michaelmas day 1772, was held to be a ſufficient hiving, though 


there was nothing ſtated of any cuſtom or uſage. Douglas. 423. 
. Caf. 190. OE Or 2 


*P 425 


M. 27 G. 3. Beadlam and Skiplam. Two juſtices removed Zti- 
2aeth the wife of William Ware, from Beadlam to Skrplam. The 
leIhons confirmed the order, and ſtated the following caſe. That 
Ware the huſband of the pauper at old Martin mas 1777, being then 
5 unmarried, 


- 


, * *0 a, 4 
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unmarried, hired himſelf for a year, and ſerved that year in Sy. 
dame That on the next day after old Marttumas day, (viz.) on the 
23d of November 1758, being then alſo unmarried, he hired himfzy 
to one Baer of NMauon, to ſerve him from thehceforth uti] ly 


Murtinmas way following ; and that he did accordingly enter into tho 


ſervice of the 1aid Barker a few days after ſuch hiring, and continued 
io ſerve him at Naw/or until the odd Mar{iinmas day following, o 
winch day, about 12 o'clock at noon, he received his full Wagen, 
and left his maſter's houſe in the evening of the ſame day 4, 
kurſt ſ. It is much to be lamented that there is ſuch confuſion in 
ſettlement caſes; therefore whatever the lateſt determinations may 


be, they ought to be adhered to; now the laſt caſe, namely, that of 
the K. and Syger/ione, ſeems to correſpond with this in every pint: 


Before that, a diſtinétion had been made, as where the liiring an; 


ſervice had been en preſsly found to be for a vear according to the 


cuſtom of the countiy; but in the laſt caſe, no ſuch diſtinétion was 


taken; in here there is no cuſtom ſtated ;z and“ until mult be taken 


the firſt inſtant of the next. 


to be iu he. Therefore there was a hiring and lervice for a yea, 
for he entred into the ſervice the fuſt day of one year, and ſerved ty 
Buller J. The only queſtion ig, 
whether Martinmas day is to be taken icli or exclujtve. The 
pauper's hufpand was hired the day after Martinnias Gay, to ferie 
till the Marithmas day foliowtng. From the moment of the _ 

| 


he became the ſervant of the maſter, and continued in the ſervice t 


Marlin mas day; then does the word “ include the day? the fo- 


mer caſes have decided that it does; and if it only included a part of 


the day, as there is no fraction of a day, the ſervice would be con- 


plete.— Both ordeis quaſhed. Caſ. by Durnf. and Haſt. 490. 
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(8) 7. 13 An. Jeſſop and Miſſenden. Sarah 

Hiring with Barnes lived with her father fora year as a hired 
one s father. Jervant, in a little * cottage upon the waſte, for 
| 108. a year, belides what ſhe could get by her ler- 


vice and labour. And whether ſhe gained a ſettlement thereby, was 


the queſtion. And the whole court held ſhe did; there is no grown! 
of fraud; for it was to live with her facher, who might be grown 
old. Fol. 142. „ SO 5 , mo 

T. 27 G. 3. Thorpe and Chertſey. Jane Filly was removed from 


| Thorpe to Chertſey; the ſeſſions confirmed the order, ſubject to the 
7 Y 7 ] 


opinion of the court on the following caſe.— The pauper was hited 


for a year to Mr. S#irley for 41. and ſerved that year in CHertje): 


About three weeks before that fervice expired, her father, who was 


à day labourer, in conſequence of his wite's death, came to the pair 


and lived with her father at Zhor pe tor a year and upwards, Ours 
' which time he get about one guinea and a half by keeping fo 


per, and applied to her to come and live with him, to do the oihics 
of a ſei vant tor a year in the pariſh of Zhorpe, and offered her hoard 
and lodging, and ſuch profits as ſhe could make by keeping fou, 
and what ſhe could earn by her own labour; and if that did not pry 
duce as much as the got at Mr. Si dens, her father was to mace up 
the difference. She agreed to thoſe terms and came according, 


Pöl ls } 
All 


x , * 
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ahd tro guineas and a half by going out charring, and taking i plain 
work; atid at the end of the year, her father gave her 108. as an 
a0ditional recompence for her having gone with him to reap in the 
harveſt month. ——Si]tefler and Shepherd argued in' ſip Ft Ur che | 
order of ſeſſions, and I dImer contra was topped by the'court.——' 
Aſahurfl J. Alt that is necellary to give a ſettlement under theſe ſſa- 
tates is, that there ſhould be a hiring for a year and a ſervicè for a 
year. As to the hiring for a year, it is only neceſſary to read the 
words of the cafe to determine it; it ſtates that the pauper's father 
/ "hin 6 09 1h ire UI IESE 
for a year on certain terms, which ſhe agreed to, and that ſhe'came 


yu. + I 4 


there was no hiring at all for any time. Groſe J. In order to gain 


4. k * 


— 
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her contract ſhe thought herſelf at liberty to play or be abſent from 
her work as long as ſhe pleaſed, only that ſhe was not at liberty to 
work for any other maſter. By the court: This caſe hath all the 
requiſites of the ſtatute, and is a good ſettlement. For in fact here 
is a hiring and a ſervice for a year. And what her apprehenſion waz, 
or whether ſhe was paid by the year or by the quantity of her work, 
was immaterial, Str. 1139. 2 Se,. Caſ. 146. Burrow's Sell, Caf, 
„„ 

5. 20 G. 3. K. and Bermingham. The caſe ſpecially ſtated was, 
That Thomas Baker was hired in the pariſh of Bermingham, by John 
Jennings a wood ſcrew maker, for a year, good earn good hire, to 
work for him and no other“ maſter, to make ſcrews, at ſo much a 
groſs; and this was all that paſſed upon the hiring ; That perſons are 
often hired at Bermingham under the terms“ good earn good hire,” 


the meaning of which is, that their pay is to depend upon their work, 


Baker kad no wages. He was to haye what he got. If he got no- 


thing, he was to have nothing. His maſter had no buſineſs but that 


eif a ſcrew maker, He was to work in his maſter's ſhop, and do no 
ether work. He ſerved a year under the hiring; and, during the 
year, ſometimes lodged with his maſter, ſometimes in another houſe 
in the pariſh; and when he lodged with his maſter, he paid him for 


His diet and lodging. He ſometimes abſented himſelf, to drink or 
play, for a week or fortnight, and never aſked his maſter's leave for 


ſuch abſence. His maſter, on his return, was angry and checked 
him, but always received him again. During ſuch abſence, he ne- 
yer worked for his maſter or any other perſon. And it is generally 
underſtood at Bermingham, that perſons hired to work in ſhops, 


under the above terms, may occaſionally abſent themſelves, but can- 


not work for another maſter.— The court was of opinion, that 


this u as a good hiring and ſervice, ſo as to gain a ſettlement. Dou- 


£145. 319. Cad. Caſ. T9, GED - 
(10) E. 31 G. 2. Magclesfield, and Sutton. 
Fiiring to work Fofeph Lower, a baſtard child, born at Sutton, and 


di certain times maintained by the overſeers of Sutton, was hired, 


only... with the conſent and direction of his mother (he 
5 being then about eight years of age), to Maccl:ſ- 


field, to work at a {ilk mill there, for the term of three years, at 60. 


a week for the firſt year, gd. a week for the ſecond year, and 13d- 
a week for the third. The maſter was not to find diet or lodging; 


and the ſervice was to be only 11 hours in the fix working days; and 


all the reſt of the time, as well as on Sundays, he was. to be at his 
own liberty and his own maſter. He continued three years in tb? 
laid ſervice; but within that time, frequently abſented himſelf from 
his work, ſometimes for a whole day, or longer, at other times for 
ſeveral hours in the day; for all which defaults, dedaétions were 
made out of his wages. He lodged the whole three years with his 
mother at Macclesfield; who received his wages; which not being 


ſufficient to maintain him, the overſeers of Sutton contributed 6d. a 


weck, during the whole time towards his maintenance. The quelit- 
on was, whether this was ſufficient to gain a ſettlement at Mace, 


_= Feld- 
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fell 2 By lord Mansfield Ch. J. Here is no foundation to imagine 
that this can be a ſettlement on the ground of an apprenticelhip. 
The only queſtion is, whether it is a ſettlement as a hiring “ for a 
year and ſervice for a year? The pauper was an infant of only eight 
years of age, at the time of the hiring. Therefore he was not bound 


*P439: 


by the agreement. Indeed he might have affirmed it; (for the con- 


tract of an infant is not abſolutely void, but only voidable, at his 
own election:) But the maſter could not oblige him to ſtand to it. 
Then as to the contract itſelf, it was only to ſerve eleven hours in 
the day of the fix working days, but during all the reſt of thoſe days, 


and the whole Sunday, the ſervant was at his own diſpoſal. - It is in 


the nature of a contract from week to week; and it cannot in this 


caſe be conſtrued to gain a ſettlement; and it is plain-the pariſh of 


Sutton did not underſtand it in this light, having contributed to the 
child's maintenance during the whole three years. And the order ad- 
judging it to be a ſettlement at Macclesfield was quaſhed. Burrow's 
Settl. Caſ. 458. N e {RES 

J. 10 G. 3. St. Agnes and Redruth. The father of the pauper con- 
tracted with one Mr. Nanktivell (the pauper being then 15 or 16 


years of age) for the pauper to work at the ſaid Mr. Nankivel''s. 
ſtamps ſituate in the pariſh of St. Agnes (which ſtamps are mills, . 


wherein ſeveral labourexs, men and boys, are employed in cleanſing 
and manufacturing tin), for one year, at the yearly wages of 51. In 


purſuance of which contract, the pauper ſerved the ſaid Mr. Nanki- 


dell, at his aforeſaid Ramps, for the ſaid year, by working therein 
daily, except holidays and Sundays, accorditg to the cuſtom of tin- 
ners. And his father received his wages, as he had occalion for it. 


But during the ſaid year, the ſaid pauper did eat, drink, and lodge 


with his father in the ſaid pariſh of St. Agnes, ſerving the ſaid Mr. 
Nanktvell at his ſtamps aforeſaid, and in no other capacity, nor ever 


became a part of his maſter's-family.—It was argued, that the pau- 
per did not hereby gain any ſettlement at St. Agnes. That this is ra- 


ther the caſe of a Journeyman, than of a hired ſervant. He was re- 
dent with his father. He was his own maſter, except as to per- 
forming the ſtipulated limited ſervice at the ftamps. He was only 
to do that particular ſervice. The maſter had no right to employ 
him in any other. And Sundays and holidays were abſolutely his 
own, without any controul from the maſter. This contract is in 
effect the ſame as that in the Macclesfield caſe was; there, the pau- 
per was to be his own malter and at his own liberty the whole Sun- 
day, and all the reſt of the other days except the eleven hours. 
But by the court: This was an intire contract for a year, without 
any exception contained in it; and tke ſervice was according to the 
cuſtom of the country. The difference“ is, where the exception is 
part of the contract, and where the contract is abſolute. The queſ- 
tion turns upon this diſtinction. In the caſe of Macclesfield, it was 
Fart of the original contract: Here it is not ſo. And they were una- 


nent. Bur. Set. Caſ. 671. 


nimous, that the pauper by this hiring and ſervice gained a ſettle- 
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H. 12 G. 3. Buckland Denham and Mells. The pauper, at 
about 17 years of age, was hired, by his father, to a clothier of 


„ Buclland 


0 
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ne Denham, to ſerve him as a ſhearman for five years, and 
I was to work ſhearman's hours only (which are uncertain): It was 
underftood, that he thould be at his own liberty at all other time, 
'The mallet was to teach him the bulineſs of a fheaman. He waz 
to have, for the firſt half year, the weekly wages of 3s.; and tobe 
advanced 6d. weekly wages, every ſucceeding half year ; and ya; 
io find himſelf in meat, drink, walhing, and lodging. He ſerve 
his malter, as a ſhearman, during the ſaid term, according to the 
laid agreement; working the ſame hours as his maſter's other ſhear. 
men did. -It was argued, that this caſe, falls directly within the 
I caſe of St. Agnes; and conſequently, that the pauper by this airing 
"8 and ſervice gained.a ſettlement in Buckland Denham.—— On tie 
; contrary, it was inſiſted, that this preſent caſe differs eflentially from 
x tht of St. Agnes. In the caſe of St. Agnes, there was a hiring for a 
year, and no exception in the original contract, of holidays and Suy- 
days. But here the exception was in the orig} inal contract. And this 
is the point on which the diſtinction turns. And by the cout; 
This is not a good hiring for a year; becauſe there is an exception in 
it, tliat the pauper was to work ſhearman' s hours only, and to be u 
his own liberty at all other times. But if the contract be an abſo- 
jute contract tor a year; the not working on Sundays or holidays, if 
it be the cuſtom of the country not to work on thoſe days, ought not 
10 linder the gaining of a ſettlement. Burrcw's Set. Caf. 694. 
8) e &- 6 Lidney and Stroud. 
Fi; iring and Ma, tha Brewer was hired to Villiam V. ae in the 
tional *. Pari't: of Stroude, for a quarter of a ycar; and if 
her maſter and the liked one another, the was t9 
continue for a year, and to have 31. for her year's wages. - She en. 
_.tred into the laid ſervice, and continued therein one whole year, and 
received the ſaid wages of 31. It was argued, that as it was inthe 
3 election of either party, during the firſt quarter, whether ſhe ſhould 
continue or not, the conſequently could not be originally hired fora 
year. But the court held this conditional hiring to be a good hiring 
* Par. or a year; lince the maſter and ſhe did * like one another, and a 
year's ſervice was actually performed under it. Bui ow's Sttl. 
Caf. I 
H. 8G. 2. New Windſor and G IWycomb. Diana Brooks 
was hired to colynel. Meyri ic at Thorpe; and was to go into her ſer- 
vice à month upon liking; and was to have 51. a year wages; but 
was to go away from her jaid ſervice on a month's wages or a months 
* MAINS on either tide. She continued ncar two years in her faid 
| = vice, without any other hiring; and received her wages quazterly: 
x his, by the unanimous opinion of the court, is a hiring for a year 
1 at ane Ard the gained a kttlomept t there. Burroaos Sell. 
. 4 1. I9. 


j 4. 16 G. 2 2. Atherion and Bas ton. alp Har ifon was hired 
i 4 . 
Meal to Thomas as lot at Barton, at 41. wages, p ayable quat 
terly. And it was agreed between them, at the ume of the hiring 

z ha: City er of them thou! Id be at liberty to determine che contract, at 

the end of Wn; Kanten ot the laid year, on 24 month's notice. WM 

ell 
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his ſaid maſter's ſervice in Barton the whole year. The ſervant de- 


ing made determinable at the end gf every quarter, upon ſuch notice 
as aforeſaid, was, that he would not be hirediſo as to loſe his for- 
mer ſettlement. But by the court unanimoully and clearly: This is 
a good ſettlement in Barton. Burrows Settl. Cal. 203. 


| Guy from. Holyell to St. Ebbs. And the ſeſſions upon appeal confirm 
that order. The caſe was, the ſaid Caleb Guy was hired to Thomas 
White of Holywell thus: He was to come for a quarter of a year, and 


each other, he was to continue. He did continue a year and a halt 
ahove the ſaid quarter, without any further or other hiring, and re- 
ceived his wages as he had occaſion for them. At was moved to 


# > 


Burraw's Settl. Caſ. 28g. : 


7.24 25;G. 2. Ogelworiſi and 27 otion under Edge. William 


under Edge, cloth-worker, to ſerve him in the ſaidihuſineſs for three 


2 


| Fdpe, but not in Palſor's. houſe. By the court: This is a ſettlement 


Burrow's Settl. Caſe. 30g. . 5 2 

(12) E. 13 C. 2. Wandſworth and Putney. 
A boy came to live with Mr. Faller, without any Hiring by in- 
hiring; and then his maſter told him, that if he plication. 
faid.a year and behaved well, he would give him 
a livery and wages the next year. He lived there one yea: and for 


months, and received a guinea and a half wages. The court inglin- 


eto think, that this was a conditional hiring, and that the boy's 
KLvice was an aflent in fact, ang;tuat it gained a ſettlement; but ge- 
$ e terra 


ſach notice was ever given by either; and the ſervant continued in 


clared at the time of the hiring, that the reaſon of the ſaid hiring be- 


H. 22 G. 2. St. Ebbs and Holywell. "Two juſtices remove Caleb 
to laye after the xate,of 208. a year; and if he and his, maſter liked 


quaſh theſe orders, for that the ſettlement was in Holywell, .by this 
hiring and ſervice: For a conditional hiring is a hiring for a year, 
provided the condition be performed. And a rule was made to ſhew- 


Hewett, ſettled in Qzelworth, agreed with Thomas Falſor of Wotton 


years, at ſo, much a week. He was to work 12 hours in a day; and 


„ 
— 


T uo juſtices removed Ali gabetihhi the wife of James Sampſon and they 


Negis, and it was alſo proved by the pauper, that her huſband wy 


to her knowledge he lived in the capacity of an oftler with Mrs. Iz in 


443. 


evidence of a hiring; that K. v. Weyhill was in point. 


hired; and I think they have done right. | 
evidence is ſlight, there is nothing to contradict it.——-Wlles and 


the four laſt years were in the pariſh of Weyhill. That neither at 


as nothing was more notorious, than that it was not uſual to hie 


That it appeared on the evidence of the pauper (the only witneb 


7 8 | alt” 
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Ferred the matter back tv the ſeſſions to be more fully ſtated. 2 91 
C. 188. | 1 | 
H. 22 G. 3. St. James's in Poole and Holy Trinity in Warehan, 


five children from St. James's in Pool to Holy Trinity in Warchqy,. 
the ſeſſions confirmed the order, and ftated ſpecially, That it * 
proved, that the pauper's huſband was born in the pariſh of By, 


abroad beyond ea, and had been ſo for two years paſt, if alive: Thy 


Holy Trinity in Wareham, ſome years ſince deceaſed, for about ti 
years, where ſhe had ſeen him brew; but whether there was any 
hiring relating to ſuch ſerviee, was not proved; but that ſhe hy 
heard her huſband ſay, he was ſettled in the pariſh of the Holy Ti. 
uity in Wareham. In ſupport of theſe orders it was inſiſted, that 
after two years ſervice, and a poſitive declaration by the hulband, 
when he could * be under no influence, the court would preſume 
the ſervice performed under a legal hiring.—On the other ſide it wy 
urged, that a hiring for a year was indiſpenſably neceſlary to a ſettle. 
ment, whatever number of years ſervice might have been: That n 
the caſes that have gone fartheſt, there have ever been ſome circun- 
ſtances, though flight, from which a hiring might be inferred; tin 
the nature of this ſervice afforded a ſtrong argument the other way, 


oftlers by the year: But that nothing could ſupply the want of al 
By lord 
Mansfield + The ſethons have drawn their concluſion, that he way 
Buller J. Though the 


Aſhhurft concurred. Both orders affirmed. Cal. Caf. 141. 

8 (13) M. 13 G. Gregory Stoke and Pittminſir, 
Service where A young woman lived with her grandmother fa 
no contract did four years, on an allowance of meat, drink, waſh-! 
appear. ing, and lodging. But there appearing no con- 
ES tract betwixt the grandmother and the girl, but that 
ſhe might have left her grandmother at any time, it was adjudgel 
not a hiring within the ſtatute. 2 S. C. 120. 
H. 33G. 2. Corfe Caſile and Weyhill. Order ſpecially Rtated, 


produced on either fide) that about the year 1719, one Robert Hi, 
eſquire, took the pauper (being then about 8 years of age) into h 
family, from charity, and gave him meat, drink, lodging, and cloaths, 
while he continued with him, which was about fix years, of which 


nor before the time of the ſaid Mr. Pyke's taking the pauper into his 
family, nor at any time after, was there any contract between the 
ſaid parties, in relation to the pauper's ſervice of the ſaid Mr. Pit 
or his continuance with him, or to any wages or other gratuity to be 
,aid him for the ſame. That during his continuance with the fad 
Mr. Byte, he was employed in running of errands, and doing what 
ever the faid Mr. I) or his ſervants thought fit to bid him. That - 
| wag 
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wages were ever paid or given to him. And that in the pauper's ap- 
prehenſion, he was, during all the time aforeſaid, at liberty to quit i 
the ſaid Mr. Pyke, or the ſaid Mr. Pyke to turn him off, as either 
party ſhould think fit.— The ſeſſions were of opinion, that at this 
diſtance of time, a hiring * for a year, between the ſaid Mr. Pyke and #P 444. 
the pauper or bis father ought to be get] and therefore they 
uae 5 the order of the two juſtices for ſending him to Weyhill. — 
I: was urged, in ſupport of the orders, that upon a regular ſervice 
{or above a year, a hiring ſhall be preſumed; that wages are not ne- 
ceſſary; that the pauper's apprehenſion doth not vary the caſe; that 
the witneſs ſpeaks to a tranſaction when he was but eight years of 
age; and he might have been hired out by his father, though not by 
himſelf—— But by the court; It is clear here was no hiring at all, 
no contract, but he was taken out of charity, a child of eight years 
W of age, to run on errands, and do whatever he was bid, and left Mr. 
Pyke when he came of 14 years of age, and was capable of doing 
more ſervice, And it is expreſsly ſtated „that there was no contract. 
Indeed, where there is a hiring ſtated, the court will preſume it to 
have been a regular one, unleſs the contrary appears; and that was 
the caſe of Crediton and Wincaunton, H. 24 G. 2. A general hiring 
was there ſtated ; but here was no hiring at all, —And both the orders 
were quaſhed, Hurroto s Settl. Caſ. . 
M. 4 G. 3. St. Peter's and Holy Trinity in Dorcheſter. The pau- 
per John Millwood made an agreement with his ſtepfather, to live 
with his ſtepfather in his houſe, to work with him at his trade of a 
button maker, and to be paid at the rate of one penny for every groſs 
0 buttons he ſhould make, deducting at the rate of 58. a week for 
his meat, drink, waſhing, and lodging. Under this agreement he 
W lived with him four or five years in the pariſh of Holy Trinity. It 
was urged, that this was a hiring for a year by implication; for an 
indefinite hiring is a hiring for a year. By lord Mansfield: This is = 
te caſe of a workman hired to work by the piece. It is not like 1 
any of the caſes where there was a hiring for a year. Indeed hiring | 
in general and indefinitely gives a preſumption of a hiring for a year, 1 
where the nature of the ſervice and ſubſequent facts concur to render 
n probable that it was ſa meant. But the nature of the preſent ſer- | 
vice is quite otherwiſe. It is very clear in this caſe, that there was 
n9 hiring for a year, expreſs or implied, Burrow's Settl. Caf. 513. 
Black. Rep. 44%... et I „ 
Unleſs ſuchi perſon ſhall continue and abide in the © 
ſame ſervice], What ſhall be deemed the /ame ſer- What ſhall be 
ce within the meaning of this explanatory ſtatute, deemed a ſervice 
bach been much controyerted, ee which for a year. 
tucre haye been the following reſolutions : er Ate e 
*(1) la the caſe of Dunsford and Ridgwick, 1 * P 445. 
M. 9 Au. Mr. Foley ſays, the court declared, that Hiring for a 
there ought to be one intire contract, and one intire year, and ſer- 
lervice for a year, purſuant to that contract. Foley vice ſor a year, 
153. And Mr. Blackerby, in reciting that caſe, but not under 
as, it was then held, that there muſt be one in- the [ame hiring. 
tue hiring, and one intire ſervice in purfuance of l 3 | 
4h * | 
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ſuch hiring, for a whole year, that muſt make a ſettlement. Bly 
244.— But it muſt be obſerved, that this was not properly the 
point in . For the queſtion there was, whether a hiring fo 
two half years ſhould be deemed a ſufficient hiritig, and not wha 


1hould be ſufficient ſervice under ſuch hiring? 


We proceed therefore to the caſe of the inhabitants of South M 
ton, H. 10 W. A maid ſervant was hired ſbr half 2 year; which 
time ſhe ſerved: And then was hired for a year, and ſerved half of 
that. Rokeby, Turton, and Gould (Holl Ch. J. being abfent) held 
it to be a ſettlement; becauſe the ſtatute defigned only that the Patty 
ſhould ſerve a year. L. Raym. 426. 3 

Another caſe in the ſame term was that of Overton and Steventox, 


which was thus: Bridget Bayly, before the 25th day of March 169, 


was a ſettled inhabitant in the pariſh of Overton; and on or about 


the ſaid 25th diy of Marcz, ſhe contrafted with one John Orpuocd 


of Steventon, for the wages of 20 8. to ſerve him from̃ the ſaid 2th 
day of March 1697, till Michaclmas then next following; which 
time ſhe ſerved accordingly. And at the ſaid Michael mas, the ſaid 
Orpwood contracted with the ſaid Bridge:, from the faid Michael. 


mas for one year enſuing, for the wages of 308. And the ſuid 


Bridget, according to the laſt mentioned contract, remained with the 
ſaid Orpwood, till ſome time in the month of April” 1698; in which 
month, by the mutual conſent of the ſaid Bridget and Orpwood; ſhe 
left her ſervice, and he paid her the proportion of wages then due. 
The ſeſſtons thinking the above mentioned hiring and ſervice afore- 
faid, continuing for the time of more than one whole year, tobea' 


good ſettlement, confirmed the order of the two juſtices for ſending 


her to Steventon.— And of this opinion was the court: And the or- 


ders were confirmed. Burrew's Settl. Caf. 549. 


E. 16. Brightwell and Weſthallan. There was a hiring and 
ſervice from three weeks after Michaclmas to Mic haelmas, and then 
a hiring for a year, and fervice for 11 months: The Ch. J. ſaid, If 
there was a ſervice for a year, on a hiring from week to week, and 
then a hiring for a year, and ſerving for forty days, that he fhould 
adjudge that a ſettlement. The reaſon is, becaaſe till the * laft ſta- 
tufe was made, a hiring for a year, and forty days ſervice, made a 


ſettlement ; in regard that the hiring for a year ſhewed that the per- 


ſon was not likeiy to become chargeable, for that he was able ta 
work. So forty days is a good ſettlement to an apprentice, in tel 
pet to his {kill and art, by which he is ſuppofed unlikely to become 


chargeable. So a perſon that has paid pariſh dues, or ſerved offices 


in a pariſh, gains a ſettlement'by forty days, becauſe he is ſuppoſed 
a perſon of ſubſtance, unlikely to become chargeable. But the late 
nd requiring ſervice for a year, as well as an hiring, we think it {ut- 
ficient if the words be anſwered, conſidering this with the deſign 0 
the former ſtatutes. 1 Seff. C. 87. Foley. 143. 3 
M. 1 G. 2. K. and Aynhoe, The pauper was hired in Biteſter 
from Ci mas to Michael nias, and ſerved till Michaelmas ; then Wa 


hired for à year, and ſerved till Midſum mer. And this was adjudged 


to gain a ſettlemen: in Picefler. There were cited for it, the Bae ol 
by | | . Kt 3  Quverie 
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Overton and Steventon, and of Brightwell <a Wefthallom. Lord 


Ch. J. Raymond ſaid, the caſe of Wefthallam was expreſs to the 
point, and he would not break into it; but if it had been res extegra, 
or acaſe not adjudged before, he ſhould have thought it ill. Here 
the ſervice was made previous to the hiring for a year. The greater 
part of the judges thought this caſe to be againſt the ſtatute, but that 
tney were more ftrongly bound by the precedent ; and were unwilling 


to let alide a reſolution ſotemnly adjudged, though not according to 


their own opinion. 2 Seff. C. 119. Fol. 144 


44. „„ 
M. 11 E. 2. Fifehead Magdalen and Wiſt Stower. William 


Trin hired himſelf to a maſter at Weſt Stower, from Midſummer to 


| Lady day, being three quarters of a year, for 408. At Lady day, he 


received his wages of 408. and left his maſter's ſervice, and then 
went to his ſather's houſe in Ve Stower z and in about an hour re- 


- 


tuned to his maſter, and agreed with him for a year, at 3l. 10 8. a 


year, and lived with his maſter half a year, in purſuance of the ſe- 


cond agreemerit. When he went from his maſter's houſe, he had ng 


cloaths but what he wore, except a ſhirt, which he left at his maſ- 
ters houſe. It was urged, that this was no ſettlement, for that there 


ſhould be fixſt a hiring for a year, and then a ſervice for a year under 
that hiring: Beſides, here was a diſcontinuance; the firſt conti 


was at an end, before the fecond contract was entered upon; ſo that 


it was not a continuing in the ſame ſervice. Lord chief juſtice Zee 
ſaid, he remembered the reſolution was fuſt come into in lord chief 
juſtice Parker's * time, that a hiring for à year and a ſervice for a 
year were ſufficient to gain a ſettlement, though all the ſervice 
ſhould not be under the ſame contract; and that Sir Thomas Por 
| (who was juſt come into the court) very much boggled at it: But 


now, he added, the rule is eftabliſhed, that if thexe is 4 hiring for a 


year, and a ſervice for a year, it will gain a ſettlement, though the 
whole ſervice is not under the firft hiring. And in this caſe, the ab- 
ſence for an hour, which was only to conſult his father about a new 
contract, ought not to be looked upon as a diſcontinuance... Upon 
every new contract, there is a ſort of diſcontinuance. The laſt day 
of the former contract was the firſt day of the ſecond ſervice. And 
tuis was only an hour's abſence within the ſpace of that ſame day. 
Therefore he remained a ſervant during the whole time of the com- 
pletion of his year. Burrow's' Settl. Caf. 116. 225 
H. 11G. 3. Popham and Ellisfield. Two juſtices removed Sa- 
muel Bulpit and his wife from Popham to Elli field; the ſeſſions con- 
irmed the order, and ſtated ſpecially ; that the pauper was hired on 
6th December 1773, to John Dalman of Ellisfield to ſerve till Mi- 
chaelmas 1774; that he went into the ſervice the next day, and con- 
tinued therein till nine o'clock on ſaid Michaelmas day, when he re- 
ceived his wages, and took his cloaths, and left his maſter's houſe 
and ſervice; abvut half an hour afterwards, his maſter came to him 
and defired him to ſtay, but the pauper aſked more wages than the 


malter was willing to give, but ſaid he would ſee him preſently at 


Baſing ſioke fair held that day for the hiring of ſervants: That at the 
ar at one o'clock he made an agreement with the maſter to ſerve him 
till Michaelmas following, and went into his ſervice that evening and 

Vorl. III. B bb 
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continued therein for three months: That the pauper thought hin, 
{elf at liberty to hire himſelf to any other perton as ſoon as hes, 
his -maſter's houſe, and ſhould have hired himſelf to any peiſcn 
who would have given him the wages he aſked his maſter. 
lord Mansfield and the court: There is not the difference of aa ig, 
between this caſe and that of Fifehead, and every argument uſe 
there would apply in the prefent: It is faid there, as here, that the 
pauper left his maſter's ſervice, received his wages, and was abſent 
lome time; he might have hired himſelf with any other maſter dur. 
ing his abſence; upon his return he does not agree to continue the 
old ſervice, but makes a nei contract for more wages; there wa 
therefore a complete abandonment and diſcontinuance. The ground 
on which the court went in that caſe, and which holds equally in 
*P 448. the preſent, was, that the law will not make a“ fraction of a day; 
and the reaſon and juſtice of the caſe is with the ſettlement. &s19 
the interruption and diſcontinuance, Ckapple J. obſerved very pro- 
perly in Fifehead caſe, that upon every new contract there ts a ſort of 
dliſcontinuance, and that the law of connecting two hirings within 
the year, which was now ſettled, could not be ſupported, where 
the firſt period was ſuflered to elapſe before the ſecond contract was 
made, if this were otherwiſe. Both orders 2Mrmed. Cul. Caf. 4. 
H. 27 G. 3. Sulgraveand Chipping Warden, On a rule to ſhew 
cauſe why ar order of ſeſſions ſhoula not be quaſhed, it appeared 
that the pauper had been remeved from Ci ping Warden to Sulgrate, 
and that the juſtices at the ſeſſions had confirmed the order, ſubject 
to the opinion of this court on the following caſe : 
The pauper, ſubſequent to his gaining à ſettlement at'Sulerare, 
was hired the latter end of November 1755 to Jonas Welch of Worn- 
laghton till Michaelmas then next at 61; 108. wages. Two or three 
days before Michaelmas, the maſter offered htm the like ſum, for the 
year enſuing, which the pauper did not think ſufficient. ' On A. 
ehaelmas day the maſter offered him ſeven guineas, and they had 
agreed for wages, all but the expence of wathing : The ſervant had 
no intention of leaving his maſter, and he believed his maſter had no 
intention of parting with him. He continued in his maſter's houſe, 
and did what was to be done as uſual, but without any obligation; 
lodged at his maſter's houſe, and did not remove any of his cloaths, 
or offer himſelf to any other maſter, nor did his maſter ſeek aſter 
another ſervant. He thought himſelf at liberty to have left his mat: 
ter, if any better hiring had offered. He did not agree with his mal- 
ter on this day: but the day next but one, being the ſecond day 2iter 
Michaelmas, the pauper agreed to accept the ſeven guineas as beiort 
offered him, for the year enſuing. 5 3 
He did not expcet that his wages were to be due on the following 
Michael mas, but at the expiration of the year, from the day he agreed 
with his maſter to accept the ſeyen guineas; and he continued in the 


tervice till the Mhilſuntide following. 
Galley, in ſupport of the order of ſeſſions, contended that the two 
lervices at Wormleighton could not be coupled, becauſe there was! 
chaim for a day. Tliis queſtion depends upon the conſt ruétion 5 
Fg. | „ | tl 


- 
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the 8 99 W. 3. c. 30. which, being an explanatory ſtatute, cannot 
be extended beyond the words of it. Although it has been deter- 
mined that a ſervant may gain a ſettlement by hiring and ſervice 
under that ſtatute, if he continue in the ſame ſervice during a year, 
though it be not ec e under the ſame hirtng, yet the court has 

always been f{trict in requiring a continuation of the ſame ſervice, 
And if there be an interruption between two ſervices, even for an in- 
ſtant, they cannot be joined for the purpoſe of giving the ſervant a 
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ſettlement. In the caſe of the King v. Fiſehead, Burr. S. C. 116. 


Bott. 293. where the pauper, after quitting his maſter's ſervice, re- 
turned on the ſame day, and entered into a new contract, it was 
holden to be no diſcontinuance of the ſervice, becauſe there can be 
no fraction of a day. But in Wiſſi ford v. Bretford, Bott. 270. where 


the ſervant returned to his maſter he day after. he had left his ſer- 


yice, and made a new agreement, it was determined that the pauper 
did not gain a ſettlement, becauſe there was an interruption between 
the two ſervices. It appears therefore, that the party muſt be in the 
capacity of an hired ſervant during the whole period of a year. Now 
it is ſtated in this caſe, that on Michaelmas day the pauper did not 
agree with his maſter, but the next day but one afterwards he did; 
ſo that he was not in the capacity of an hired ſervant the day after 
Michael mas day. And though he continued to work for his maſter 
during that interval, yet the ſervice of that time was not of ſuch a 


% 


nature as could be joined with the preceding and ſubſequent ones; 


jor the pauper ſerved that time without any obligation; and hirings 
which are not ejuſdem generis cannot be coupled. Burr. S. C. 280. 
The agreement on the Michaelmas day cannot be conſidered to be 


| ence from the time when the contract was completed; becauſe it is 


condilional, in the firſt inftance, ſo as to become abſolute by a refer- 


expreſsly ſtated that they did not agree at that time. As to the pau- 


per's having no intention of leaving his maſter, it has been repeatedly 
determined that the apprehenſion of the pauper is perfectly immate- 
nal. Caldec. 8 1. 5 8 0 3 75 : 

Dayrell, contra, inſiſted that all the requifites of the ſtatute were 


complied with, becauſe there was a hiring for a year, and a ſervice 
fora year. It cannot be ſaid, that there was any diſcontinuance of 


the ſervices, becauſe the caſe ſtates that the pauper did not depart 
from his, maſter's ſervice: He not only continued in the ſervice, but 
he had no intention of leaving it, neither had the maſter any inten- 
non of turning him away. The pauper did not ceaſe to continue in 


bs maſter's ſervice, becauſe the contract was not completed till the 
l:cond day after Michaelmas, ſince it is {tated that he was in actual 


vice and worked during that interval :. And ſuppoling no new con- 
tract at all had been made, the ſervant might have maintained an 
: action againſt the maſter for his ſervice on a quantum meruit. All 
tuoſe caſes, where the ſervices have not been coupled, have turned 
du a diſcontinuance of the ſervice. In the King v. Fifehead there 
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ically was an abſence, for the ſervant went away; and even there the 
court held it was no diſcontinuance. And as to the caſe of W/hford 


Brelford, there was clearly a diſcontinuance, for the ſervant went 
away and actually left the maſter's ſervice, 3 
B b b 2 


Afthurſi J. 


. < « 4 
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Aſnhurſt J. I think this was a good ſervice in Wormleighton ae. 
cording to the authority of all the caſes cited. All that the flaty:s 
require is, that there ſhall be a hiring for a year, and a continuang 

in the ſame ſervice for a year. Now the caſe ſtates that in Novenler 
1785, the pauper was hired to ferve till the Mzchae{mas following; 
that two or three days before Michaelmas the maſter offered him ths 
ame wages, for the next year, that on Michaelmas day he offered 
him ſeven guincas, and that on the ſecond day after Michaelmas, tha 
pauper agreed to accept the ſeven guineas, which had been befor, 
offered: It is further ſtated that the pauper had no intention of leu. 
ing his maſter, and that he did all his maſter's work as uſual. And | 
though he thought himſelf at liberty to leave his maſter's ſervice 
the Mjchae[mas day, and that, when he agreed with his maſter the 
fecond day after Michaclnias, he conſidered that the year was toe 
computed from that day, yet there was a good hiring and ſervice fora 
year. If ſo, the only queftion is, whether there was any diſconti- 
nuance? It appears from the cafe that there was not; for the ſervant 
continued in the fame capacity; he did his work as uſual; and if 
he had continued to ferve for half a year without entering into any 
new contract, he would have been entitled to a compenſation fir 
ſuch ſervice; the law would haye implied that he continued under 
the former agreement, and would have meaſured his damages by bi 
former wages. Then he muſt be taken to have been in the capacity 
of a hired ſervant during that time. This is like the caſe of the 
King v. Croſcombe, Burr. S. C. 256: There the pauper was hired td 
Doctor Lucy, who lived in St. Andrew's for a year, and he continued 
with his maſter a quarter of a year longer without coming to any new 
agreement, when he removed with his maſter into the pariſh of &. 
Cuthbert, where he continued ſix months; there was a ſufficient con- 
inuation of the ſame ſervice ſo as to give the ſervant a ſettlement in 
St. Cuthbert. In that caſe the ſervant was as much at liberty to quit 
his maſter's ſervice after the firſt year, as the pavper in this caſe vas 
- on the Michaelmas day, and it might as well have been ſaid that in 
PAT. that caſe there was not a continuance of the ſame * ſervice: But 
15 there the pauper gained a ſettlement by his ſervice in St. Cuthbert: 

The caſes which were cited do not apply; for one was determined 

on the ground of there being no fraftion of a day, and in the other 

there was a total diſcontinuance of the ſervice; and though the ſer- 
vice was only diſcontinued for a day, it could not be coupled with 
the ſubſequent one ſo as to give the pauper a ſettlement. 

Groſe J. Lagree with the counſel who argued againſt the rule, 
that two ſervices cannot be joined if there be a chaſm between them, 

or it they be not e/uſlem generis: But in the preſent caſe there was n 

claim, and the ſervices were ezuſdem generis. Firſt, as to the ſup⸗ 

po ſed interruption: It is ſtated, that the pauper was hired from Zo 
wverber till the Michael mas following, and that on the Mic haelmas 
day his maſter oflered him ſeven guineas for the next year, which he 
did not agree to accept till the ſecond day after Michaelmas: But 
think that the moment he agreed to take the ſeven guineas he cout 


iented that the year thould commence from the Michaelmas ho 


U 


0 R. (Settlement by ſer vice.) 


chen the offer was firft made. Then as to coupling the ſervices: 
It was determined ſoon after the paſſing of the ſtatute of 8 & g . 3. 


c. 30. in the caſe of the inhabitants of South Moulton, Lord Raym. 


| 426, that a ſervice for half a year under hiring for a year might be 
joined with a ſervice for another half year under a hiring for half a 
year, becauſe they were ejufdem generts: So here the firſt hiring and 
fervice from November till the Michaelmas following may be coupled 
with the ſubſequent one, as they are both of the ſame nature, Rule 
abſolute. Caf. by Durnf. and Haſt. 778. | 


M. 22 G. 2. Wrinton and Chewſtoke. Anne Stokes, the Koe ; 
e of her 


when 13 years of age, went into Chew Magna to the hou 
aunt; and ſoon afterwards went to Vinford, and worked with one 
Nicholas Walker clothworker, in the buſineſs of burling cloths, by 
a weekly hiring or agreement at the weekly wages of 18. 6d. each 


week in the winter, and 2s. each week in ſummer. On Saturday in 


each week, Nicholas Walter, when he paid the pauper her wages 
for that week, ſaid to her, that ſhe ſhould come the week following. 


Which ſhe accordingly did, and renewed the contract for the week 
enſuing, in the ſame method. She continued to work with the faid 


Nicholas Walker in Minford, in the manner abovefaid, for a year 
and a half; but during all that time, conſtantly returned in the even- 
ing and lodged at her aunt's in Chew Magna, and alſo reſided with 
her aunt there on Sundays. On the laſt Saturday of the ſaid ſervice, 
the pauper covenanted to ſerve the ſaid Nicholas Waller for a year, 
at 11. 10s, wages; entered immediately into the ſaid ſervice, and 


continued * therein eleven months in Minford. By the court: The * 


_ pauper did not acquire a ſettlement by this ſervice in Minford. For 
though a ſubſequent ſervice for leſs than a year, performed under a 
hiring for a year, may be coupled to a prior ſervice which was not 


performed under a hiring for a year, provided it be a continuance of 


the ſame ſervice; yet the ſubſequent ſervice cannot, in the preſent 
caſe, be coupled with the former, becauſe the farmer hiring was not 
of the ſame kind with the latter: The former was as a day labourer, 


or weekly labourer at moſt; not as a hired ſervant, who is part of 


the maſter's family. Barrow's Sett]. Caf. 230. 
H.6 E. 3. Underbarrow and Bradley-Field v. Crofihwaite and 
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 T1ythe, Two juſtices make an order for the removal of Anne Kellet : 


from the townſhip of Underbarrow and Bradley-Field to the town- 


ſhip of Croſtꝛvaite and Lythe. The ſeſſions, upon appeal, diſcharged 
that order, and ſtate ſpecially: That the pauper Anne Kellet hired 


herſelf at Chri/imas to John Thompſon of Croſihwaite and Lythe till 


Whitſuntide then next following; which time ſhe ſerved. At the 


lame Myiiſuntide ſhe hired herſelf to the faid John Thompſon for one 
year, and continued in the ſaid ſervice till the beginning of March 


following, when ſhe and her maſter parted by conſent. The ſeſſions 


were of opinion, that the ſaid Anne Kelles gained no ſettlement by 
the ſaid ſervice in Coſthruaite and Lythe, and therefore quaſhed the 
order of the two Juſtices, ſubject nevertheleſs to the opinion of this 


court. It was moved to quath the order of ſeſſions, and to affirm 


the original order; for that there was, upon the ſtate of the facts, a 
hiring for a year and a ſervice for a year, When both were coupled 
together; 


< 
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together; though indeed the firſt hiring was for leſs than a year, and 
the ſecond ſervice was likewiſe for leſs, than a year. On ſheyin 
cauſe, it was urged, that the two leading caſes of South Moulty, 
and of Overlon and Stevenlon were determined upon facts prior tg 
the explanatory ſtatute of the 8 9 . before which ſtatute, a hir. 
ing for a year, and a ſervice for 40 days, gained a ſettlement. And 
it was obſerved, that in the caſe of Hynhoe, lord Raymond and alſo 
Mr. juſtice Page declared, that if it had been then res integra, they 
 Thould have adjudged it to be no ſettleinent in Biceſter : And now i; 
appears to be ſo; as the two ſuppoſed precedents were in tac ng 
precedents at all, being prior to the ſtatute of the 8 C9 V. By the 
court: The authority of theſe caſes will be juſt the ſame, whzther 
the facts were prior to the ſtatute or not: Becauſe the court deter- 
mined them as upon facts ſubſequent to the ſtatute. And there hay- 


* P 452. ing been many determinations the other way, the court were * unani- 


mouſ]y of opinion, that for the ſake of certainty, it is beſt to adhere 
to ſettled determinations. Though there might be room for great 
doubt upon this point, if the matter were again open; yet the rule 
erg deciſis, is always proper, and eſpecjally in theſe caſes of ſeitle- 
ments. And the order of ſeſſions was quaſhed, and the original or- 
der affirmed. Burrow's Sett]. Caſ. 545. [Note, Upon ſearching 
the records it hath appeared, that the caſe of Bridget Bayly was af- 
ter the explanatory ſtatute of the 8 9 Y/. And the miſtake did 
ariſe from the errors of the ſeveral reporters of that caſe, as to the 

articular times of her hiring and fervice. The other caſe, vis. of 
Bouth Moulton, is not to be found upon the file: And the report 
thereof in lord Raymond is ſo very imperfect, that nothing can with 
certainty be concluded from it. Sir Fames Burrow takes notice, 
that it is not impoffible that this caſe of South Moulton may be the 


very ſame with that of Overton. Which conjetture ſeems to he ſup- 


ported by this obſervation, that the reporters of both the caſes en- 


preſs that Holt chief juſtice was abſent. And there was no other de- 
termination in that term, according to the reports thereof in lord 


Raymond, wherein it doth not exprels]y appear that Holt chief juſ- 


tice was preſent. ] ; 
H. 20 G. 3. Uluerflon againſt Inderbarrow and Bradley-Field. 


Two juſtices removed {homa/in Hallhead from the townſhip of Clver- 


on in the county of Lancaſier, to the townſhip of Und:rharrow and 
Bradley -Hield in the county of JYeſimorland. The ſelkons upon ap- 
peal confirm that order, and ſtate ſpecially, That 7homaſin Hall: 


head, being ſettled in the townihip of Underbvarrow and Bradley- 


Field by a derivative ſettlement from her father, was hired for a year 


in the ſaid townſhip of Underbarrow and Bradley-Field, from hit 


funtide 1179 to Whitſuntide 1771, to one Burrew, for the yearly 
wages of 18 8.; where ſhe lived with him under this hiring, till the 
32th of May, being old May day 1771: That her maſter then re- 


moving to a new farm in the townſhip of Striet land Roger, carried 


her with him; where ſhe ſerved ſeven days, which completed her 
year, and received her wages: Then the again hired herſelf to the 
ſame maſter for another year, from Hhhilſuntide 1771 to Whilſuntide 

= : 177% 
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172, for the wages of 258.; and under this laſt hiring ſhe conti- 
nued with him in Strickland Roger from Whitſuntide 1771 till Candle- 
mas following, when by mutual confent ſhe quitted her fervice, and 
received her wages up to that time. In ſupport of the orders, it 
was endeavoured to diſtinguiſh this caſe from that of Crefſcombe, 
where the pauper having been hired for a year in one pariſh, and 


having lived that year there, and “ received his wages, continued a * 


quarter of a year longer, and then went with his maſter into another 
pariſh, and hved with him there fix months, without coming to any 
new agreement ; and the court held that he was ſettled in the laſt pa- 
riſh; Which caſe was argued on the ground of there being no inter- 
ruption, no new contract, but a continuance and prolongation of the 
term of ſervice under the firft hiring. So where there is a demiſe 
for a year, and the tenant holds over without any new bargain, he 
is ſtill confidered as holding under the original demiſe. But here the 


grſt contract was at an end both in form and ſubſtance ; there mutt. 
have been a chaſm in point of time between the firſt and ſecond hir- 
ing; it was a new bargain, and the wages were different; the fecond 
hiring muſt be conlidered exeQly as if there had been a change of 


maſters — On the other ide, it was obſerved, that if 4 chafm were 
to be admitted between the end of the firſt year and the new bargain 
for an increaſe of wages, that would not make fuch an interruption 
as to prevent a ſettlement. And for this was cited the caſe of Fife- 
dead Magdalen, where there was an interruption and abfence from 
the maſter's houle for above an hour; and of K. and Ellesfield, where 


the interruption was ftill longer, but not for a whole day; which 


caſe was determined on the ground that there is no fraction of a day. 

——Þy lord Mansfeld Ch. J. We are all very clear, that this was 

2 continuance of the fame ſervice, with an increafe of wages. 

And both the orders were quaſhed. Douglas. 296. Cal. Caf. 65. 
M. 19 G. 2. Croſcombe and St. Cuthbert's. TW CE rote 

uſtices removed Fofeph CGarnſey from Crofcombe to Hiring for a 

dt. Cuthbert's, the ſeſſions quaſhed the order and year, and ſer- 

fated Specially, that the pauper hired himſelf for vice continued 

a year to Dr. Lucy, and lived a year with him in beyond the year. 

dt. Andrew's, and had his wages and livery; ang 


without coming to any new agreement, continued with him a quar- 
of a year longer. Then the maſter removed with his family (Jo- 


1-77 Barney being one) to S. Cuthbert's, where the ſaid Garnſey 


continued to hve with him about fix months, ſtill under the ſame 
contract. It was moved to quaſh the order of ſeſſions, for that they 


were miſtaken in point of law; the ſervice in St. Cuthbert's being 
2 continuance of the fiſt contract, and under it, for the ſaid fix 
months: The ſervant's laſt legal ſettlement muſt therefore be in S:. 
Cuthbert's, where he ſerved the laſt ſix months. On the other ſide 
t was urged, that this was not the ſame ſervice as the firſt year's was ; 
tor that the fiſt contract was completed and executed on both ſides, 
and was determined. It had gained the ſervant a ſettlement in St. 


Avdrew's. And there was no new contract or * agreement at all. * p 


Nor is any thing ſtated that can deſtroy: the ſettlement gained-in &.. 
ares by ſerving a whole year there. Unto which it was replied, 
| | That 
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That it is the conſtant practice for ſeryants to go on upon the ff 
agreement, without any new one. And if this were not the caf 
then a ſervant who had lived with his maſter twenty years in dilferen; 
pariſhes, without any new contract, muſt he ſettled in the pariſ 
where his maſter had lived in the firſt year of his ſervice. And hy 
the whole court: As there was a hiring for a year, and a ſervice fi 
a year, and a continuance under the 1ame ſervice, it is ſufficient u 
gain a f2ttlement ; and ſuch ſettlement muſt be in the pariſh where i 
was performed the laſt forty days. Str. 1240. Burrow's Sell. 
Caſ. 256. 3 2 

T. 18 G. 3. Mond Sherborne and St. Giles's Reading. Two jul. 
tices remove Daniel Davies and his wife and children from Mon 
Sherborne to St. Giles's Reading; the ſeſſions confirmed the order, and 
Fated ſpecially: That the pauper, being an unmarried man, went 
into the ſervice of Mr. Milder who kept an inn in the pariſh of &. 


ar Reading, on 19th December 1763, under a general hiring as a 


poſt boy, and continued in that ſervice in the ſaid pariſh for ſeven 


months, when he married his preſent wife; after his marriage, he 


continued in his ſaid maſter's ſervice four months, when he took 
lodgings in the pariſh of Sz. Gi/es's, and removed thither with his 
ſaid wife, where he ſlept for ſeven months, continuing to ſerve his 
ſaid maſter the whole time without coming to any new hiring, mak- 


ing eighteen months in the whole; and then left his ſervice. In ſup- 
port of theſe orders, it was argued that marriage did not put an end 


to the contract between maſter and ſervant, and that the word “ un- 
married” in the ſtatute went only to the hiring, and not to the ſer- 


vice; and the cafes of Farringdon and Whitty, 1 An. and Farringdon 
and Wilcot, 2 An. in 2 Salk. 527 & 529, were cited. That here no 


new agreement was entered into, and the ſervice of the firſt and ſe- 
cond years were to be connetted and referred to the ſame original 


hiring, when the pauper being unmarried, the place where the laſt 


forty days were ſerved was his ſettlement ; and that the caſe of K.. 


Croſconthe was in point. On the other fide it was admitted, that 
marriage does not diſſolve an exiſting contract; that the doQtrine of 
the ſameneſs of the contrast, and its relation to the original hiring, 
holds in the caſe of unmarried perſons, who are capable of renewing 
their contract at the end of the year; but not ſo in the caſe of pei- 


ſeons married at the time, who by the expreſs proviſion of the ſtatuie 
456. 


ſecond year, a man who hired a week before he married, might 


are incapacitated : That, if this relation could be carried over to * the 


purthen the parifh in which he laſt ſerved, with all the children he 
might have during his life.——Willes, 4ſhhurft, and Buller, J. 
thinking the point new, took time to conſider. Milles J. the coul 
being then full, delivered the judgment of the court. This caſe de- 
pends upon the conſtruction of 7th ſet. of ſtat. 3 W. c. 11. The 
act was intended for the benefit of unmarried perſons, and the Prin. 
ciple of it is, that the pariſh that reaped the benefit of the labour o 
1 man unincumbered with a family, ought to make a proviſion tor 
that man when not able to provide for himſelf, hut not for others 
Rom whom thev derived no bencfit ; that ſtat. 8 & g W. c. 3: J. 39: 


uled 


h | Dd 
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uſed the very ſame words as the former flat. © unmarried perſons tiot 


| ——CC————————— — — —— —-— —äĩ — — 
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« having child or children.” The meaning of theſe acts is obvious, 


that the labour of one man ſhall not be ſufficient to incumber a pa- 
riſh with the maintenance of a numerous family. It has been deter- 
mined this term in the caſe of X. v. Hedfor, and K. v. Hanbur» y, 


that marriage does not diſſol ve the contract, if it happens during the. 


year in which a man has been hired as a ſingle man; to ſuch only the 
benefit of the act was meant to be extended, and for this reaſon mar- 
ned perſons ought to continue in the ſettlement acquired before mar- 
riage If there had been a reſidence of forty days in St. Giless at the 


end of the firſt year, the pauper would have been well ſettled there; 


it would have been, within the caſe of K. and Hedſor; but that is not 


the preſent caſe. The caſe of the K. and Croſcombe does not apply: 


1. Becauſe that was the cafe of a ſervant unmarried during the whole 


of the year. 2. Becauſe the court did there preſume the continu- 


ance of the old contract. Here the pauper was incapable of mak- 
ing a new contract at the commencement of the ſecond year: Pre- 


ſumption can go no further; and at that time he was a married inan. 


In this caſe, ſuppoſe at the end of the firſt year, a new agreement 
had been made: A ſervice under that could not have given the pau- 


per a ſettlement. Shall he then by an implied contract do that, 


which in expreſs and direct terms he could not do? If the original 


hiring was conſtructively to be continued throughout the ſecond ear, 


it might laſt for 20 years; and pariſhes might be burthened with fa- 
milies from whoſe labout they had received no benefit. Both orders 
quaſhed. Cal. Caf. 54. FV 


(2) E. 46. Tvinghoe and Solebury. A perſon | 

was hired fora year to one Knight, who rented a Same ſervice, 
farm in Te2nghoe, and lived with him half a year: but not with 
The maſter lets the farm to one Smith, and the ſer- the fame maſter. 
| vant lives the reſidue of the year with Sith in the es 


farm, without any words paſſed about * diſſolving the contract with & P 


Knight, or making any new contract with Smith. And at the end of 


the year, the ſecond maſter paid him his wages. The queſtion was, 
It this ſhall be deemed the ſame ſervice, fo as to gain a ſettlement ? 


By Pratt Ch. J. and the court: This is a god ſettlement: If a maſs 
ter command his ſervant to live with another for a certain time, it is 


7 ſervice to the firſt maſter; and here being no new contract, it is 
carrying on the ſervice of the firſt maſter. And the ſubſequent maſ- 


ter paying his wages did not alter the caſe; for the contraët not being 


deſtroyed, he might have brought an action againſt the firſt maſter. 


18%. C. 121. Caſes of S. 109. Str. go. 


E. 15 G. 2. Ladeck and St. Enoder. John Roberts was hired for 
a year in Tadock. His maſter died within the year, leaving William 


Huddy of St. Enoder his executor. The exectitor aſked the ſervant, 


if he was willing to ſerve out the year with him. The ſervant agreed 
toit, and did ſerve the executor in St. Enoder during the remainder 
Of the year. By the court: This is a continuance of the fame ſexs 


Vice; the contract was not diffolved by the death of the maſter; arid 
the ſervant gained a ſettlement in St. EnHoder. Ang this is a ſtronger 
eale than that of Jvinghae, the aſſignee of the farm in that caſe being 


Vor. III. Ce 0 a mere 


457. 


CT, 
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> mere ſtranger; whereas this was the caſe of an executor, on whom 
the law cafis a privity of contract. Burrow's Settl. Caf. 179. | 
8 (3) E. 11G. K. and Whitechapel. A perſcn 


Same ſervice, was hired for five years, to wort at a glaſs houſe 
but not in the in Whitechapel, at the rate of 108. a week; but 
fame place. never lodged with his maſter in the houſe any part 


of the time, but at another houſe in the pariſh, 
By the court: He has gained a ſettlement there: for being hired to 
ſerve above a year, and having ſerved and reſided in the ſame pariſh 
purſuant to ſuch hiring, he hath fully complied with the Ratute, and 
it is not material where he lodged, ſo that it were within the pariſh, 
2 S. C. 114. Foley. 146. 06. ED 
1. 12. An. Silverten and Aſhion. A ſervant maid was hired for a 
year in the pariſh of Aſhton, where ſhe ſerved half a year; then ha 
maſter, and ſhe with him, removed to the pariſh of Patſhall, where 
her maſter took another farm; the ſervant continued with him in the 
pariſh of Palſhall for the other half year: And the queſtion was, 
Whether ſhe gained any ſettlement in either of theſe places; andif 
ſhe did, in which of them? By the court: Here is what the at re- 
* quires, a hiring fora year, and a ſervice for a year. For it is the 
ſame ſervice; and the ſtatute doth not tie it down to one place. If a 
Eos: Perſon is hired to a maſter in one pariſh, and goes with him into 
7458. another pariſh, and ſerves him for one whole year; the pariſh lie 
| continues laſt in for 40 days before the end of his year, is the place 
of his ſettlement: and the reaſon why the 40 days gain a ſettlement 
18, becauſe he comes there with his maſter, and you cannot remore 
him from his maſter; and:having continued with bim 40 days unte- 
moveable, he gains a ſettlement. Foley. 188. Caſes. of S. 23. 
Z. 8 G. St. Peter's in Oxford and Chepping Wycomb. Upona 
ſpecial order of ſeſſions it appeared, that the maſter of the Oxford 
ſtage coach hired a ſervant for a year, to ſtay in an inn in Wycomb 
| where the coach baited, and to take care of the horſes: he lived 
there for the whole year, and the maſter all the while lived in Oæ- 
ford. The queſtion was, Where that ſervant gains a ſettlement, or | 
whether any, by that ſervice? And by the whole court, he gained a 
letilement in Chepping Mycomb, though his maſter never lived there. 
5 Sti. 828. VVV N 1 Ws 
H. 16. Sifhop's Hutfield and St. Peter's in St. Alban's. Two 
zuſtices remove one Langley from Biſhop's Hatfield to St. Peter's. 
Upon appeal, the matter was. ſlated ſpecially, that this Langle) 
was a huntſman to one Mr. Arnold, and that Mr. Arnold lived ſome- 
times in Meſiminſier, and ſometimes at his houſe in Northamplon- 
- ſhire, but that Mr. Arnold had no ſettlement in St. Peter's; and that 
this Langley ſerved the laſt 40 days of his year in the pariſh of &. 
. "Peter's with his maſter Mr. Arnold: which the juſtices at ſeſſions 
. . thought gained no ſettlement for Langley in St, Peter's, and quaſhed 
the order of two juſtices. But the court of king's bench, upon tie 
.  order's being removed by certiorari, quaſhed the order of ſeſſions, 
and held Laugleys ſettlement to be in St. Peter's, by ſerving his 
- maſter Mr. Arnold the laſt 40 days of his year there, though his 
- mailer Arucld had no ſetilement the. Foley. 197. Str. 794. 
1 M. 15 G. 3. 
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M. 15 G. 3. Eaſt Tlſley and Weybridge. The Pay er James Al- 


en was hired for a year, and ſo for two years afterwards ſucceſſively, 
to the earl of Port more, to look after the ſaid earl's running horſes ; 
and during the faid three years removed from place to place with the 
ſaid horſes, the laſt ten months of which time he reſided with the 
ſaid horſes at Eaſt Tiley, which was a public place for exercifing 

and training running horſes; which ſaid earl had not any houſe in 

Eaſt Tiſley, nor any eſtate there. The queſtion was, Whether a 

groom, reſiding at a public place, where his maſter had no houſe 

nor eſtate, merely for the purpoſe of training running horſes, mould 

gain a ſettlement at that public place? And the court were unani- 

mous, that this was a good ſettlement, being exactly the“ ſame * P 459. 
caſe as that of the huntſman at S. Alban s. Burrow's Settl. Caf. 
„ 5 | „ 3 1 PNC 
5 J. 8 G. St. Peter's in Oxford and Fawley. Mrs. Cook lived with 
her ſon-in-law Dr. Clavering at Chriſt Church, and hired a ſervant 
fora year, who was ſettled in S1. Peter's. Mrs. Cook afterwards 
goes to Fawley upon a viſit ; and ſhe, with her ſervant, ſtaid there 
for three months, and afterwards came back again to Chriſt Church, 
where the ſervant ended the year's ſervice, being not 40 days after 
her return. The queſtion was, Whether this ſervant gained any ſet- 
tlement at Farley, living with her miſtreſs, who was only a vilitor ? 
And by the whole court: The ſettlement of the ſervant doth not at 
all depend on the ſettlement of the Nate ; for if a maſter hire a ſer- 
vant for a year, and after remove from one pariſh to another during 
that year, it may be properly ſaid that the ſervant is hired in every 
pariſh he ſhall go into with his maſter; and the pariſh where he lives 
with his maſter the laſt, 40 days of his year, is the place of his ſettle- 
ment. And it is not material to the ſervant, whether the maſter goes 
there under the capacity of gaining a ſettlement for himſelf or not ; 
the ſervant goes there in the capacity of a ſervant ; and it is like the 
caſe of a ſchool boy; he gains no ſettlement, but the ſervant that 
waits upon him will. And it was adjudged that the ſervant was ſet- 
tled at Faruley. Caſ. of Settl. 139. Foley. 194, Str. 1 
E. 30 G. 2. Alion and Elvetham. This caſe was argued the laſt 
term, and the court took time to conſider of it; and this term, lord 


* 


Mansfield Ch. J. delivered the refolution of the court: This was an 
order made by two juſtices for the removal of the wiſe of the pauper 
and four children from the pariſh of Elvel lam to the pariſh of Allon; 
and upon appeal to the ſeſſions the ſame was there confirmed: But 
the ſeſſions Rate tlie fact ſpecially, That the pariſh of Alton in the 
year 1722 gave a certificate to the father of the pauper to the pariſh 
of Elvetham; under which, the father went to the pariſh of Elve- 

!tam, and has dwelt there ever ſince: then it ſtates the pauper and 
other children being born there, and that the pauper on the 29th of 

Auguſt 1734 was hired for a year as a covenant ſeryant by Sir Henry 
Call horp at Elvetham, and ſerved that year out in that pariſh ; that 
at the expiration of this year, he was hired again as a covenant ſer- 
vant by him for another year, and ſerved that year, but it happened 
that the laſt 40 days of the ſecond year were at Scarborough in York- 
n £2. OO; 
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Hxire; that he did not at the end of the ſecond year quit the ſervice, 

but on the 29th of Aug, 1736, he applied to his maſter to make x 
*P 460. new agreement for another year, * when the maſter ſaid it would be 
time enough when they returned home to Elvetham ; whereupon he 
continued for about fix weeks with his maſter at Scarboroveh, when 

they returned home to Z{vetham ; then he was hired for a third year; 

and ſerved that year out in Elv?tham, and continued in his ſeryice 

for ſeven years more, and his wages were advanced every year; and 
afterwards he quitted that ſervice, and married, and had four chil- 

dren mentioned in the order, which was, for removing the wife and 

four children from Eluet ham (the huſband having left his family) to 

Alton which gave the certificate. The juſtices conſidered him 

ſerving altogether in EIn, and that he could not gain a ſzttle- 

ment there. It has been contended that they were in the wrong, for 

he ought to be conſidered as having gained a ſettlement in Xlvethan, 
notwithitanding the certificate. That is not contended for direct), 

becauſe ſeryice for a year of a certificate perſon will not gain a ſettle- 

ment; therefore it is indirectly contended for, that he had gained a 
ſettlement: His maſter goes (probably for his health) to ee 

and happens to ſtay there 40 days; and it is contended, that the ſer- 

vant then gained a ſettlement at Scarborough which diſcharged the 
certificate, and then he afterwards gained a ſettlement at E{vetham, 

| The general queſtion is, Whether this accidental ſervice of 40 
1 days at Scarborough acquired a ſettlement to the ſervant? It is imma- 
1 terial, whether the maſter has or hag not a ſettlement in the place 
i Where the ſervice is; becauſe that will not prevent thèꝰ ſervant gaining 
a ſettlement: But the objection here is, Whether the 40 days at 
BH Scarborough are to be conſidered barely as a continuation of the ſer- 
| vice at Eluetham, or a new bona fide ſervice at Scarborough There 
are {everal caſes, where a ſervant, though locally abſent, may yet be 
conſidered as continuing his ſervice in the place to which he was 

Hired. So if a ſervant was ill, and went to Bath, by the conſent of 
the maſter, that would be a continuation of the ſervice. Therefore 

the conſideration here is, of convenience and inconvenience, of jul- 
tice and injuſtice, which will have great weight, unleſs there are 
authorities which ſtand in the way. I will conſider this, firſt, under 
the circumſtances of the caſe; then, ſecondly, I will confider the au- 
thorities. The general ground upon which this muſt be determined, 
4 if there are no authorities, is this: Subſtantially, the maſter lived at 
9 Elvetham; he hired his ſervant to be a ſervant;there; the pariſh was 
4 Jealous of the ſervant coming in there, and got a certificate from 
Alton. Sir Henry happens to goto ee as A ſojourner for 

P46 1. a particular purpoſe, not as an inhabitant. When they * are to 
make an agreement for a third year, they both conſider themſelves 
as abſent from home. It would be perilous for theſe public places 
of reſort, if ſuch a ſervice were to gain a ſettlement. Beſides, what 
fraud would be brought upon pariſhes, if ſettlements might be gain 
ed in this manner, when a pariſh truſts to certificates? Suppole a 

| Perſon in ſervice has an accident upon the road by breaking a leg, 
and he fa/s 40 days at a place, ſhall that be a ſettlement ? Sappi 
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he fays 40 days with his maſter in a ſea port, being wind bound, 
would that gain a ſettlement? The maſter's abode here is at Elue- 
nam, which I] lay great fireſs on. The domicil (as the Civilians 
call it) of Sir Henry was not at Scarborough. I ſhall next conſider 
the authorities cited. The principat of which was the caſe of Sz. 
Peter's in Oxford and Fawley (Str. 524.) The court will pay regard 
10 former determinations for the ſake of certainty. But if 


will in ſuch caſe over-rule it. - But the preſent authority does not at 


cited to ſhew, thata pallage or tranſitory reſidence might gain a ſet- 
tlement. I ſhall ſtate the caſe as it is in Strange; where it is ſaid, 
that in the caſe of Rufford it was not doubted, but that hiring into 
an extraparochial place would gain a ſettlement. And fo Poꝛvel J. 
ſomewhere ſaid, that if a ſervant was hired for a year in Ireland, and 
the ſervice was performed here, it would gain a ſettlement. But 


abroad under the ſanction of great names, which being taken from 
notes that gentlemen took only for their own uſe, and not by any 
public officer appointed for that purpoſe, are incorrect often in the 
ſtate of them. The preſent caſe, as reported in Strange, is moſt 


vear into Chriſt-church, without ſaying how or under what circum- 


vilit to Fawley-court. Now her miſtreſs being a ſingle woman could 
not poſlibly have any abode in Chri/t-church but as a viſitor or friend. 
And it is farther ſaid, that the only doubt was, whether the ſettle- 
ment gained at Chri/{-church was ſuperſeded or not? That could not 
polſbly be fo. For ſhe could by no means gain a ſettlement in 


| an autho- 
rity were ſingle, and plainly productive of inconvenience, the court 


all contradict the doctrine I have been laying down. This caſe was 


here I cannot but obſerve, that it is a great pity that caſes ſhould get 


certainly miſ-reported. It is ſtated: that the pauper was hired for a 


fances her miſtreſs lived there; and that her miſtreſs went upon a 


Chriſt-church, which was not only an extraparochial place, but a 
ſingle houſe only, having been once a monaſtery, being in nature of 


one of the king's palaces, which may be extraparochial. I mention 
this, to ſhew the incorrectneſs of caſes, which cannot be relied on. 
This caſe is alſo in Foley 215. and Caſes * of Settl. 139. reported dif- 
terently. But all of them together may ſerve to help us to the truth, 
and which upon inquiry I find to be this: Mrs. Cook, the miſtreſs of 
the ſervant, had two daughters; one married to Dr. Clavering dean 
of Chrijt-charch; the other, to Mr. Freeman who lived at Fawley- 
court, And the lived alternately with theſe two gentlemen her ſons- 
m-law; and was as much at Fawley-court as at Chrift-church, and 
(as | obſerved before) it was not poſſible the ſervant ſhould be ſettled 
at Chriſi-church, becauſe it was an extraparochial ſingle houſe. 
This was, I think, the only material caſe cited at bar; but there is 
another which I have had mentioned to me, Biſhop's Hatfield and 
vt. Peter's in St. Alban's (Foley 197), where a huntſman was hired 
by one Mr. Arnold, who lived ſometimes in Weſtminſter, and ſome- 
times at Northampton, and the ſervant reſided, where the hounds 
were kept, at St. A{ban's; and the only queſtion was, Whether the 


*P 462. 


Tvant could acquire a ſettlement there by ſuch ſervice, as his maſ- 


ter had none ? and there was no doubt but he could; for he came 
exactly within the caſe of a ſtage coachman, who was hired to ſerve 
| at 


n — — — — 
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of London. However there is no preciſion in the caſe on which th 


oObjection at bar, but not relied on; that it does not appear but tha 


gained a ſettlement ſince. But this the court will not preſume. I 
he is living, they muſt remove him after to his family. And both the 


*P 462. 


under the circumſtances above mentioned, is only a ſojourner, ot n 


ford, to the pariſh of Fawl:y in the county of Oxford aforeſaid. 


continued in her ſervice there till the month of — 


2 8 3 «in © £ 
church, and there the fervice expired, the having ſerved her miſtre!$ 


time of the viſit, may be confidered as part of the family of the per: 


0 
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at Mycomb, though the maſter lived at Oxford; where it was hell 
that the ſervant's ſettlement does not at all depend upon the matter, 
But that cafe was very different from the preſent; for the queſtiy 
was not, Whether there was a continuance of ſervice with the maſt 
in Weſiminſter or Northampton, but he was ſettled by living in thy 
place with the hounds; and the maſter, I ſuppoſe, might be probs. 
bly a member of parliament; and might have a houſe to go to {y 
hunting merely, which is a very common caſe in the netghbourhog 


court can rely; and upon the whole I think it not at all inconfiſten 
with our preſent reſolution; which is, that in the preſent cafe thi 
whole of the ſervice was only a continuation of the ſervice at Blue 
tham. However I would have it obſeryed in the preſent caſe, that] 
Jay great ſtrefs on both the maſter and ſervant conſidering Elvethan 
as their home, as alſo upon the precedent and ſubſequent ſervice 
and upon the circumſtances of the certificate. There was another 


the huſband may be living, and he is not removed, and may hay 


orders were confirmed. M. S. * | 
And the difſereace between this caſe and that of St. Peter's in Os 
ford and Fawley, ſeemeth to be this: that a * viſitor, during the 


ſon viſited, and hath there pro tempore his home and place of abode; 
but a perſon at Scarborough, or other ſuch like place of public refor, 


the nature of a traveller, or as a gueſt in an inn, and cannot in any 
ſenſe within the words of the ſtatute be looked upon as coming to ſit 
tle there. „ f bets: 

Note, with reſpect to the aforeſaid caſe of St. Peter's in Faul 
Sir James Burrow ſays, there having been ſo much doubt and mil- 
apprehenſion concerning it, he has had the curioſity to tranſcribe it 
from the original record: which is as follows. Two Juſtices te- 
moved Mary Norris from the pariſh of St. Peter's in the Eaſt in Or- 


Which order was diſcharged by the ſeffions, upon appeal; it appear 
ing (as it is ſtated in the order of ſeſſions) that the ſaid Mary Norns 
was hired at Chrif-church in Oxford, an extraparochial place, d 
the 16th of May 1717, for one year to Mrs. Cooke, who then lived, 
and ever fince hath lived, with her fon-in-law Dr. Clavering, can 
of Chriji-church college aforefaid, as a ſojourner or boarder; and 
— in the ſamt 
year; when Mrs. Cooke went, upon a viſit, to her ſon Mr. Freeman's, 
in the pariſh of Fawley aforefaid, where ſhe continued three montus, 
upon the ſaid viſit; and her ſaid ſervant Mary Norris was with hel 
at the ſaid Mr. Freeman's, and continued there in her ſervice all the 
three months. At the end of which the miſtreſs returned to Cry 


the whole year, in purſuance of the firſt hiring: And the coder & 
1 e : fo 


/ 
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Tons was quaſhed, and the original order affirmed. Bur. Set]. 
422. | i 3 5 
TI 2. 3. Litile Marlow and Hedſor. Willi- 

„ Monk was removed from Little Marlow to Hed- Settlement is 

yr ; on ap al the ſeſſions confirmed the order, and gained where. 

bated ſpecially: That the pauper was bired for a the ſervant. 
year to lord Boſlox, and ſerved him as a gardener - /leeps. 

ſor ſeveral years in the pariſh of Hedſor; that 9 


nh of Little Marlow, and from the time of his marriage until the 


rights, but not ſucceſſively, but did not lodge 40 nights elſewhere 
after his marriage. It did not appear that lord Boſton had any pro- 
perty in Little Miarlow, nor where the pauper lodged the laſt night 
of the year's ſervice in which he married. It appeared that he did 


any conſent to be abſent thoſe 40 nights; and that he never perform- 
ed any ſervice in Little Marlow on account of his maſter: that he 
continued to. ſerve lord Boſton ſeveral years after his marriage. 
Dunning contended in ſupport of theſe orders, that the inclination, 
dulged in this caſe, as the ſervant had gained a ſettlement by the firſt 


not to be in the ſame houſe, and though it was thought ſufficient if 
in the ſame pariſh, yet it has ſince been holden, that it a ſervant con- 


a ſettlement by the 40 days is, his coming into ſuch pariſh w:tk his 


fraud of the pariſh, who might not know where he flept, and there- 


fore could not remove him. Mallace, in reply, cited a variety of 


caſes to ſhew that a man is ſettled where he lodges the laſt 40 days, 
although not fucceſſive; that the K. v. Caſtleton was in point; the 
only difficulty is whether the want of the maſter's knowledge can 


make any difference? If his maſter's buſineſs is done as well as if he 
lodged in the family, which the caſe ſhews it muſt have been, it can 


make none. — Lord Mansfield: The caſes ſeem to have ſettled. 


it. The other jadges concurred. Both orders quaſhed. Cal. 


(a 51. . | 
Ang the caſe of Avening and Nympsfield, H. 21 G. 3. the ſame 
foint came in queſtion, But was given up by the counſel as being 
lully ſettled; Cal. * 10. en a, S 
(4) E. 17 G. 2. Beccles and Loweſlojft. A per- 
on was hired to a blackſmith for a year, at 3l.a Abſence during 
year. During the year the maſter gave him leave the ſervice. 
o work with another ſmith for three days, with 


mother for a week, and with a third for a fortnight; and agreed 


that the ſervant ſhould have the advantage of it. After which he re- 
turned and ſtaid out the year, and the maſter.by his conſent deducted, 
proportion of wages for the time he was away. Tue 3 

: a he: 


days before the end of the 4th year, he married a woman of the pa- 


end of that year's ſervice he lodged with his wife in Little Marlow 40 


not * ſee lord Boſton within that year in which he married, nor had *P 


the court has always ſhewn in favour of ſettlements, need not be in- 


year's ſervice : formerly it was queſtioned whether the ſervice. ought 


tinues 40 days in a pariſh in his maſter's ſervice, the reaſon he gains 


maſter, and that the court would not permit the ſervant to gain a ſet- 
tlement where his maſter had no property, and without his conſent 
or knowledge, and clandeſtinely with reſpect to his maſter, and in 
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held no ſettlement was gained, the firſt contract being diſfolyeq 
But by the court: The order muſt be quaſhed; for this is not a G. 
ſolution of the contract, but a licence to be abſent. Service by ti, 
maſter's conſent with another perſon is ſervice of the maſter. But in 
this caſe, if it had been without the maſter's conſent, yet the * . 
ſence had been diſpenſed with by the maſter's taking him agan 
Str. 1207. Burrow's Seti I. Caf. 2309. 
T. 26 & 27 G. 2. FHanbury and Tardebigg. The ſervant wy 
hired for a year at Michaelmas, but did not come to his ſervice til 
three days after Miehaelmas day, and ſerved till the day after Micha. 
elmas in the next year. He was abſent about two or three days at 
time, in the whole a fortnight, without conſent, but was always re 
ceived again. At going away, he agreed to make a deduGtion of 
6s. 6d. of his wages, for the time he was abſent. By the cout: 
He gained a ſettlement by this ſervice. This court hath not been { 


ſtriét in determining upon the ſervice, as they have been upon the 


hiring. It hath often been held, that thongh a ſervant has been ab- 


ſent for a time, yet his maſter taking him again purges his abſence, 


And there is no difference between an abſence in the beginning and in 
the middle of the ſervice; for he is a ſervant from the time ot hiring, 
Burrows Settl. Caſ. 322. „%%% as "= 
MM. 1G. FPaulett and Burnham. A perſon was a covenant ſer- 
vant fora year, but went away three weeks before his year was out, 
by his own and his maſter's conſent ; and was abated 68. of his year's 
wages for it. It was objected, that being a covenant ſervant, this 
Roth import that it was by deed, and then the conſent cannot dif- 
charge the covenant. By the court: Here 1s no fraud expreſſed or 


implied. It is not within the words of the act; nor the meaning, 
Can a man compel his ſervant to gain a ſettlement lens wolens? As 


to the covenant being by deed, and ſo the ſervice continuing, per- 
haps he might bring an action on the covenant, and as to that point 


the ſervice continued; but not as to gaining a ſettlement, where tle | 


ſtatute ſaith he muſt ſerve for a year, which is not in this caſe. 
Caſes of Settlem. 84. Foley. 187.” 1 Se. Caſ. 117. 
Z. 7 G. K. and Jip. A perſon is hired for a year; and in the 
year's ſervice his maſter gives him leave to go and ſee his mother ſor 
one day, and he tarried three days, and then came home again, and 
his maſter took him into his ſervice as before. It was objected, that 
his ſtaying to ſee his mother without leave was a deſertion of the ſer- 
vice, and the time he ſtayed away takes ſo much off from a complete 
fervice ſor a year. But by the court: This will not prevent the ſet- 
tlcement; for the maſter's taking him again is a purgation of the ot- 
fence, and no interruption of his ſervice. In the ſame caſe it wis 
ſtated, * that the ſervant for fix days was lick, and incapable of any 


' ſervice: And it was objected, that therefore he could not gain a et- 
tlement, which is to be acquired only by a ſervice for a year; but 


here he did not ſerve for fix days, and ſo there wants ſo much of a 
ſervice for a year. But by the court: A ſervant that lies thus under 
the viſitation of God, which befalls him not through his own de- 
fault, is and muſt be taken to be all the While in the ſervice woes 

| | . | ma er; 
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maſter; and if this exception were to be allowed, it might prevent 
all the ſettlements in the kingdom.—Another circumſtance in the 
ame caſe was this: The ſervant, three or four days before his ſer- 
vice expired, deſired leave of his maſter to go to a fair, to hire him- 


{if into another ſervice. His maſter refuled, and told him, if he 


went, he ſhould not come into his houſe again. The ſervant went 
notwithſtanding ; and did not retuin until the time of his ſervice was 
expired. By the court: This is nevertheleſs a ſettlement. The re- 
quelt of the ſervant is a reaſonable requeſt; and the law will not ſuf- 
ler a maſter to ſhew himſelf ſo inhuman to his ſervant, A mafter 
canaot tuin of his ſervant two or three days before the year expires ; 
it he doth, the ſervice in point of law continues, and he gains a ſet- 
tlement notwithſtanding. Gaſes of Settl. 129. Str. 423. 


TD G. Eaſiland and Wejihorfley. A ſervant was hired for a 
year; and the day before the year expired, the maſter told him, that 


to prevent his gaining a ſettlement in that pariſh, he ſhould go away 
immediately; which the ſervant refuſed to do, inſiſting to ſerve out 


the year; whereupon the maſter turned him out of doors. The 


court held this to be ſuch a fraud in the maſter, as ſhould not pre-. 


vent the ſettlement of the ſervant. Str. 526. 5 
H. 4 6. 2. K. and Preſſon. A perſon ſerved under a hiring his 
whole year within 5 days, and then left his maſter by conſent, the 
ariſh officers where he lived having firſt given him two guineas to 
Cy the pariſh. The juſtices held this to be no ſettlement, and 


ſtated the caſe ſpecially. It was objected, that this departure was 


fraudulent. But by the court: The juſtices might upon evidence 


have examined into that point; and if they had thought that his de- 


parture was fraudulent, they would without queſtion have ſtated it 


to have been ſo; but that not being done, we cannot intend any fraud, 


nor that the party hath gained any ſettlement, it being agreed on all 


ſides that he hath not ſerved his year. Burrow's Settl. Caf. 69, 


* M.g G. 2. Syford and Caftlechurch, A perſon was: hired for & 


a year, which he ſerved till the laſt 12 days, when he went away 
with his maſter's leave, and ftaid till after the year was up, when he 
returned for his cloaths, and was paid the whole year's wages. And 


on conſideration, that if they once allowed this abſence for 12 days 


at the end of the year (which diflered from an abſence in the middle of 


the year, which was purged by taking him again) they ſhould not 


know where to op, it was determined that he gained no ſettlement, 


la this caſe the ſervant went from his ſervice before the year was out, 


Lead the maſter conſented to it; which is a plain determination of the 
ſervice within the year. Str. 1022. Burroru's Setil. Caſ. 68. 


7. 19 G. 2. St. Peter's in Saudwick and Goodneſion. William | 
Varkham was hired for a vear, and lived with and ſerved his maſter - 


in Northburne till within three weeks of the end of the year, when 
be alked leave of his maſter to go to the herring fiſhery, The maſter 
conſented, if he could get à man to do the maſter's work to his lik- 
ng. Markham did fo, and paid the man. Markham went to ſea, 
end returned at the end of the herring fiſhery, which was about three 


Weeks after the end of his year. The maſter paid him all his year's 


ages. By the court: This was no diſſolution of the contract; Mgrke 
Yor. III. a zam 
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ham gained a ſettlement at Northbournez and as the maſter had tj, 
benefit of the contract during the whole year, ſo ought the ſeryay 
alſo. Str. 1232. Burrow's Setil. Caſ. 251. 3 
E. 31 G. 2. Caverſwall and Trentham. Samuel Braſſington the 
Pauper was hired for a year to Edward Braſſington at Trenthanm, and 
ſerved him till within three weeks of the end of the year; when, © 
ſome diſputes ariſing betwixt him and his maſter, he was, with hi 
own conſent, diſcharged from his ſervice and received all his wage, 
except what was deducted for the three weeks. As ſoon as he left 
His ſervice, he went to London, and was abſent about a fortnight 
U pon his return, at Mrs. Braſſi ngton's requeſt (his maſter being then 
from home), he went again into their ſervice; and within a week 
after the expiration of the firſt year, his maſter hired him again for 
another year; and he ſerved him in Trentham for about fix months 
of that ſecond year, and then left him. By the court: Here was a 
diſcontinuance. The firſt contract was abſolutely diſſolved, and { 
continued for a fortnight or three weeks. Therefore this laſt ſervice 
cannot be connected with the former part of the year; and conſe- 
*P 468. 1 * no ſettlement was gained at Trentham. Burrow's Settlem, 
e af. 461. „„ | N | | 
. 32 G. 2. Kiſlingbury and Nether Hyford. It was ſtated that 
e Gare, the pauper, was hired for a year, to widow Bliſs of 
Farthing lone and continued in the ſaid ſervice until five weeks be- 
fore the end of the year; when, with his miſtreſs's leave, he parted 
* with her, and went to work at K:/lingbury, and ſtaid there the faid 
= five weeks. After the end of the year, the ſaid Gare went to his ſaid 
miſtreſs Bliſs for his year's wages; the whole whereof ſhe laid down 
to him, and he thereout voluntarily deducted 10s. for his five weeks 
abſence, being the ſame ſum he had earned and received for his hve 
weeks at Ki/linghury. The original contract was not diſſolved, nor 
any new one made with his miſtreſs Bliſs, ſave as aforeſaid. And if 
his miſtreſs had, during the ſaid five weeks, required him to retum 
to her, he would have done ſo. It was objected, that this could not 
be a ſettlement, as there wanted hve weeks of the ſervice. Byloid 
Mansfield and the court: The queſtion turns ſingly upon this, Whe- 
ther his abſence for five weeks was a diſſolution of the contract? li 
he had his miſtreſs's leave, it was not; if he had it not, it was. And 
we are all of opinion, that it was only an abſence with leave. For 
it appears, that both parties conſidered the contract between them 
as ſubſiſting, and not diſſolved. He paid her the whole that he had 
carned in the five weeks that he was abſent, conſidering himſclt s 
her ſervant during that time. For otherwiſe the deduction wou 
not have been a deduction of the particular ſum earned by him; but 
a deduction in proportion of his whole year's wages to the time ol 
his abſence. And he looked upon himſelf as liable to be called back 
within the five weeks. And it is ſtated, that the original conti. 
Vas not diſſolved, ſave as aforeſaid. Therefore we are all of opr 
nion, that the contract was not diſſolved, and conſequently that the 
Pauper gained a ſettlement with his miſtreſs Bliſs at Farthing ſto: 
Surroꝛo s Settl. Caſe 479. 
B. 33 G. 2. 
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F. 33 G. 2. Chriſl-church and St. Matthew's Bethnal Green. 
Elizabeth Maxey was, on the 24th day of Aug 1757, hired into 
Chriſtchurch for a year, and continued in the ſaid ſervice till the 
"th of Auguſt then next following; when ſhe was frightened into fits, 
ind thereby rendered incapable of doing any ſervice. Her maſter 


being taken ill, and diſturbed by her fits, deſired Mr. Zemonier, who 


lived in the pariſh of St. Matthew Bethnal Green, to take her into 


his houſe, that ſhe might be * under the care of her ſiſter who lived à 


there; but if Mr. Lemonier refuſed to receive her, ſhe was then to 
return to her maſter's houſe. Mr. Lemonier took her in; and ſhe re- 
ſided there about five days, and then was taken into the hoſpital, 
The day after ſhe had been received into Mr. Lemonier's houſe, ſhe 
retumed to her ſaid maſter's houſe to fetch away her cloaths; and 
her miſtreſs gave her two ſhillings, which, with what ſhe had before 


received, made up the full year's wages, No words of diſcharge 


paſſed between her and her miſtreſs; but ſhe looked upon herſelf as 
then diſcharged from her ſervice ; but believed, that had ſhe recovered 
her health, her-maſter would have received her again into his ſer- 
rice. She continued under the ſame indiſpoſition, till after the year 
from the ſaid time of hiring was expired; and never returned again 
into her ſaid maſter's ſervice. And on the 17th of Auguſt 1758, her 
matter hired another ſervant in her place. It was objected, that this 
ſervice could not gain a ſettlement, being ſeventeen days ſhort of the 


year. The caſes that have been were, where the abſence was in the 


4 


middle of the year, and the abſence purged by the maſter's receiving 
the ſervant again. But here the abſence was 17 days at the end ol 
the year; and if this be allowed, where can the court ſtop? It may 
as well be a want of three weeks, or a month, or two months. By 
lord Mansfield Ch. J. This cafe is an additional proof, among ma- 
ny others, upon how inconvenient a foot the law of ſettlements 
ſands. This muſt appear a very clear caſe to any perſon of com- 


mon plain ſenſe and underſtanding. It is certainly a fair bona fide 
ſervice for a year, without any fraud on either ſide. If a maſter 


zives his ſervant leave to go upon any other ſervice, or to be abſent 


for a ſhort time, and pays him his whole wages, this is a good fer 
vice. If the ſervant is taken ill, by the viſitation of God, it is a 


condition incident to humanity, and 1s implied in all contracts. 
Therefore the maſter is bound to provide for and take care of the 
ſervant ſo taken ill in his ſervice ; and cannot deduQ wages in propor- 


tion to the continuance of the ſervant's ſickneſs, And there is no 
difference, whether the accident of ſickneſs happens in the middle or 


at the end of the year. It is equally the act of God, and without 
any fault of the ſervant. And in the preſent caſe, the ſervant's be- 
ng at Mr. Lemonzer's, or in the hoſpital, is juſt the ſame thing as 
6 N s kept in the maſter's houſe, under his own roof. Bur. 
. Caſ. 494. f . | , | 

7. 6 G. 3. Frome Selwood and Brixton Deverel. Richard Stent, 


tie huſband of the pauper, was hired for a year at * King's M. Non, + p 470. 


and ſerved that year till within ten days of the end of the year, when 
Stent declaring to his maſter, that he wiſhed not to be ſettled in 
Lig I, n, aſked his leave to go and viſit his relations. To 
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which the maſter conſented. After the year was expired Stent re. 
turned to his maſter, and then hired himſeli as a day labourer, and 
as ſuch continued with him about three months. On making u, 
their accounts, Stent allowed out of his daily wages, for the days he 
had been abſent the preceding year. "The court held the ſettlemers 
to be in Ries Fefion, looking upon the leave and conſent of the 
maſter as fraudulent, and a mere evalion of the ſettlement. Bu. 
roco Scttl. Caf. 565. 5 . 

II. II G. 3. Madington and Milford. The pauper, being hited 
for a year from Michael mas, continued in his ſervice till about tines 
weeks before the next Michaelmas; when, having been kicked by 
one of his maſter's horſes, he went home to his triends, about five 
miles off, without his maſter's knowledge or aſking his leave, ty 
cure his leg; and continued there during the remainaer of the year, 
and never returned to his maſter, except for his wages, ſome {hot 
time alter Michael mas: when he was paid the whole, except {ix 
{ix ſhillings, which the maſter deducted on account of the ſaid ab- 
jence; Which tae pauper conſented to. it was argued, that 
the pauper by this ſervice gained no ſettlement : That this was a de- 
jerticn of the ſervice: It doth not appear that it was neceſlary for 
him to go home; or that he could not return again; or that he was 
diſabled by this kick, from being able to perform his ſervice, at leaf 
zn ſome degree; or that the maſter knew where he was. And nothing 
Mall be preſumed, that is not ſtated.— But the court were of opi- 
mion, that the ſervat gained a ſettlement by the ſervice here ſtated. 
And they tizought it to be within the reaſon of the determination of 
the Vip caſe. Here, the cauſe of his going home to his friends 
clearly and fully appears to have been to cure his leg, which lad 
been hurt in his maſter's ſervice, and by a kick from his maſters 
horſe. This was a reaſonable cauſe of abſence. - It did not diſſolve 
the contract, nor hinder his gaining a ſettlement; and the maſter 
ought not to have deducted any part of his wages. Burrou's St. 

Caf. 675. 5 1 5 
Z. 11 G. 3. Roſs and Whitchurch. Thomas Cheſt, the pauper, 
hired himſelf for a year to Edmund Miles; and ſerved him, in Lan- 
garren, only three days. A difference ariſing between them about the 
buſineſs the pauper was employed in, Miles (the maſter) bid the pau- 
* P 471. per go avout * his buſineſs. On which the pauper immediately lan 
| away, and quitted his ſervice; and hired himſelf to John M hitty 108 
= a year, at 55 8. A year wages, and ſerved Whiily tor fix months in 
Whitchurch. Miles then infiſted on H}ithy's not keeping the pàu- 
per ih his ſervice. 1/itty paid the pauper his wages to that time: 
and the pauper quitted that ſervice, and went one or two voyages 
up the river ge, as a labourer to a bargemaſter, for a fortnight. 
Then, at Hkjtby's requeſt,, and with 1z/es's conſent, he returned 
into Whitby's ſervice, without coming to any new agreement, or 
any mention of wages; and continued in Whithy's fervice in M bil. 
church ſeven months, beinga month over the end of the year tor 
which he was bired, in order to make out his loſt time, and then 
received his wages, It was argued, that the fortnight's abſence 
being in the middle of the year, it was purged by the mA NG 


— 
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ceiving him again. But by the court: Here is an abſolute diſſo- 
lution of the contract, both by matter and ſervant, at the end of fix 


P 0 O R. (settlement by ſervice 


months. Whereas the ſtatute requires a continuance in the ſame 


ſervice for a whole year. The new ſervice cannot be connected 
wth the old hiring. Bur. Seitl. Caſ. 688. 505 | 
J. 11 G. 3. Potter Higham and Zudham. A ſervant, hired for a year, 


continued till the day before the end of his year; when he deſired his 


maſter to diſcharge him; telling his maſter, that as he had hired 
himſelf for the next year to a perton in a diſtant place, he wiſhed to 

ſs that day with his friends; and requeſted to have that time to 
himſelf, to ſpend with them. To which the maſter conſented. 


And he was accordingly diſcharged ; and then received the whole of 


his wages, except ſixpence, which he allowed to his maſter for that 
day. — This was holden not to be a diſſolution of the contract, but 
an abſence by leave of the maſter. And it was adjudged, that the 
ſervant by this ſervice gained a ſettlement. Bur. Set. Caſ. 600. 

E. 13 G. 3. St. Margaret's Weſiminſler and Richmond. The 
pauper William Springall was hired for a year to Alexander Craw- 
| ford eſquire of Richmond, on the 3oth f Ocfober, to ſerve till the 

zoth October following. Before the expiration of the year, namely, 


on the 4th of September, the pauper married a fellow ſervant. The 
{aid fellow ſervant had given a month's warning in Auguſt preceding 


to quit the ſervice, and was to quit it in September, in conſequence 
of ſuch warning; but was deſired by her maſter to ſtay till the 19th 


of October, which the did: And then the maſter ſaid to Springall *P 4721 


(the huſband) that he * ſuppoſed, as his wife was going away, he 
(the huſband) would like to do ſo too. The huſband replied, he 
would like it better, if it was agreeable to the maſter. His maſter 
ſaid, he had no objection, as he had another footman coming, and 
would pay him his whole year's wages: Which he accordingly did 


on the ſaid 15th, in full to the 3oth. On which ſaid 17th of Octo- 
ber, both the huſband and the wife left the ſervice. It was objeèted, 
that the pauper did not gain a ſettlement by ſerving for a year, be- 


cauſe he left the ſervice 13 days before the expiration of his year. 
The act of parliament is expreſs, That no ſuch perſon ſo hired as 


aforeſaid ſhall be adjudged to have a good ſettlement in any ſuch 


pariſh or townſhip, unleſs ſuch perſon ſhall continue and abide in the 
ame ſervice during the ſpace of one whole year. — By lord Mans- 
Feld (with whom the other judges concurred): There is no neceſſity 
of an adtual ſervice upon every day of the year. The maſter can al- 
ways diſpenſe with it. He can give leave of abſence. - Nay, if the 
ſervant js abſent without leave, in the middle part of his year, ſuch 
abſence may be purged, as it has been termed, by the maſter receiv- 
wg him again; that is, the ſubſequent conſent of the maſter ratifies 
the att done. 1 am clearly of opinion, that the ſervant has in the 
preſent caſe ſufficiently ſerved his whole year. The maſter volun- 
tarily gave him leave of abſence for the laſt 13 days; and of his own 
accord, paid him the whole year's wages. Bur. Set. Caf. 740. | 
ZE. 18 E. 3. St. Faith under St. Paul's and St. Bartholomew by 
the Exchange. Caſe ſtated, that the pauper.Urſual Owen was hired 
for a year by Mr. Heſhuyſen on 11th June 1771: That in 1 * fol- 
5 FE lowing 
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lowing her maſter told all his ſervants that he was going to live F 


Mancheſfier, but did not know the time; and that they might lool. 
out for ſervices, or ſtay with him until he went, as they choſe : That 


the pauper continued with her ſaid maſter in the pariſh of Sz. By... 


tholomcw aforeſaid, till the 4th June following, when her maſt-, 


paid her the whole year's wages and half a guinea over, and tha 


ſame day he left London: That his going that day was quite a caſual 
matter, and if he had remained in London he ſhould have continued 
the pau per in lus ſervice, as the was a good ſervant: That the pay. 
per went into a new {ſervice two days after her maſter left London. 
—The caſes of K. v. Cafilechurch, and K. v. Godalming, were 
ſtrongly relied on as in point: That the ſervant in this caſe having 
entered into a new contract, and being in the act of gaining a new 


3. ſettlement for the ſecond year, during the lapſe of the firſt, * diftin- 
guiſhed this caſe from K. v. Richmond; and that to hold this a ſettle- 


ment would be to allow the pauper to be gaining two ſettlements at 
the ſame time under different hirings. But by lord Mansfield and 
the court: The only queſtion is, Whether the ſervant continued 
Lona fide in her ſervice during the whole year? Tobe ſure there is 2 
diſtinction between exceptions from the contract originally, or ſubſe- 


quent diſſolution and diſpenſation of the ſervice; but if the caſe be 
of the latter deſcription and bona fide, it can make no difference, 
when the ſervant is engaged, or where; or whether the ſervice be in 
the ſame or another occupation: She quitted her ſervice at the deſire 


of her maſter, and received half a guinea beyond her wages, as an 
equivalent no doubt for her board. It was accidental and a favour 
to her maſter. The caſe of the K. v. Richmond is full as ſtrong ag 
this, for there a new fervant came into the very place. Fraud vitiates 
every thing; but the juſtice as well as reaſon of the thing are here 
with the ſettlement. Suppoſe ſhe had come from a diſtant country 
and had no other ſettlement, ſhall the loſe her only one, which ſhe 


deſerves ſo well? Cal. Caf. 48. | 


NI. 22 C. 3. Hartley and Weſlmeon. Robert White, being ſet 
tled at Hartley, was hired on 11th October 1779, to Fohn Gibbs of 
the pariſh of Yapton fora year; he entered on the ſame day, and 


continued in his ſervice until the 6th Ofober 19580; when he was ap- 


prehended by a warrant, being charged by Rebecca Haberdon with 
being the father of a baſtard child, of which ſhe had been delivered 
ſix months before: That he. was carried to an inn, and kept in cul- 
tody by the parith officers till the 10th October: That his maſter on 
the {aid 6th October ſettled with him at the ſaid inn, ſaying, that he 


might not ſee him again, and deducted 18. out of his wages, on ac- 


count of his not ſcrving the whole year; * though he ſaid he had no 
objection to the pauper's gaining a ſettlement at Tupton, yet perhaps 
the other farmers might.” That the ſaid maſter did not in any other 


manner aſſent to or diflent from the pauper's abſence. That the 


auper after his being ſo taken, did not return to his {aid ſervice.— 


t was argued, that getting a woman with child previous to the com- 


mencement of the ſervice, was not ſuch an offence as could give the 
maſter an authority to diſcharge him: That the ſervant was not ac- 


countable to his maſter for any thing previous to the contract: I _ 
2 hp: l 
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jet being once the father of a baſtard child authoriſed i maſter in the 
Jiſcharge, it would alſo any ſubſequent maſler throughout the whole 


of the ſervant's life: That nothing appeared to ſhew the ® ſervant FP 474. 


conſented, and that the deduction of wages was made without his 
conſent. — On the other ſide it was inſiſted, That the pauper was 
not in point of fact in his ſervice during the laſt four days, and there 


were no circumſtances to induce the court to ſay that he was fo by 


conſtruction : That the ſervant could not have ſupported an action 
againſt his maſter for his wages during his impriſonment, and there- 
ſore could not againſt the pa rith claim a ſettlement.— By lord 


Mansfield: It is not neceſſary to enter into the queſtion how far this 


i; a crime, becauſe the maſter has not diſcharged the pauper upon 
that ground: That it is wrong and an offence, no man will deny; 
hut whether to be animadverted upon both by the eccleſiaſtical and 
common law, is not material here: To be ſure it was not punithable 
as 2 crime at common law; and the ſtatutes ſeem only to go to the 
puniſhment of the parents for the purpoſe of ſecuring an indemnity 
to the pariſh, But here this offence is not aſhgned as the reaſon for 
diſcharging the ſervant; and if it were, I have no difficulty to ſay, 
that I think a maſter hiring a ſervant after an oflence committed, and 
that not in his own houſe, ſhall not at the clole of the year diſcharge 
him under this pretence: It is not a.debauching of his ſervant, or 
turning his houſe as it were into a brothel. I do not go on that 
ground, nor upon the content or implied agreement to go before the 
end of the year, for there was none: it was. againſt the intention of 
both parties that it ſhould aſrect the ſettlement; and if the caſe were 
to go upon that, it ought to be returned to the ſeſſions to have that 


fact ſtated ; there was no fraud intended, becauſe there was no agree= 
ment; nor did the maſter mean either to prevent or promote the ſet- 
tlement ; but he deducts a ſomething to leave that queſtion open, 


which it was the object of other perſons who were intereſted to haze 


diſcuſſed. The true | then is, ſuppoſing no wages paid and no 


agreement, here are four days wanting in the ſervice, and it is by 
means of his own act_ that he becomes incapable of completing it- 
His conduct is an offence againſt morality and the laws, in what ju- 


ri{diction ſoever thoſe laws are adminiſtred; and the conſequences 


of it are equivalent to a wiltul abſence: I therefore think he did not 


gain a ſettlement: It is well put, that had an action been brought for 


00 wages, he could not have recovered for theſe four days. Cal. 
/. 129. BE . N | | 
H. 26G. 3. K. v. Gre 


order of ſeſſions of the city and county of Norwich, confirming an 


order of two juſtices, ſhould not be * quaſhed.—The caſe ſtated, & 


That William Thompſon was ſeitled at Greſham, when he hired him- 
ſelf for a year at the wages of 31. to Mr. Creemer of Leſion. Regis; 


that he duly entered upon his ſaid ſervice, and continued therein for 


about a quarter of a year, and upon ſome diſpute between him and 
his maſter, his maſter inſiſted upon turning him away, and threw: 
down 15 ſhillings, which the pauper took up, and went away to- 


his father's houſe in Norwick, where he continued for ſix days, dur- 


ing which time he looked upon himſelf. as a free man: That the 


Pauper then returned at the requeſt of his maſter, and continued in 


the 


ſham. On a rule to ſhew cauſe why an 
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the ſervice to the end of the year, when he received 45 ſhilling 
being the remainder of his wages agreed for at the hiring. By J. 
Mansfield: The abſence of a ſervant from his maſter's ſervice is an 
eqquivocal act, and therefore may be explained by other circun. 
ſtanccs; but if it appears that the contract has been once diſſolved, 
it cannot be ſet up by a new agreement. In this caſe the contract 
was abſolutely diffolved : The maſter inſiſts upon turning him away, 
and pays him down all his wages that were due; the conſent on thy 
other de is by taking the money up; then how does he come back 
again? It is upon the regueſt of the maſter; There is nothing hy 
which the abſence can be explained. The meaning of purging ay 
alſeuce is where the act itſelf is doubtful.—Rule diſcharged. Caſes 
by Durnf. and Faſt. 101. Eh 3 =q 
„ (5) By the 13 G. 2. c. 29. Servants in the 
Tlaces enempt- Foundling hoſpital ſhall not by ſuch ſervice gain any 
ed. ſettlement in the pariſh where the ſaid hoſpital iz 
ſituate. - --- os 
And by the 9 G. 3. c. 31. Servants in the Magdalen heſpital (eta 
bliſhed for the reception of penitent proſtitutes) thall not by ſuch ſei- 
vice gain any ſettlement in the pariſh where the ſaid hoſpital is 
ſituate. | ))) 
E. 28 G. 3. K. v. Sulgrave. The pauper Daniel Pleſler, being 
ſettled in Sulgrave, was hired in February to Mr. Horꝛoes, of Stouck- 
bar, till old Michaelmas following, and ſerved him accordingly, 
On the Friday before old Vzichaelmas his maſter aſked him if he 
would ftay again; the pauper ſaid he would if they could agree 
about wages, and aſked ave guineas, which the maſter thought too 
much. The pauper immediately went away, and having gone about 
ten yards, returned for ſomething he had forgotten: he then met his 
matter again, who ſaid he would give him the five guineas, and gave 
him one ſhilling earneſt. The maſter, while he was putting his 
hand into his pocket for the ſhilling, ſaid, you ſhall go away a toit- 
night at Michaelmas, becauſe of your ſeftlement, and I will give you 
that fortnight, to get what you can; to which the pauper agreed, 
and he accordingly went to his father's and ſtayed a fortnight, dur- 
ing which time he worked for Mr. Cheſter, in digging ſand on 
Mr. Howes's land, and received from Mr. Cheſter one ſhilling à 
day, and once or twice during the fortnight he eat at Mr. Howess. 
At the end of the fortnight he went to Mr. Howes, and continued 
to ſerve him at Stouchbury till Lady day, when Mr. Howes re- 
moved, and the pauper with him, to Culworth. Mr. Howes ſoon 
after died, and the pauper continued to ſerve Mrs. Howes in Cul- 
worth, till the time when he left her, and he then received his wages 
up to that time; and he believes there Was nothing deduQted for the 
fortnight, but he does not remember what ſum he received. The 
pauper apprehended that his maſter would not have hired him, if 
ne had not agreed to go away for the fortnight.— The ſeſſions, being 
of opinion the pauper gained no ſettlement by this ſervice, confum- 
ed ihe order of removal from W/Veſtbury to Sulgrave. This caſe vas 
argued by Dayrell and Lowndes, in {upport of the order of removal. 
And £Er/iine and Milſon, contra, were Ropped by the court. —Aſk- 
Rurſt, J. The rule eftabliſhed in theſe kinds of cafes is this; wry 
ther 
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dere is a So fide exception of part of the time at the time of the 
hiring, that is not a hiring for a year; but if there be no exception 
at the time of making the original contract, then a permiſſive ab- 
(nce is conidered as a diſpenſation of part of the ſervice by the mat 
ter; and it does not operate in the ſame way as an exception out of 
the original contract, which defeats the ſettlement. And the queſ- 
non whether it be one or the other, muſt depend upon the particular 
circumſtances of each caſe. In this caſe there was a complete hiring 
for a year at the time. The parties having diſagreed on the terms 
propcled, the pauper went away, but on his return his maſter ſaid 
he would give him the five guineas, which he agreed to accept, and 
rave him one ſhilling earneſt. It is likewiſe flated, that while the 
maſter was putting nis hand into his pocket, he told the pauper he 
ſhould go away for a fortnight: but the contract was complete before 
that time, and what pailed afterwards can only be conſidered as a 
| diſpenſation with the lervice; for at that time the maſter had a com- 
plete 11g2t to his ſervice for a year, and tae pauper had agreed to 
ſerve him for that time, and the one ſhilling er; was to bind the 
agreement for a year for five guineas; otherwiſe it appears to be giv- 
ing the ſervant more than he originally aſked for the whole year for 
ſerving him for a ſhorter period. If then the contract were complete 
before any thing was faid relative to the fortnight's abſence, this was 
a diſpenſation with the ſervice, and not an exception out of the ori- 
ginal contract. An exception is a ſtipulation on the part of the per- 
jon for whoſe benefit it is introduced; But here it was not made on 
tue requeſt of the ſervant, but on the offer of the maſter; and it ap- 
pears, that he ſaid it was for the expreſs purpoſe of preventing the 
pauper's gaining a ſettlement. That is not ſuch a reaſon as the court 
would give much countenance to. Whether indeed the ſeſſions 
might not have determined this on the ground of fraud, was for their 
conſideration: as it is, there is no occaſion to go into that ground, 
as we are of opinion this was a di ſpenſation with the ſervice. With 
reſpect to the ſervants apprehenſion, which is ſtated in the caſe, that 
canuot vary the queſtion; we are to decide on the terms of the con- 
tract, and not on the apprehenſion of the pauper. Buller, J. and 


roſe, J. of the ſame opinion. Rule abſolute, Caſ. by Durnf. 
and L/. vol. 2. 376. = Eds 
E. 28 G. 3. K. v. Newton Toney. William Slater and bis wife 
and children were removed from Harbridge to Newton Toney. The 
{*(fions confirmed the order, and ſtated the following caſe, That 
8/47er went into the pariſh of Nute Toney, to one Poſflans, a pub- 

lican there, who had before employed him three times to go into 
Shropſhire with Tome hounds; and on his return {rom the We Jour- 
ney, he agreed to live with Poftas as hoſtler, at 48. 6d. per week, 
and continued with him as hotiler for one year and a half, and then 
went away. Before his departure, on demanding his wages, Poflaug 
alledged that as he had received vails, 4 8. 6d. a week would be too 
much; whereupon he agreed to accept after the rate of 10]. a year, 
in lieu of 4s. 6d. per week. He then left his ſervice, and lived 
elſewhere for five or ſix months, when he returned to Newton Toney, © 
and agreed with Poſians to ſerve him again as his oftler, as he had 
OL. UI. "BEE done 
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done before, at 48. per week, which was about 1ol. a year, and 


4 which he received when he aſked for it: under the latter agrecmem to! 
| he lived one year and a half, but thought himſelf as a weekly (1. Ml it 
vant, and at liberty to leave his ſervice at any time. Burrough con- Je 


tended, that the firft hiring in Newton Toney was a general hiring, 62 
and as the pauper ſerved more than a year under it, he thereſv;e i 
gained a ſettlement, —Mar/hal, Serj. and Portal, contra, were fon. Wil i 
ped by the court.—Ajhurſt, J. The caſe of K. v. Dedham, i; to 
much ſtronger than this. It is impoilible to diſtinguiſh the two caf tl 


| u pon principle: here the pauper hired himſelf as an oſtler at 48. 60, e 
| per week, but that cannot be conſidered as a general hiring; and if ſ 
| either party had choſen to dil ve the contract before the end of the c 
| year, no action could have been maintained by the other.—Buller, 
3 J. This caſe is not ſo ſtrong as that of K. v. Dedham, for there the | 


| expreſſion ſummer and winter ſhewed that the party had it in con- 
| __templation to continue a year in the lervice. Here the hiring 5 
|. merely at ſo much per week: now 1! there be any thing in the con- 
| tract to ſhow that the hiring was intended to be for a year, there a 
reſervation of weekly wages will not control that hiring: but if the 
Payment of weekly wages be the only circumſtance from which the 
duration of the contract is to be collected, it muſt be taken to be only 
a weekly hiring, and this hiring is of that kind. —Groſe, J. Cons 
dering the ſituation of the pauper, and what paſied at the time df 
entering into this contract, this appears not to be a hiring for a year: 
the pauper was hired in the character of an oftler at 48. 6d. fer 
Week; now that circumſtance alone ſhews that he was not likely to 
continue a year. Beſides that, it appears that he actually left his 
iervice in the middle of the year, which ſatisfies me that it was not 
intended by the parties to be a hiring for a year. Rule abſolute, 
Cal. by Durnf. and 44ſt. vol. 2. 453. | 
J. 28 G. 3. K. v. Odiham. The pauper went to live with one 
Rhodes, of St. Mary, Lambeth, livery able keeper and poſt chaiſe 
jetter, as under oltler at 9s. fer week, without fixing any time tot 
the expiration of ſuch ſervice. Some time after he had been there, 
| 2 peſt boy went away, and the pauper was by his maſter turned over 
4 1% take his place at 38. per week, and the money he could get from 
24 | the perſons he drove. He remained in ſuch ſervice upwards of two 
cars, and more than one in the laſt employment as poſt boy; during 
the whole time he found himſelf victuals, and lodged in a loft be- 
lonping to his maſter in the yard. Some time after he leſt the faid 
forvice, he returned to it again, when Rhodes told him he might g9 
to work, and then remained one Fear under that agreement. Some 
= time after he leit the ſervice, he returned to it a third time, in 0 
= about February, as an odd man, without wages, and continued under 
chis laſt agreement till three weeks after Chriſimas. When he fut 
F rent, he ſaw, and had ſome converſation with, the head oltler, 
i and was tome days about the yard before he entered into any ſervice; 
he then aiked his matter Rzodes for his place, who ted him he migit 
have it. The pauper and his wife were removed from Oaiham © 
Lamboth, which the ſeſions quaſhed on appeal. Anxule was obtained 
25 10 
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to new cauſe why the order of ſeſſions ſhould not be quaſhed. But * 
jt was given up as having been determined in K. v. Newton Toney, | 
Jer Curtam. Rule diſcharged. Caf. by Durnf. and Eaſt. vol. 2. 
622+ - | | | Ne 4 
J. 28 G. 3. K. v. St. Philip, in Birmingham. Suſannah Brookes, 
the pauper, was originally ſettled in Birmingham; but ſubſequent 
to her ſettlement there ſhe was hired for a year to E1:zabeth Foole, in 
the pariſh of Lowzick, where ſhe ſerved until within eight days of the 
end of the term, when, on account of ſome difference between them, 
ſhe gave her miſtreſs warning that ſhe would leave her ſervice at the 
end of the year. The miſtreſs on having hired another ſervant, by 
rcaſon of ſome impatient behaviour of the pauper, diſcharged her, 
but paid her the full wages, which ſhe accepted and quitted the ſer- 
vice, and left the pariſh eight days before the year ended; but ſaid 
ſhe would have ſerved her year if her miſtreſs would have let her. 
She was removed from Powzck to Birmingham, which was confirmed 
by the ſeſſions on appeal. Bower and Welſh, in ſupport of the order 
of ſeſſions, argued, that in this caſe the relation between maſter and 
ſervant was abſolutely put an end to eight days before the end of the 
year. That the mifireſs paying the wages, and the pauper accept- 
ing them, amounted to an aſſent on her part to the diffolution of the 
contract; and cited K. v. Greſham. Bearcroft, contra. The prin- 
ciple laid down in K. v. St. Bartholomew by the Exchange mutt 
govern this caſe. That it cannot be conſidered as a diſſolution of the 
contract, without the conſent of both parties; and here it is ſtated, 
that the ſervant was willing to have ſtayed to the end of the year if 
her miſtreſs would have permitted her; and the impatient behaviour 
of the ſervant was not a ſufficient ground to diſcharge her; and the | 
facts therefore in this caſe only amount to a diſpenſation of the ſer- 1 
vice by the miſtreſs.—S7]vefler, on the ſame fide, was ſtopped by the 4 
caurt, who thought this cale diſtinguiſhable from the X. v. Greſham, 
and more like K. v. Richmond; and that this was to be conſidered 
more as a diſpenſation with the ſervice, than a diſſolution of the con- 
tract, and as a mere wrongful act of the miſtreſs in diſmithng her, and 
which was ſubmitted to, but not agreed to by the ſervant. Rule ab- 
lolute. Caf. by Durnf. and Eaſt. vol. 2. 624. 
So alſo in the caſe of K. v. St. Andrew's, Holborn, T. 28 G. 3. 
Mary Robinſon, who was hired for a year, and continued in her ſer- 
vice until within four or five days of the end of the year, when her 
maiter becoming a bankrupt, and the meſſengers taking poſſeſſion of 
the houſe, her miſtreſs diſcharged her, paying her the whole year's 
wages. This caſe was not argued, the court being clearly of opinion, 
that the bankruptcy of the maſter did not diſſolve the contract of hir- 
ing without the ſervant's conſent; and that the pauper gained a 
een by ſach hiring and ſervice. Caſ. by Durnf. and Eaſt. 
vol. 2. 627. | | | 
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dit. Of ſeitlement by marriage. 


5 1. Heretofore it hath been ſomewhat douhtſul 

2 hat ali be what ſmall be deemed a ſufficient marriage, {0 4 

deemed a ſuſi- that a woman ſhall gain a ſettlement thereby; and 

cient marriage the courts have been favourable in admitting mar- 

fo as to gain 4 riages, although not ſtrieily ſolemnized according 

ſettlement. to the laws of the church; but now by the ſtatute 

_ of the 26 G. 2.c. 33- a great diſtinction is made, 

between marriages ſolemnized before the 25th day of March 1754, 

and after that time: for by the ſaid ſtatute it is enacted, that after 

E March 2.5, 1754, all marriages (except in Scotland, and except the 
1 476. marriages of * jews and quakers, where both the parties are jews or 
| quakers reſpectively), which ſhall be ſolemnized without licence or 
| | publication of banns, or in any other place than à church or public 
| chapel wherein banns of matrimony have been uſually publiſhed (un- 
| leſs by ſpecial licence from the archbiſhop of Canterbury), or with- 
out the conſent of parents or guardians (where either of the parties, 
not being a widower or widow, is under the age of 21), ſhall be null 
and void to all intents and purpoſes whatſoever. As in the caſe of 
 Chilham and Preflox, M. 33 G. 2. Two juſtices removed Edward 
ung, Rebecca his wife, and Mary their child, from Chillam to 
Preſton near Feverſham, both in Kent. And the ſeſſions confirmed, 
in all points, the order of the two juſtices. The caſe, as ſtated to 

| appear to the ſeſſions was, that the ſaid Edevard Young being legally 
| lettled in Pre//on, and (not being then a widower) was on the 25th 
of January 1758, without the conſent of his father who was then 
living, married by licence in the pariſh church of Tenham, to Rebecca 
Drury (who was ſettled in the ſaid pariſh of Ienham, and who is 
removed to Preſion by the ſaid order, as the wife of the ſaid pau- 
per); the ſaid Edward Young being then an infant of 20 years: And 
that afterwards, the ſaid Rebecca was brought to bed in the pariſh of 
Chilham, of the ſaid Mary, removed by the order. If was argued 
in ſupport of theſe orders, that the word void in the act may be con- 
Frued vꝗdable; and that it is highly unreaſonable, that a virtuous 
young woman and her innocent children ſhould be turned adrift, and 
be conidered as a whore and baſtards, without having any opportu- 
1 nity to conteſt fo ſevere 2 judgment againſt them den that 
[| this marriage ought to be avoided by a ſentence in the eccleſiaſtical 
1 court; and not in a collateral method, by an ex parte order of Jut- 
tices, made without hearing them or any perſon on their behalf. B 
1 lord Man ſield chief juſtice: This point will admit of no manner af 
| doubt. There is this plain diſtinction between things vid and vcid- 


| able, Where the law makes a thing void for the benefit of the par- 
| ties concerned, they may waive that advantage if they pleaſe. But 
| | the marriage act is avowedly made agazzf} both the contracting par- 
4 ties, and therefore they ſhall not waive the diſabilities of it at their 
| own option. The marriage is void and null to all intents and pur- 
| | poles, even though the parties ſhould afterwards agree to it, 


Wherever the fact appcars girectly contrary to the natute.— Aud : 
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ne whole court: Let the order be quaſhed as to Rebecca and the 


child, and confirmed * as to the pauper Edward. Bur. Set. Caf. * P 477. 


480. Black. Rep. 192. 5 | 

Z. 21 G. 3. King's Norton and Northfield. Two juſtices made 
an order to remove Abigail Jones, widow of Foſeph Jones, from the 
pariſh of King's Norton to the pariſh of Norihfield; which order the 
{eons confirmed upon appeal, and ſtated ſpecially, That the pau- 
per Abigail Jones, being ſettled at King's Norton, in the year 175, 
intermarried with Foſeph Jones a ſettled inhabitant of Northfield, at 
Buerly-kill chapel in the pariſh of Kingſwinford in the county of 
Stafford, which was erected in the year 1765, and then duly conſe- 
crated, and in which divine ſervice had been publicly and regularly 
celebrated ever ſince; and wherein banns of matrimony had been of- 
ten publiſhed and marriages celebrated, previous to the marriage in 
queſtion: That the ſaid chapel was a new one, erected ſince the 
marriage act, and not erected on the foundation of one that was an- 


cient; and no act of parliament was obtained for erecting the ſaid 


chapel, or for celebrating marriages there. The two orders being 
removed into the court of king's bench, the queſtion was, Whether 


the marriage was void by the proviſions of the ſaid act? On ſhews. 


ing cauſe, it was contended that the words uſually publi/hed in the 
act ought to be conſidered to mean, uſually at the time when the 


marriage in queſtion took place. If ſo, there was enough ſtated in 


the caſe for the court to confider this as a chapel in which banns had 

been uſually publiſhed. The word often is nearly tantamount to uſu- 
ally: but if it were not, yet as it is a rule that an order of ſeſſions is al- 
ways to be ſupported, unleſs ſomething appears expreſsly on the face 


ol it which ſhows it to be againſt law, the court would intend this 


to be ſuch a chapel as the act required, there being no direct aſſer- 


tion to the contrary. If the conſtruction contended for on the other 


kde ſhould prevail, this act would prove a trap to clergymen and in- 


nocent perſons, who could not be expected to ſearch into hiſtory, to 


diſcover the exact time when marriages firſt began to be celebrated in 


any particular chapel. It is hard perhaps to draw a line, but here, 
an uſage was clearly eſtabliſhed long before this marriage took place. 


——Againſt the validity of the marriage, it was argued, that the act 


is to be conſtrued as if the caſe had happened the day after it had 
paffed. Uſage /ince cannot vary the caſe. Arguments of hardſhip 
and inconvenience can only be reſorted to, -when the law is doubt- 
ful; but here the words of the ſtatute are clear. This is no more a 
trap than any other prohibitory law. After the paſſing of the act, no 


marriages have been * attempted to be celebrated in Lincoln's-1nn & 


chapel, Gray's-Inn chapel, and many others, although they are old 
chapels, becauſe banns had not been uſually publiſhed in them; and 
it would be abſurd, if a chapel erected fince the act ſhould be in a 


better ſituation in that reſpett than thoſe which had exiſted before. 


Lord Mansfield: J was for ſome time averſe to determine a 
queſtion of ſuch ſerious conſequence in a collateral way, on a ſeitle- 
ment caſe. But upon more conſideration, I think we ought now to 
decide it. If there has been an abuſe, we ought to ſtop it as early as 
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poſſible, A delay might lead to a ſuppoſition that we doubt, When 
in truth we do not. The act clearly meant chapels exiſting at the 
time. lam of opinion that this marriage was void by the proviſion; 
of the ſtatute. Douglas. 634. Cal. Caf. 115. [Soon after this de- 
termination was known, an act was paited 21 G. 3. e. 53. for mak. 


ing all marriages which had been ſolemnized in any pariſh church or 


public chapel erected fince the ſtatute of the 26 G. 2. and conſe. 


crated, valid in law, and to exempt the clergymen who had ſolem. 


nized ſuch marriages from the penalties of that ſtatnte.] - | 
H. 26 G. 3. Stanton upon Hine Heath and Hordneti. Mary 
Miles and Ann her infant daughter were removed from Stantoy t 
Hordnett; the ſeſſions confirmed the order, and ftated the following 
caſe: That Mary Miles, an illegitimate child, was born at Hord nei, 


that ſhe was married on the 1oth January 1782, the being then un— 


der 21 years of age, to Richard Teece, who was born at Stanton, and 


was allo under 21 years of age, and illegitimate; that his putative 
father died in 1979, and his mother in 1764. The putative father 
of Mary died ſeveral years before her marriage, and her mother in 


1772, married Richard Lowe, who as well as his wife are (till living, 


Neither Richard Teece nor Mary Miles had ever any guardians ap- 
Pointed, nor was any conſent given to their marriage by any perſog 
acting in that character, nor by the parents on either fide; but the 


ſaid Richard Lecce, who applied for a licence, {wore that the parties 


FP 479. 


firmed. Cafes by Durnf. and Faſt. 96. 


were both of age. The queſtion for the opinion of the court 
turned on the validity of this marriage. After hearing counſel on 
both ſides, lord Mansfield ſaid, the queltion is, What is the law? 
The meaning of the act [26 G. 2. c. 33-] is, that where there is the 
conſent of a father, or guardian lawfully appointed, or of a mother, 
or guardian appointed by the court of chancery, the marriage {hall 
be valid; but here there was no conſent by any one, conſequently, 
in my opinion, it is void by the marriage act. There is no reaſon t9 
except ilegitimate * children, for they are within the miſchiefs in- 
tended to be remedied by the act. By the court: Both orders con- 


| Cat paſſage into Scotland being left open by the 
Marriages in act, many perſons have found their way thither to 
Scotland. be married, in a manner very clandeſtine and ine- 

5 gular. And there hath been diverſity of opinions 
concerning the validity of ſuch marriages. ws 

Lord Stazr, in his inſtitutions of the law of Scotland, page 26. ſavs, 
« The public ſolemnity of marriage, is a matter of order, juſtly 
introduced by poſitive law, for the certainty of ſo important a con- 
tract; but not eſſential to marriage. Thence ariſes the diſtinction, 
of public or ſolemn, and private or clandeſtine marriages: And al- 


though perfons who act contrary thereto may be juſtly puniſhed 25 


in ſome nations by excluſion of the iſſue of ſuch marriages from ſuc- 


ceſſion), yet the marriage cannot pe declared void and annulled; and 
ſuch excluſions ſeem very unequal againſt the innocent childyen- 
But by the cuſtom of Sco7/and cohabitation, and being commonly ve 


puted man and wife, validates the marriage, and gives the v ife right 
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to her thirds, who cannot be excluded therefrom, if ſhe was reputed 
lawful wife, und not EN during the huſband's life, till the 
an clearly proved. ; 
1 in mis principles of the law of Scotland, pages 62 
and 64. ſays, © It is not neceſſary that marriage be celebrated. by 
clergyman. The conſent of parties may be declaredibefore any ma- 
gift rate, or ſimply before witneſſes. When the order of the church 
7s obſerved, the marriage is called regular; when otherwiſe, clan-, 
deſtine. Towards a regular marriage, the church requires procla- 
mation of banns in the churches where the bride and bridegroom re- 
fide. Formerly, not only bithops, but preſbyteries, aſlumed a power 
of diſpenſing with proclamation of banns on extraordinary occalions: _ 
but this hath not been exerciſed ſince the revolution.“ 55 
In M<Dowall's inſtitute of the law of Scotland, vol. 1. p. 112. Be + 
ſays, © Marriage is perfected by ſole content; for carnal knowledge 
is only the conſummation of it. Marriage is either ſolemn, or clan- 
deſtine. A ſolemn marriage is that which is celebrated by a miniſter 
of the eftablithed church, or one having the benefit of the toleration 
act, after due proclamation of banns. This ought regularly to be 
done three ſeveral Sundays, in the churches reſpectively where the 
parties frequent divine ſervice; but it they belong to an epiſcopal oh 
meeting, it muſt be done“ in their congregation, and likewiſe in the & P 480; 
pariſh churches where the parties reſide ; and in caſe the miniſter of 8 
{ſuch pariſh ſhall neglect or refuſe to publiſh the banns, it is declared 
ſuihcient, if done in the epiſcopal congregation alone. But the pub- 
lic ſolemnity is only a matter of order, and not eftential to marriage; 
and therefore by the law ot Scot/and, not only a marriage folemnized 
by any miniſter or prieſt is good, but likewiſe cohabitation as man 
and wife, ſufficiently aſcertains the marriage not called in queſtion 
during their joint lives. Thoſe marriages which are not ſolemnized 
according to the order of the church, are termed clandeſtine. Not- 
withſtanding that clandeſtine marriages are equally binding with 
ſolemn ones, certain penalties are impoſed upon the parties, who 
theredy act contrary to the order of law; theſe are, impriſonment 
ior three months and a penalty upon the parties, with perpetual 
baniſhment or other arbitrary i upon the perſon that ſo- 
lemnizeth the marriage. Of old, the parties loſt their reſpective in- 
tereſts of 745 mariti and jus nelictæ; but that afterwards was altered. 
Perſons reiiding in Scotland, who marry in England or Ireland, with- 
out proclamat:en of banns in due courſe, are ſubje& to the pains of 
clandeſtine marriages. And the witneftes to an irregular marriage 
are ſubject to a fine.“ | „„ | | 
But whether clandeſtine marriages in Scotland, of Engliſh parties, 
who reſort thither to evade the Augliſ law, ſhall be ſuſtained in 
England, hath been doubted. And very learned men have queſti- 
oned, notwithſtanding that ſuch marriages are valid by the law of 
Scotland, whether they are effectual in Eugland. Where parties are 
bound, by the laws of their own country, to execute any important 
uct or contract with certain ſolemnities; it is doubted whether they 
can elude their own law, by going purpoſely to another country 
5 1 where 
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where ſuch ſolemnities are not eſſential, and then returning immedi. 
ately when the act is done. It is a queſtion of public law; and the 
molt celebrated writers on public law have holden, that ſuch an act 
is fraudulent; it is fraudem facere legi, which the laws of all nations 
difallow. In the caſe of RoVinſon and Bland, M. 1 G. 3. which was 


upon a ſecurity given in France for money there loſt at play, wherein 


the locality of the tranſaction came in queſtion, there is an obiter ob- 


ſervation of lord Man eld very remarkable. © As to the money 


*P43r. 


won at play. By the rule of the law of England, no action can be 
maintained for it. To this it has been obje{ted, that the contra 
was made in Traxce: Therefore the law of France muſt prevail, and 
be the rule of determination; by which law, it * is ailedged, that 
the money is there recoverable before the marſhals of France, who can 
inforce obedience to their ſentences by impriſonment. I admit that 


there are many caſes, where the law of the place of the tranſaction 
Hail be the rule: And the law of England is as liberal in this re- 


ſpec, as other laws are, It has been laid down at the bar, that a 
marriage in a foreign country muſt be governed by the law of that 
country where the marriage was had. Which, in general, is true. 


But the marriages in Scotland, of perſons going from hence for that 
purpoſe, were initanced by way of example. YZhey may come under 


a very different conſideration; according to the opinion of Huberus, 
p- 33- and other writers. No juch caſe bath yet been litigated in 
Hnglaud, except one, of a marriage at Offend; which came before 
Lord Hardwicke z who ordered it to be tried in the ecclefiaſtical court: 


But the young man came of age; and the parties were married over 


the ſpiritual court to annul the marriage, it was holden that the 


again; and ſo the matter was never brought to a trial.” Burr. 
Mans. 1079. 3 : | | ” 
But in Buller's Law of Nz/i prius, p. 113. there is a ſhort note of 
a cauſe wherein this point was afterwards determined, upon an ap- 
peal to the delegates; viz. “ Compton and Bearcroft, 1 December 
1768. The appellant and reſpondent, both Engliſh ſubjects, and 
the appellant being under age, ran away without the conſent of her 
guardian, and were married in Scot land; and on a ſuit brought in 


marriage was good.” Es REL Donn, CO as 
| 2. T. 2 G. 3. Scotland and Chardland. Fohn 
What ſhall be Moes and Flizabeth Maſon, father and mother of 


deemed ſufici- the pauper, being both reſident in the pariſh of 


ent cvigence of Chardland, about the year 1723, went from thence 


a marriage, as together, declaring they were going to be married; 


to a felilement. and ſoon returned, deelaring they had been marti. 


ed: Andfrom thenceforward cohabited as man and 

wife for about 30 years, until the death of the ſaid Elizabel li. The 
pauper was born at Chardland in 1723, and there baptized, and his 
ba ptiim regiſtered as the fon of Fohn and Eliuleti Moes. The ſaid 
John and Elizabeth, ſome years before the death of the ſaid Eliza. 
beth, removed from the ſaid pariſh of Chardland to the pariſh of 
Stockland, and there acquired a ſettlement by renting a LEE 
5 I. a vear. They carricd with them, from Chardland to 1 
| | | 11 


— 
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the ſaid pauper their ſon whoſe ſettlement depended upon this queſ- 
1 Whether the ſaid John and Elizabeth, the father and mother 
of the pauper, were to be conſidered as huſband and wife at the time 
of his birth? It was contended at the ſeſſions, that the ſaid John and 


* Elizabeth were never married: or if they were, that the ſaid li- F P 482, 


-abeth had a former huſband then living. Concerning which, ſeve- 
ral witneſſes having been examined on both ſides, the ſaid Jon 
Moes the father was produced, in order to prove that he and the 
ſaid Elizabeth were never married, and that the ſuppoſed other huſ- 
hand was then living. But the court refuſed torecetve his teftimony. 
And on conſideration of the evidence before the court, they were of 
opinion that the marriage of John and Elizabeth was ſufficiently 
proved, and that the pauper gained a ſettlement at Stockland, as part 
of their family, and diſcharged the order of the two juſtices for re- 
moving him to Chardland. It was moved to quaſh the order of ſeſ- 
ſions. The objection was, that they ought to have admitted the fa- 
ther to give evidence of his never having been lawfully married. But 
lord Mansfeeld ſeemed to think, that 3o years cohabitation as man 
and wife was ſufficient proof to the juſtices to found an order of re- 
moval upon. However, a rule was made to thew cauſe. But on 
the laſt day of the term the objection was given up; and, by conſent, 


the order of ſeſſions was affirmed, and the recognizance diſcharged, 


Burrow's Settl. Caf. 508. 

fore the ſeſſions was, Whether the marriage of John and Suſannah 
Meredith was ſufficiently proved? One witneſs made oath, that he 
and another witneſs were preſent on the 7th day of February 1758, 
when a marriage was ſolemnized in the panſh church of St. Deve- 
reux between the ſaid John and or ge Meredith, by the miniſter 
of the ſaid pariſh by banns. And it appearing to the ſaid ſeſſions, 


that the entry of the ſaid marriage in the regiſter book of the ſaid pa- 


Tiſh was made in manner following, viz. © 1558. John Meredith and 
* Suſannah Jenkins were married by banns,” but neither the miniſter, 
parties, nor witneſſes ſigned the ſaid entry, and that no other entry of 
the ſaid marriage was ever made, they therefore were of opinion, 
that the marriage was not legally proved. On ſhewing cauſe, it was 


urged in ſupport of their opinion, that this appeared, upon the ſlate 


of the caſe, to be a void marriage. For although the omiſſion of 
banns was originally only an offence againſt the eccleſiaſtical law, 
and even after the 7&8 W. c. 35. ſ. 2. the miniſter and clerk and 
man married without licence or bauns were only ſubject to a penalty; 


yet lince the act of the 26 G. 2. c. 33. an entry of this, properly ſigned, 


is become ſo eſſential a circumſtance, that without it the marriage 


E. 2 G. 3. St. Devereux and Much Dewchurch. The queſtion be- 


irſelf is null and void. But the court were of“ a different opinion. *P 


And lord Mansfield ſaid, It was not incumbent on the perſons mar- 
ned, to prove that the banns were publiſhed, nor doth the entry di- 
1ected to be made affect the validity of the marriage. In a ſuit per- 
ha ps in the eccleſiaſtical court for jactitation of marriage, it may be 
ape to prove that all the ſolemnities of the marriage act have 
vecn punctually and regularly complied wits : But God forbid that 
m eher cales (the legitimacy of children and the like) the uſual pre- 

Vor. Hl. F ff 
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It was canvalled in parliament, at the time when the act was made 
and univerſally agreed by all whoſe opinions were worth having, that 
it would not become neccflary to prove the publication of bans, 
But at the ſame time he declared, that it was a matter of great pul- 
lic concern, for the preſervation of pedigrees (which were now be— 
come very difficult to prove): And the entry ought to have been made 
according to the directions of the act. He went ſo far as to declare, 
that an information ought to be granted by the court againſt the mi- 


niſter for omitting it, if it ſhould appear clearly that it was owin 


to his neglect; and that ſuch information ſhould be proſecuted b 

the attorney general at the king's expence ; which he did not doubt 
would be readily directed, upon the recommendation of the court, 
And he ordered the tact to be further inquired into. And it came 
out, that a regular entry had been made; and that which was pro- 
duced to the juſtices, was only a minute or memorandum. $9 
the miniſter was juſtified, Burrow's Settl. Caſ. 506. Black. Rep, 


367. : 


Finally, in the caſe of Morris and Miller, E. 7 G. 3. On an ac- 


tion for criminal converſation with the plaintiff's wife, the queſtion 


Was, whether, to ſupport the action, there muſt not be proof of an 


*P484. 


actual marriage? The fact was, they were married at May-fair cha- 
pel. The regiſter or books could not be admitted in evidence, 
Keith, who married them, was tran{ported ; and the clerk, who was 
preſent at the marriage, was dead. So that the plaintiff could not 
prove the actual marriage by any evidence. But the counſel for the 
plaintift proved articles between the man and his wife, made after 
marriage, for ſettling of the wife's eſtate, with the privity of relat!- 
ons on both tides. © They proved cohabitation, name, and reception 
of her by every one as his wife, and infifted that this evidence is ad- 
miſfible; and that lately in ejeciment, before lord Mansfield, tlis 
ſort of evidence was offered and received. Unto which, lord Maus- 
field ſaid, It certainly may be done fo, in all caſes except two: One 
is in proſecutions for bigamy; * and this caſe (if ſuch proof cannot 
be here received) is the other. It was proved further, that the de- 
fendant Miller confeſled to the landlord of the lodgings, that ſhe was 
captain Morris's wife, and that he the defendant had committed 
adultery with her: And confeilion is the ſtrongeſt evidence. — Lord | 
Haun cfic l'. Ido not, at preſent, remember any action for criminal 
converiaticn, when an actual marriage was net proved. Proof of 
actual marriage is always uſed and underitood in oppoſition to p100 


v4 by cohabitation, reputation, and other circumſtances from which 4 


Cterk axe dead. The caſe of bigamy is ſtronger than this. And on 


marriage may be inferred :- But we will take time to conſider of Its 
Afterwards, he delivered the reſolution of the court: In theſe actions 
there muſt be proof of a marriage in fact, as contraſted to cohabita- 
tion and reputation of marriage ariſing from thence. Perhaps thele 
need not be ſtrict proof from the regiſter, or by a perſon preſent; 
but ſtrong evidence muſt be had of the fact, as by a perſon preſent at 
thie wedding dinner if the regiſter be burned, and the miniſter and 


an 
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an indiAment for that offence Denniſon juſtice, on the Norfolk cir- 
cuit, ruled, that though a lawful canonical marriage need not be 
roved, yet a marriage in fact (whether regular or not) muſt be 
. But except in theſe two caſes, I know of none, where re- 
-utaticn is not a good proof of marriage. Burr. Mansf. 2057. 
Black. Rep. 632. TT 
3. It ſeemeth to be a good general rule, that a 3 
woman marrying a huſband who hath a known ſet= Wife ſhall fol- 
tlement, ſhall follow the hutband's ſettlement. low the huſ- 
And although in the caſe of Uphottery and Dunkſ- band's ſettle- 
well, M. 1 G. it was held, that the wife ſhall not ment. 
ain a ſettlement with the huſband, until the hath | | 
fired with him 40 days unremoveable as part of his family; yet aſter- 
wards, in the caſe of X. and I inceliorton, M. 3 G. it was agreed by 
the court, that a wife is to be ſeat to her hutband's ſettlement, 
though ſhe never lived with him there. And in the caſe of St. Giless 
and Everfley Blackwater, H. 10 G. the widow was removed to the 
deceaſed huſband's ſettlement, though ſhe had never been there; and 
it was ruled by all the court, that the removal was good, and that 
ſhe muſt be ſent to the laſt legal ſettlement of her huſband, having 
acquired no other ſettlement ſince his death. Caf. of S. 89, 1 Seff. 
C160 i wd e 8 
4. It ſeemeth alſo to be agreed, that a wife can 82 

gain no ſettlement ſeparate and diſtinèt from her Wife can gain 
huſband, during the coverture. As in the caſe of no ſettlement 
Aythrop Roding and White Roding, M. 30 G. 2. without her 
(hereafter following); where the wife, after the huſband. + 
huiband was run away, went to live upon * a copy= _ 
hold of her huſband's, where her huſband had never reſided : it was 
held, that although ſhe might not be removed from thence, yet (her 
huſband being living) ſhe could not thereby gaina ſettlement. 
5. It ſeemeth alſo to be agreed, that a woman 
marrying a huſband that hath no known ſettlement, Caſe where the 
doth not loſe her former ſettlement which the had huſband hath 
before marriage, But the great point of difference no ſettlement. 


hath been, whether ſuch ſettlement continues to her | 
during the coverture, or it is ſufpended during her coverture, and 
only revives after the huſband's death, Which point includes in it 
this queſtion, Whether the pariſh where the woman was laſt legally | 
ſettled before marriage, ſhall, by barely proving ſuch marriage, avoid 
the ſettlement with them during the huſband's life? or whether in 
order to avoid ſuch ſettlement, it is not alio neceſſary for them to 
Prove, that ſuch woman hath gained another ſettlement, that is to 
ſav, that the huſpand hath a ſettlement, and where ? EO 
In relation to which caſe, where the hulband hath no known ſet- 
tlement, it hath been adjudged as follows: i - 
E. 2 G. St. Giless and St. Margaret's. A woman marries a fo- 
| A e and her huſband dies. By the court: She muſt be ſent to 
the place of her ſettleinent before marriage. 1 Seff. C. 97. 
12 G. K. and Chidingſione. It was ſtated, that a ſingle wo- 
man, ſettled at Chiding lone, was married to a man who is ſince dead, 
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but his ſettlement did not appear. And by the court, Her ſettle. Ml 
ment before marriage ſtands. Str. 683. | * 
M. 1 G. Ußphottery and Dunkſwell, A woman is ſettled in . 
Dunkſwell; and afterwards marries a vagrant, whoſe ſettlement doth 
not appear. But he goes and lives in Uphottery, and dies there, 
Two juſtices remove the widow to Dunkſwell, where fhe was ſettled 
before marriage. And by the court: Where it appears that the huf- 
band in his lifetime had no legal ſettlement as can be found, there 
the marriage {hall not put her in a worſe condition than ſhe wag he. 
fore, and is all one as the caſe of a Scotchman and a foreigner, and 
25 ſhall not loſe her former ſettlement. Caf. of S. 89. 1 K/ 
4+ 80. | | 
Hitherto the caſes ſeem to be agreed, being that the huſband is 
dead. But the difficulty is, where the huſband is ſuppoſed to be 
living. And in relation to this point, the following ſtrong caſes have 
been adjudged. | 5 1 8 8 
M. 12 An. Dunsfold and . tſborough Green. A woman who waz 
Tettled at il ſborough, marries Archibald Player, a Scoteh man, who 
* P 486. had gained no ſettlement in England. * Two Juſtices removed hei 
from Dunsfold to Wil/borough, the place of her ſettlement before 
marriage. Exception; this is a married woman, and by her marfi- 
age ſhe ought to be ſettled where her huſband was, and this cannot 
be right; for if the juſtices may ſend away a wife; it is making a di- 
vorce between huſband and wife; and if he is a Scotchman, they 
ought to ſend her, as part of his family, to the bordering counties of 
_ Scotland, according to the act of the 39 El. c. 4. ſ. 6. The count 
held, though ſhe was a married woman, yet if her huſband had no 
| Jettlement, ſhe could not gain any other ſettlement than ſhe had be- 
iore marriage; and as for divorce it was none; for the huſband might 
come to her as well at Wilſboroughi Green as at Dunsfold. Foley. 
249. Caſ. of S. 31. | ve 
Note; the act of the 39 El. only fays, that the Scotchman him- 
Telf, if a vagrant, may be ſo ſent ; but ſays nothing of his family. 
=. M. 3 6. St. Giles's and St. Margaret's. Sarah Etherington was 
ſettled at St. Gzles's; and marries an Iriſhman. By the court: The 
marriage will not put her in a worſe condition than ſhe was before; 
ll and they held that ſhe continued her ſettlement, notwithſtanding hei 
marriage. Caf. of S. 98. —_ : 
H. 12 G. K. and Wefterham. The order ſpecially ſtated by tic 
[ ſeflions was this: It appeared to the court, by the teſtimony of El- 
þ | zabeth Pincken, that the ſaid Elizabeth Pinchen was, at the time the 
| ia1d order was made, 2 married woman, and that her huſband was 
i one Thomas Finchen, who was born in Miliſhire, but in what place 
or pariſh he had a ſettlement, he never informed her, nor dot! Ie 
| know; but that he is run away, and ſtill living, for what ſhe knov* 
f By the court: Whether the huſband be living or dead, ſignifies no- 
j thing. For unleſs it appears that he has a ſettlement, the Woman 
'S mult be ſent to the place of her ſettlement before marriage: for 1up” 
| poſing the huſband was born upon the high ſeas, or in Ireland, 2% Þ 
forcign country, if the woman might not be ſent to the place of ber 
| 5 ſettleme®* 
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ſettlement before marriage, ſhe might be ſtarved. Foley. 252. Bur. 

Sett]. Caf. 368. | 

_ 15 3 H. 12 G. 2. Stretford and Norton, the caſe was 

thus: An Engliſſi woman married an Iriſh man who had no ſettle- 

ment in Znglaud. He ran away; two juſtices remove the wife to the 

place of her ſettlement before marriage. And it was urged, that 

there could be no pretence that this ſeparated her from her huſband ; 

and if ſhe cannot be ſent thither, ſhe can be ſent no where. But by _ 

Lee Ch. J. It is now a ſettled point, that by the * marriage the wo- KP 487. Z 
man's ſetilement is ſuſpended, whether the huſband has or has not a 1 
ſettlement; for otherwiſe the juſtices might ſeparate huſband and 

wife; and therefore to make the order good, it ſhould have appear- 

ed that the man was dead—And the order was quaſhed by the whole 

court. And there were cited theſe two following caſes, v7z. T. 1 G. 

Hanway and Marſton. It was there declared by the Ch. J. that the 

ſettlement of a woman, who married a vagrant, is ſuſpended during 

the coverture ; and that as the huſband cannot be ſent to the place of 

the wife's ſettlement, ſo neither can the wife, herſelf, becauſe an 
| huſbandand wife, being as it were but one perſon, cannot be parted. 

J. G. Shadwell and St. John's Mapping. One Ridley, a vagrant, 

having no ſettlement, married a woman who had a ſettlement in Sr. 

John's Wapping, and had four children by her born in Stepney. And 

it was held, that the children were not ſettled in the place where 

they were born, but where the wife had a ſettlement ; but that this 
was ſuſpended during the coverture, and it revived again upon the 

death of the huſband. Andr. 307. 2 Seff. C. 185. 19 Finer. 376. 

Burrow's Settl. Caf. 122 f. VVV 
2 Finally, in the caſe of St. John's Wapping and St. Botolph's Bi- | 
wy fropſgate. H. 28 G. 2. it was adjudged as follows: Elenor gd | | 
0 ; . 1aving | 
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+ Sir James Burrow ſays, he doth not find the caſe of Shadawell and 

St. Joſin's Wapping in any printed book or manuſcript : But it ſeems (he 

ſays) to be the ſame caſe which he had heard reported in the form of a 
catch, to the following effect: 5 


— — — —U— 


A woman having a ſettlement 

Married a man with none: 

The queſtion was, he being dead, 

If that ſhe had, was gone. 

Quoth Sir John Pratt Her ſettlement 
_ Suſpended did remain, 

Living the huſband : Bur, him dead, 


It doth revive again. 
Chorus of Puiſne Judges 


Living the huſband; But, him dead. 


It doth revive again. 


4 Then lord chief juſtice. 
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*P 488, having gained a ſettlement in St. Botolph's pariſh by hiring and fer. 


vice, aſterwards married {homas Kinley an [:iſhman, who had ny 
ſettlement in England. About two years ago, the huſband entereq 
on board a man of war bound for the Feſt Indies, but Eleanor about 
two months ago heard he was living; and the queſtion was, Whe. 
ther her ſettlement which ſhe had before marriage ceaſed, or waz in 
ſuſpenſe, during the coverture, and the ſhould be looked upon as 2 
caſual poor; or the ſhould be ſent to the place of her ſettlement he. 
fore marriage? After full conſideration, Rider Ch. J. delivered the 
opinion of the court: 1. It is certain St. Botolph's was once her ſer. 
tlement, and that is not diſputed. 2. That ſettlement continues till 
the gains a new one. 3. That ihe has never yet gained a new one, 
To the ſecond point he ſaid, a ſettlement is a permanent thing; it 
jaſts during life, or till a new one is acquired: and there is no caſe 
to be found, where it has been determined or ceaſed ſooner. Nei— 
ther can any perſon diſcharge his own ſettlement ſooner, or by any 
other means. The queſtion is not, Whether the gained any new ſet- 


tlement by marriage, but whether her old ſettlement was diſconti- 


nued by her marriage with a perſon that had none? It is abſurd to 


Tay, ſhe ſhall loſe her own, without getting another. The objec- 


* 
7 


tion that the huſband and wife would be ſeparated, is of no weight 


here; for they are ſeparated already. I muſt own the caſe of Stret- 
ford and Morton is not to be diſtinguiſhed from the preſent, and is 
againſt our preſent opinion. To be ſure we muſt have great regard 
to former reſolutions in this ccurt; but we mutt judge upon the caſes 
before us. How that caſe came to be determined ſo, I do not know, 
but there are at leaft four authorities the other way (which perhaps 
might not then be cited), and we think the reaſon is with the old 
caſes. - The huſband may come to her in one pariſh as well as the 
ether, for he will be a vagrant in both, and liable to be treated as 
ſuch. The wife's ſettlement remains; having never been determin- 
ed, but only, as it were, fuſpended during the time that ſhe conti- 
nued under the power and protection of her huſband, and was mains 
tained and ſupported by him. Burrow's Settl. Caf. 367. 

5 6. H. 9G. St. Michael's and Nunny. Order 
Whether the of removal, reciting that the wife of a poor perſon 


wife may be re- who is now living had intruded, and was likely to 
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moved without become chargeable, and that the place of her ſettle- 
the huſband. ment was in the pariſh of St. Michael, ſhe is there- 
fore removed thither. It was moved to quaſh the 
order, becauſe it did not appear, * the huſband was at the time of 
the removal in the pariſh of St. Michael, ſo that it may be, they ſent 
the wife away from the huſband, But by the court: We cannot in- 
tend he was not; if he was in the pariſh from which ſhe was ſent, 
that indeed would vitiate the order; for the wife cannot be removed 
from her huſband: but as neither of theſe facts appear againſt the 
order, to ſatisfy us that it is bad, we are not to preſume it to be 
ſo; and therefore it muſt be confirmed. Str. 544. Bur. Set. Caf. 
815. | 1 
A.. 14 G. 2. Ironacton and Palnewick. Upon complaint made 


by the church wardens and overſcers of Paineuicł, that Mary the wife 
, | 0 7 2 
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of William King had intruded into Painewicke, two juſtices removed 
her to Tronadon, which they adjudged to be the laſt legal ſettlement 
of the huſband. Upon appeal, the ſeſſions confirm that order. It 
was moved to quaſh theſe orders. The objection was, that the wife 
was removed without the huſband, and that this amounts to a di- 
vorce between the man anc. his wife. But the court over-ruled the 


objection; for how doth it appear that the huſband was not at Jro- 


nafon at that time? The court will not ſuppoſe it to be wrong, un- 


leſs it appears ſo. The intruſion complained of was only by the 


wife, and they could not remove the hutband when he was not com- 
plained of. -Burrow's Setil. Caſe:183- . 

H. 14. G. 2. K. and Higher Walton. Two juſtices make an or- 
der to remove Mary Bennet, wife of Samuel Bennet, to Higher 
Walton, which they adjudged to be the place of her laſt legal ſettle- 
ment. And the ſeihons confirm that order. It was moved to quaſh 
theſe orders: for that it doth not appear, whether it was this wo- 


man's ſettlement in her own right, or in the right of her huſband.” 


And nothing ſhall be intended. Now, if it was not her ſettlement 
in right of her hutband, the juſtices had no power to ſend her thither. 
By the court: It is adjudged to be her laſt legal ſettlement. And the 
could not be ſettled but where her huſband was. And we are not to 
intend any thing to vitiate the order. Therefore we cannot intend 
that the huſband's ſettlement was not at Higher Walton. And the 
motion was denied. Burrow's Settl. Caſ. 162. | 
T.15G. 3. Hoylandſwain and Carleton. Two juſtices remove 


Fohanna, wife of Simon Mac Owen, and their four children, from 


Hoylandſwain to Carleton; Rating in their order, that complaint was 


made to them by the churchwardens and overſeers of the poor of 


Hoylandſwain, that Simon Mac Owen, Johanna his wife, and Mary, 
Margaret, Elizabeth, and John, their children, came to inhabit in 


* Hoylandſwain, not having gained a legal ſettlement there; and that * 


the ſaid Simon Mac Owen is an Iriſhman, and hath done no act in 


England whereby to gain a legal ſettlement, and that his ſaid wife 


and children are actually chargeable to Hoylandſwain: which com- 


plaint they adjudge to be true, and that the laſt legal ſettlement of 
the ſaid Fohanna tlie wife of the ſaid Simon Mac Owen and of their 


laid children is in Carleton; and therefore they remove them thither. 
The ſeiſions upon appeal confirm that order, and ſtate ſpecially : 
That Joh Dyas, father of the ſaid Fohanna, in the year 1727, came 


With a certificate from Carleton to reſide in Hoyland/wain, and dur- 


Ing his relidence there, his daughter Johanna was born, and conti- 
nued to live with him there until ſhe was upwards of 21 years of age: 


therein until ſhe was married to the ſaid Simon Mac Cwen; who, 


upon his marriage, went to refide with the ſaid Johanna his wife in 


her ſaid hired houſe, and continued to reſide with her therein from 
the time of their 


is wo the faid children were removed under the ſaid order, from 
ie laid Simon Muc Crw2n, and from his ſaid dwelling-houſe wherein 


he then lived, and ſtill continues to reſide: That the ſaid Simon, 
gs from 


ſaid marriage, which was in September 1766, until 
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That ſhe afterwards took a houſe at Hoylandſwein, and reſided |, 
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from the time of his ſaid marriage, followed the buſineſs of a cloth. 
drefler, and thereby maintained himſelf, and his ſaid wife and fa. 
mily, until a little time before the ſaid order of removal was made: 
when his ſaid wife and children being taken ill of a fever, ſhe appl. 


ed to the overſeers of Hoylandſwain for relief, and ſhe was not rech- 


vered at the time ſhe was removed, and could hardly ride. lt Was 
moved to qualh thele orders, and objected, that this would occaſion 
a leparation between huſband and wife; and amount, in effect, to x 


divorce. The hufband continues to live and reſide in Hoylandſwain, 


and acquires his living there by his labour and induſtry. His wife 
cannot be ſent from the pariſh where he is reſident, as was agreed in 


the caſe of St. Michael's and Nunny. ——On ſhewing cauſe, it was 


argued, that by the certificate act, the pariſh granting the certificate 


is bound to receive the perſon certified for, together with his or her 


family, whenever they {hail happen to become chargeable: That 


Johanna has gained no ſettlement ſince her birth; ſhe could gain 
none by her marriage, for her huthand had none himſelf. Her for- 
mer ſettlement is not ſuſpended by her intermarriage with a man 
who had none. It remains, and 1s communicated to her children. 


And the ſending her to Carleton doth not ſeparate her from her huf- | 
*P4gr.band; for he may go to her there. He ought not *® to remain in Hoy- 


landſwain. He hath as much right to be in one of theſe places as in 


the other. And for this was cited the caſe of St. Botolph's Biſhc pſ- 


gate. — But the court were clear, that the removal was wrong. lt 
is not like the caſe of the hutband being dead, or having left his 
wife. Here, the huiband is alive; reſides at Hoylandſwatn; follows 
the buſineſs of a cloth-dreffer there; and maintained his family by it 
for many years, till they were taken ill of this temporary fever, which 


_ obliged them to apply for relief. The pariſh have had the benefit of 
this labour nine years. The man is ſettled in a houſe, and carries 
on buſineſs in this place. There may be no buſineſs for a cloth-dreſ- 


ſer at Carleton at all: Or this man may have no acquaintance there. 


Ile may ſtarve there, though he could maintain his family at Ho)- 


landſwain. It is a cruel behaviour: And both orders were quaſh- 
ed. Burrow's Setil. Caf. $13. 2D 


H. 18 G. 3. Cheſhunt and Hinckfworth. Two Juſtices removed 


Sarah, calling her in the order, the wife of Joſeph Griffin, and five 
of her children, from Chgſhunt to Hinckfworih, in the huſband's ab- 


ſence, and without having examined him. The order was not ap- 


pealed againſt. The huſband ſoon after went to his wife and chil- 
dren at Hinchſevorth, from whence they were all ſent back under 2 


new order to Cheſhunt. The pariſh of Cheſhunt appealed againſt 
this order, and producing the former order, inſiſted it was conclu- 


live as to the huſband, as well as the wife and children. The ſeſh- 
ons however, after hearing evidence as to Grifrn's ſettlement, con. 
tirmed the new order as to him, and quaſhed it as to the wife and 


children. The wife then went back with her children to her huſ- 


band at Cheſhunt. After which, a third order was made, removing 
the children again to Cheſhnt. This was likewiſe appealed again! 
anc confirmed as to all but two of the children who were under ſe- 


ven ycars of age, as to whom it was quaſhed. By lord Mans- 


field ; 
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Held: There is nothing in this caſe. It is admitted, that if they had 
put into the firſt order, that it was the huſband's ſettlement, that 
EZ ould have been concluſive; and the omiſhon makes no differ- 
ence. The general rule is, that the huſband's ſettlement is the ſet- 
uement of the wife. There are ſome ſpecial exceptions; as where 
the huſband is beyond ſea. But the preſumption is in favour of the 
general rule, and if this had been the caſe of an exception, it ought 
do have been ſtated. And the rule was made abſolute to quaſh all 
the orders but the firſt. Douglas. 46. Cal. Caſ. 42. 
* M. 19 G. 3- Ewell and Leigh. Two juſtices removed a mar- & p 492] 
W ried woman and her child, from Ewell to Leigh, in the abſence of Ah 
fte huſband. On appeal this order was quaſhed. The hutband af- 
7 terwards returning to Ewell, he, together with the wife and child, 
were removed under a new order to Lezgh which laſt order the ſeſſi- 
ons confirmed. But upon a certiorari and a rule to ſhew cauſe why 
it ſhould not be e the counſel gave it up, as not to be 
ſupported ſince the determination of Cheſhunt and Hinckſworth. 
Douglas. 45. Cal. Caſ. 59. : e 5 
7. Although it is generally true, that no ſettle- es 
ment ſhall be good, which is brought about by Marriage frau- 
fraud or practice; yet it ſeemeth that the rule fail- dulently pro- 
eth in this caſe, and that if the marriage take effect, cured.  _ 
the ſettlement is good: for the following caſes do | 
proceed upon ſuch ſuppoſition. | e 
M. 11 G. K. and Edwards. The overſeers were indicted for a 
conſpiracy, in giving a ſmall ſum of money to a poor man of another 
pariſh, for marrying a poor lame woman of their own pariſh, and 
ſo by this contrivance conſpiring to ſettle the woman in the other pa- 
riſh, where the huſband was ſettled : By the court; If there is a con- 
fſpiracy, to let lands of 10 l. a year to a poor man in order to gain him 
a ſettlement, or to make a certificate man a pariſh officer, or to ſend 
a woman big of a baſtard child into another pariſh to be delivered 
there, and ſo to charge the pariſh with the child, theſe are certainly 
= crimes indictable. But this indictment was quaſhed, for want of 
= averment, that the woman was laſt legally ſettled in the parith re- 
= leved by her marriage. 8 Mod. 321. 1 Se. C. 165. 1 
H. 6 G. 2. K. and Parkins. A ſingle womah of Studley, big with 
child of. a baſtard, was ſent back to Studley. Parkins, overleer of 
RE Studley, threatened with all the ſeverity of the law, to force her to 
mary a ſtranger of another pariſh, againſt both his and her conſent, 
be giving five guineas to the huſband, and keeping him in liquor. 
: = my court: Shew cauſe why information ſhould not go. 1 Seff. 
3 4 17 ; | . | | | 2 6 
M. 17 G. 2. K. and Watſon. An information was granted 
agailt YVa!ſon and others, for procuring one Vine a ſoldier, who had 
a ſettlement in the pariſh of Brill, to marry a poor woman who was 
an ideot, and chargeable to the pariſh of Dorton, by giving Vine lol. 
and a fat hog for marrying her, whereby ſhe became chargeable to 
the faid parith of Brill. 1 Wilſon. 41. 6 . | 
7. 7G. 3. K. and Tarrant. On ſhewing cauſe why an infor- * 4 22 
ma'10n ſhow not be granted againſt an overſeer of the pariſh f 930 
y G 2 8 Hewiſh, 
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Hezwiſh, for procuring one Richard Few, a poor man of the pariq, 
of Milcot, to marry Elizabeth Swanton a ſingle woman with child of 


a a baſtard, in order to get the baſtard ſettled in the pariſh where th 
| huſband was ſettled : b 


The rule was made abſolute for an infor- 
mation. Bur. Mansf. 2106. 


wir. Of ſettlement by continuing forty days after notice. 
By the 13 & 14 C. 2. c. 12. On complaint within 40 days afte 
any perſon ſhall come lo ſettle in any tenement under 101. a year, % 
Juſtices may remove him to the place where he was laſt legally ſettled jor 
40 days. 9 5 Bo a To 
But by the 1 J. 2.c. 17. The 40 days continuance of ſuch perſon 
in a pariſh, intended by the ſaid act to make a ſettlement, ſhall be ac- 


counted from the time of his delivering notice in writing, of the houſe 
of his abode, and the number of his family, if he have any, to one of 


the churchwardens or overſeers of the pariſh to which he ſhall remove. 
1. Z» | 5 | : | | 
And by the 3 W. c. 11. The ſaid 40 days continuance of ſuch per- 

fon in a pariſh or town, intended by the ſaid acts to mate a ſettlement, 
ſhall be account:d from the putlication of a notice in writing, which he 
ſhall deliver, of the houſe of his abode, and the number of his family, if 
he have any, to a churchwarden or overſeer. Which ſaid notice in 


writing, the ſaid churchwarden or overſeer ſhall read, or cauſe to be 
read, publicly, immediately after divine ſervice, in the church or cha- 
pel, on the next Lord's day, when there ſhall be divine ſerviceè in the 


fame. And the ſaid churchwarden or overſeer ſhall regiſter, or cauſe 

to be regiſtered, the ſaid notice in willing, in the book kept for the poor 

account. ſ. 3. . 
And #f any churchwarden or overſeer all refuſe or neglect to read, 


or cauſe to be read, ſuch notice in writing as aforeſaid, he ſhall (on 


proof thereof by the oath of two witneſſes before one juſlice ) forfeit for 
ewry offence 40s. to the party grieved, by diſtreſs, by warrant dired- 
ed tothe conflable of the pariſh or town where the offender dwells; and 
for want of ſufficient diſireſo, the ſuid juſuice ſhall commit him to the 


common gaol for one month. And if any churchwarden or overſeer 


all refuſe or neglect to regiſler, or cauſe to be regiſtered, ſuch notice in 


writing; he ſhall, on the like conviction, forfeit 40 s. to the uſe of the 
poor of the pariſh or town where the offender dwells, to be levied as 
aforeſaid; and for want of ſufficient diſtreſs, then the ſaid juſtice ſhall 
commit him as aforeſaid, for the time aforeſaid. 1. 5. 

„After any perſon ſhall come to ſettle] But no ſoldier, ſeaman, 
ipwright, or other artificer, or workman in his majeſty's ſervice ſhall 
have any ſettlement in any parith, port-town, or other town, by 


delivering and publication of notice in writing, unleſs the ſame be 


after a diſmiſſion out of the ſervice. /.. 4. 8 

Li any tenement under 10 l. a hear] But this hath been always un- 
deiſtood of perſons coming to ſettle upon ſuch tenement, as farmers 
thereof, and not where the ſame is their own proper eſtate; and 
theiefore a man's coming to ſettle upon his own eſtate is not within 


Where 
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Mere he was laſt legally ſettled for 40 days] H. 10 G. Caſe of 

It was held, that living 40 days ſucceſſively was not ne- 

ceffary ; and Mr. J. Forteſcue ſaid, that living 40 days off and on, is 

making the caſe ſtronger than living 40 days together in a pariſh. 2 
I. C. 40. Str. 579. | e bo 

* 7 12 G. File Sowton and Sydbury. It was admitted by the 

counſel, and held by the court as a point indiſputable, that it is not 


neceſſary upon this ſtatute, that the inhabitancy ſhall be for 40 days 


ſucceſſisely. Andr. 345 

Wotice in writing] : | 
or paying pariſh rates, or being ſervants fora year, or apprentices by 
indenture, ſhall thereby be ſettled without notice in writing. 3 W. 
c. 11. /+ 6, 7, 8: 


And in general, all perſons not removeable may become ſettled 
| equally without giving notice as with it, for the notice is only in- 
tended where the perſon is removeable; for if he is not re moveable, 


the notice is to no purpoſe. 


Tn writing] H. 3 G. 2. Aldenham and Abbots Langley, Upon 
a ſpecial order of ſeſſions, it was ſtated, that a poor perſon forty 
years ago came into a pariſh and lived there ever ſince; that he at- 


tended the leet, amended the highways, had a pew in the church, 
five children, and did watch and ward. But by the court, Thoſe 
are not annual offices in the pariſh, and the 1 F. 2. c. 17, was pur- 
poſely made to avoid theſe conſtructive notices, and requires notice 
in writing; and therefore they held it no ſettlement. Str. 853. 

H. 9. V. Dalbury and Foſon. A perſon exerciſed the trade of a 


blackſmith, was publicly employed by the pariſhioners, by the bai- 
liff of the lord of the manor, the vicar and the juſtice. 


he queſ- 


But perſons executing a public annual' oſſice, 


tion was, Whether this * public way of living was not tantamount *P 


to notice in writing, which was only deſigned to prevent clandeſtine 


entries and living? By the court: This might perhaps have ſatisfied 


the ſtatute of the 1 J. 2. but the 3 W. hath particularized the no- 


tice, and what ſhall be tantamount to it, and what not; but this is 


not among the particulars of the ſtatute, and therefore is not ſuch 


notice as the law requires. For this being an explanatory law, the 


court cannot carry the explanation farther than the ſtatute itſelf hath 
done, though in an original law the court will make conſtruction 
according to equity. Cart. 369. 2 Salk. 476. Foley. 114. 


Publication of the notice] In the caſe of K. and Chertſey. The 


banns of matrimony of a poor perſon were publiſhed in the church; 
and it was inſiſted, that this was a notice ſufficient, being in writing, 
and publiſhed in the church: But by the court; This is not ſuffici- 
ent; kor the other requilites by the 3 V. muſt be obſerved; and 
3 being an explanatory act, cannot be taken by equity. 5 Mod. 
1. 4 | 

1 Atter all, this kind of ſettlement, by continuing 40 days after pub- 
N of notice in writing, is very ſeldom obtained; and the deſign 
" the acts is not ſo much for the gaining of ſettlements, as for the 
2 of them, by perſons coming into a pariſh clandeſtinely : 
or the giving of notice is only putting a force upon the parith to re- 
n | 2 


495. 
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move. But if a perſon's ſituation is ſuch, that it is doubtful whe. 

ther he is actually removeable or not, he ſhall by giving of notice 
compel the pariſh either to allow him a ſettlement unconteſted, b 
ſuffering him to continue 40 days; or, by removing him, to try the 
light. | | | | | 


ix. Of ſettlement by paying pariſh rates. 


By the 13 C 14 C. 2. c. 12. Forty days inhabitancy ſhall gain a 
ſettlement; By the 1 F. 2. c. 17. Such 40 days are to be reckoues 
From the delivering of notice in writing ; And by the 3 M. c. 11. from 
the publication of ſuch notice in the church. 
But if any perſon who ſhall come to inhabit in any tæton or pariſh, 
ſhall be charged with and pay his ſhare towards the public taxes or le. 
vics of the faid town or pariſh, he ſhall be adjudged to have a legal jet. 
tlement in the fame, though no ſuch notice in writing be delivered aui 
publiſhed. 3 W. c. 11.1.6. 5 = 
*P496. * But by the g& 10 U. c. 11. Perſons reſiding under a ceriiß. 
date ſhall gain no ſeitlement by being rated to and paying any ſuch l. 
Ves, Taxes, Or aſſeſſments. _ | | 


Shall be charged with and pay] M. 13 G. Sealon Tongall and I 
FWorpleſdon. The landlord was rated to the poor for the tenement, Þ 
as being in his hands, and the tenant paid the rate. By the coun: 
The tenant doth not gain a ſettlement, unleſs he be both rated and 
pay. Foley. 128. 2 Sef}. C. 122. 

9G. 2. Sarrat and Bovington. The landlord, who never oc- 
cupied the houſe, was charged to the poor rate; but the tenant, 0 
demand of the overſeers, paid it. By lord Harduiche Ch. J. and the 
| Court: The charging is the principal act, as it infers notice to e 
| pariſh; but both are neceflary. The tenant muſt both be charged Þ 
| and pay, in order to gain a ſettlement. Bur. Set. Caſ. 73. {a 
| MM. 10 G. 2. K. and Bramſhaw. The landlord of the houk, Þþ 4 
| who was alſo overſeer of the poor, was charged to the poor te; Wi 
4 but the tenant, on demand of the ſaid landlord, paid the rate. 
118 the court: It is a ſettled point, that a perſon muſt be rated 4 
10 8 you as pay; otherwiſe he gains no ſettlement. Burrow's Sit i 
11 Caſ. 98. N 5 ; | 
Il 1 5 425 10 C. 2. Lower Walton and Appleton. The father was rate 
1 and the ſon who occupied the tenement paid the rate. By the cout 
if "ING This gained no ſettlement to the ſon. Burrow's Settl. Caf. 100. WY 
4 E. 4 G. 2. Kingver and Kingſwinford. A perſon rented a ten 
0 ment, and paid all parochial taxes for the fame in his own rn, 
6 but was not rated in the pariſh books; but the name of Nichu 
Cotes that rented the tenement before was kept in the levy boon 
By the court: This was no ſettlement. Foley. 120. = 
AH. 21 G. 3. Bailey and Heckmondwicke. The mother occup"i 


4 —— .” — - 7 — — hu 
——ũ—3EZ— Wo. — 
— — — 


1 the houſe, and was rated and paid the taxes till the time of - 4 
| death; after which, her ſon occupied the houſe and paid taxes, % 
the pariſh officers continued her name in the rate, knowing at Uk 1 
Jame time that ſhe was dead. By lord Mansfield: There mußt 8 
ſuchi a rating and paying, as to ſhew manifeſtly that the pariſh fy 
| no 


| ; | b ; 7 
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notice. Here the rate was continued in the name of a dead perſon, 
whom the pariſh officers knew to be dead. The rate ought to be 
made on the occupier, and could be on no body elſe. This (he ſaid) 
was determined in the caſe of K. and Walſall, M. 18 G. 3. where 


3. II 


the rate was Late Lowbridge's.” Dougl. 543. Cal. Caf. 103. 


name: As in the caſe of K. v. Brightmen, E. 8 G. Where a man 
lived in a place called Hoſcoe's tenement, and paid taxes there by the 
name of the occupier of Hoſcoe's ; this was adjudged to be a ſufficient 
deſignation of the party, ſo as to gain a ſettlement. 8 Mod. 38. 
Burrow, Mansfield. 1062. | | 5 

T. 31 G6. 2. Painſwick and Cirenceſier. The pauper, Iſaac Moor- 
nan, took a houſe in Grenceſler, of one Thomas Clifford, and agreed 


taxes; and the overſeers gave receipts to him in his own name. The 
landlord Thomas Clifford lived five miles off. It was urged, that 
Tſaac Moorman himſelf was not rated ; being neither exprelly named, 
ner even perſonally hinted at. But the court was clearly of opinion, 


But yet it is not neceſſary that the occupier ſhould be rated by * P 497. 


to pay the land tax, and poor taxes, and all other taxes. The rat- 
ing was thus: * Thomas Clifford, or tenant.” Moorman paid the 


that this man was ſufficiently charged, to notify to the pariſh of Ci- 
renceſier.that he was an inhabitant there, and conſequently gain- 


d a ſettlement by payment of the rates ſo charged. Burrow's Settl. 


Caſ. 465. 


own right, which were charged in theſe words only, Late Lowbridge's 
Houſe 21.68, 0d.—1$. 6d. That various other tenements in the 
jaid borough were charged in the ſame manner after new inhabitants 
had come into them, who ſeverally paid the rates for them: That 
this tenement had been ſo charged ever ſince one Lowbridge left it. 
The queſtion was, Whether this form of rating was ſufficient to 
gain a ſettlement, as there was no doubt of the pauper's having paid 
the rate. By Aſton J. and the court: (L. Mansfeeld being abſent) 
lis agreed that the perſon muſt be both rated and pay; and as to the 
manner how he is to be rated, it is clear, that his name need not be 
nſerted in the rate: If the pariſh have ſufficient notice of him, it is 


M. 18 G. 3- Aſhley and Walſall. The pauper Foſeph Dean 
took a farm in the borough of Walſall, and paid the poor rates in his 


= <n0ugh; paying under a rating is equivalent to notice, and the offi- 


cers have received the rate of this man for two or three years, and 


ment. Cal. Caſ. 35 | | 


= Þ Openſhaw, took a houſe and two cloſes at Gorton, and the landlord 
a o pay all taxes and levies but the window-tax. The rating was 

1 thus: © Boroden s“. The landlord himſelf for ſome time paid the 
taxes; but in the laſt & year, the landlord having ſome diſpute with 
the overſcers about his aſſeſſments, directed the overſeers to call upon 
his tenant Bowden for a poor rate and a church rate, and tell him 
mar he his landlord ordered him to pay, and he would allow it to 
| £8 * out of his rent. The tenant paid the ſame, declaring he paid 
11 em for his landlord, and the overſeer ſaid he accepted them accord- 
ka he ingly. 


therefore muſt have known him; and it is ſtated that he paid in his 
own right : And it was determined that he thereby gained a ſettle- 


. 4 G. 3. Openſhaw and Gorton. James Bowden, ſettled at 
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ingly. But the landlord, not being aſked by the tenant to allow ; 
id not allow it out of the rent till three quarters of a year after he 
left the eftate (which was fix days before the order of removal) 
when he repaid the money. It was objected, that in this caſe the 


_ tenant was neither rated nor paid. By lord Mansfield Ch. J. Thi, 


was a tenant's tax. And he is aſſeſſed by name, Bowden's, The 
agreement between his landlord and him, that the landlord ſhoult 
Pay it, is nothing to the pariſh, Burrow's Settl. Caf. 522. Blick, 
ep. 463. 1 N 
7 14 G. 3. St. Olave's and Warblington. The pauper Willian 
Freemantle, being ſettled at Warblington, hired a houſe, and lived in 
St. Olave's; where a church rate was made in 1773, wherein his 
name appeared thus: “ William Freemantle (to bring ſecurity) 15. 
6d.“ And the ſaid ſum was received by the churchwarden. But 
the ſaid churchwarden (who had given this evidence) being croſs- 
examined, it appeared that the rate, when firſt made, was cat up, 
and no ſum of money was fet againſt the name of William Freeman- 
tle; but that afterwards, the churchwarden, being continued in hi 
office for the next year, met the pauper, who told him“ he had got 
5c a certificate from Marblington and had delivered it to the guardi- 
6 ans of the poor houſe:” That thereupon the ſaid churchwarden 


demanded of him, and received of him, the ſum of 18. 6d. and af- 


terwards (on the ſame day) ſet down in figures the ſaid ſum in the 
rate made in 1773: But finding that the pauper had no ſuch certih- 
cate, he offered to return the money, and the pauper refuſed to ac- 


cept it. By the court: This is not an informal rate, or uregular 


in the manner of making 1t, 
Caf, 787. | 955 
H. 15 G. 3. Carſhalton and St. Magnus. The pauper Thomas 
Rum mels, living in a houſe at Carſhalton belonging to William 
Bridges eſquire, paid the land tax there. The affeſſment was, 
© Landlord rated, William Bridges eſquire, for lands and tene- 
«© ments, in the occupation of Thomas Rummels.” The court were 
of opinion, that the landlord 1s the perſon rated, and not the tenant: 
That it was a very bard cale upon the poor man; but they thought 
the objection too Rrong to be got over. Bur. Set. Caf. 809g. * And 
the like was determined in the caſe of Mitcham and St. John South- 
wark. T. 19 G. 3. Douglas, 214. Cal. Caſ. 62. „ 
H. 21 G. 3. Croydon and Corhampton. The overſeers made a 
c Rent 41. Q. certificate. 
„ 
overſeers demanded 8s, for the rate, declaring he was afleffed in that 
ſum for the relief of the poor. Good?ff objected, alledging that he 
was not a pariſhioner. The overſeer opened the rate book, and 
ſhewed him his name therein, and threatened to diſtrain for the 88. 
if he did not pay it. Goodiſt, on this, paid the money directly. In 
the aſternoon of the ſame day, the overſeer returned, with the veltry 
clerk, and offered to return the money, ſaying he had taken it by 
miſtake. Goodiff refuſed to receive it. The overſeer however left 


it, and went away: on which Goodiff threw the money after wy 


It is no rate at all. Bur. Kei. 
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n vas objected, that here was no rating. There was no ſum put 


againſt Goodif's name. The pariſh knew he occupied the houfe, 
but they never intended to rate him. The miſtake of the overſeer 
(and corrected ſo ſoon) in ſuppoſing him rated when he was not, 
could not be binding upon the parith. But by Iord Man feld: There 
is no queſtion in the caſe. The title of the rate is, Two ſhillings in 
the pound; and in the column of rent, Goodiff's rent is 4l. This 
fixes his proportion of the rate. For what purpoſe was his name in- 
ſerted, if not to rate him ? And beſides, he has paid it, and againft 
his will; and he ſhall not have it in his power to ſay, upon reconſi- 
dering the matter, I have thought better of it, and you ſhall not gain 
a ſettlement. Douglas. 599. Cal. Caf. 108. 1 

His ſhare) M. 10 G. 3. Stapleton and Stoney Stanton. The fon 
ved with his mother, as part of her family, and was rated and paid 
the tax for the eſtate which ſhe occupied. It was objected, that this 
was not his ſhare, but his mother's ſhare of the public taxes or levies 
of the pariſh: The charge muſt be in proportion to what a man oc- 
cupies: But this man occupied nothing, It was anſwered, that the 
words his ſhare mean no more than ſuch part or proportion of the 
whole tax, as was charged perſonally upon him. The court were 
very clear, that he gained a ſettlement, by having been thus charged, 
and having paid what he was ſo charged with. Bur. Set. Caf. 
6 4 | | : 8 5 
2 Of the public taxes or levies) And though the rate be in form, x 
or in the manner of making it, not ſtrictly legal, but void; yet if the 
party be rated and pay to ſuch a rate, he ſhall gain a ſettlement: 
For it would be hard, that one of the pariſh ſhould come and ſay, 
that it was a void rate, being of their own making, and acquieſced 
under, and the money paid accordingly. 19 Vin. 386. St. Giles's 
Cripplegate and St. Mary Newington. « | AS | 

The public taxes or levies of the ſaid town or pariſh] By the 9 G. 
0. 7. No perſon who ſhall be aſſeſſed to the ſcavenger's rate, or to 
the repairs of the /zzhways, and ſhall duly pay the ſame, ſhall be 
deemed to be ſettled thereby. ſ. 6. 15 

1. 9 An. Paying to the county bridge gains no ſettlement, for there 
all the county is liable, and he pays as one of the county, and 
” ” an inhabitant of the pariſh or town where he lives. Caſes 
of -S- 35 ET IMs 
But perhaps the caſe may be altered in this reſpect, ſince the act 
of the 12 G. 2. c. 29. Which charges a ſum certain upon every divi- 
on in proportion to their poor rate, towards the repair of bridges 


4 


| and other county expences, brought together by the ſaid act into one 


general county rate; which before were collected ſeparately, and 
(with reſpect to bridges) charged by the juſtices upon every indivi- 
dual. Whereas now, if a man pays to the county rate, he eaſes the 


diviſion, where he is aſſeſſed and pays, of ſo much as his aſſeſſment 

comes to. And there is in this caſe the ſame notoriety of his inhabi- 

fancy as in the caſe of the poor rate. | | 

* hath been doubted, whether being aſſeſſed to and paying the 

as 'ay would gain a ſettlement. In the caſe of : and St, Micha- 

fs Corukill, T.g An., It was adjudged, that this was no ſettle- 
: | | ment, 


— 
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ment, becauſe it is a county tax; ſo of a hundred, or any other count. 
tax. 19 „ / 
But in the caſe of Oakehampton and Kenton, E. 7 G. 2. A tide- 
waiter reſided in Kenton, and had a ſalary. He was rated for this 
ſalary to the land tax in Kenton. It was paid for ſome time by him- 
ſelf, but repaid to him by the colleQor of the cuſtoms; and after. 
wards was paid by the colleStor. It was objected, that a taxation 
without payment, gains no ſettlement: Then the queſtion is, Whe.. 
ther he paid his ſhare towards the public taxes and levies of the pa- 
Th! And it is plain that he has not. For it was not his own money 
but the money of the collector. By lord Hardwicke Ch. ]. Sup- 
FP, ole a landlord has agreed * to reimburſe his tenant Id 
ot. 8 „ would not the 
tenant be ſettled ? This collector did not pay it to exonerate the pa- 
riſh, but to better the man's ſalary. And by the court: It hath been 
| ſettled, that the land tax is a pariſh tax within the act; and his 
being taxed for his ſalary makes no difference. Burrow's Selil. 
Caf. 5. 5 | 
We in the caſe of K. v. St. Mary Whitechapel, E. 15 G. 3. 
| The pauper Fames Turner a labourer in the dock-yard at Portſmouth, 
=. in the pariſh of Poriſea, was rated and paid to the land tax at Port- 
1 ſea, and reſided there 40 days and upwards. That all the officers 
1 in the ſaid dock yard were rated to the land tax. And it was ad- 
1 Judged that he thereby gained a ſettlement. Cal. Caſ. 24. 
And in the caſe of Bramley and Armley. H. 9 G. 2. John Cloſe, 
the pauper, after his ſettlement in Bramley, removed with his ta- 
mily, and inhabited and farmed lands at Armley, for which he was 
charged and paid two quarterly payments to the land tax only. It 
was urged, that as the land tax 1s always allowed or repaid by the 
landlord, the payment thereof can gain no ſettlement to the tenant, 
By the court: It hath been a great doubt, whether in this reſpect the 
legiflature did not mean parochial taxes. But this hath been long 
gotten over; and the land tax has been holden to be within the act, 
from the notice of inhabitancy that ariſes by the party's being aſſeſſed 
and paying it. Burrow's Settl. Caf. 75. N 
So alſo in the caſe of K. and Chidingfold. H. 30 G. 2. It was 
moved to quaſh an order of ſeſſions, nat ſtating the caſe, but merely 
the queſtion, Whether the tenant's paying the land lax (which was 
allowed to him again by his landlord) amounts to ſuch a notice, 4 
{hall gain the tenant a ſettlement? Which the ſeſſions held that it did 
not. In ſupport of the motion, was cited the caſe of Oakehamptos 
and Kenton, where a tide-waiter's being taxed to the land tax for his 
ſalary, was holden to be ſufficient notice ſo as thereby to gain a ſet- 
tlement, even though it was paid by the collector. And the atore- Þ 
laid cafe was cited of Armley and Bramley. On ſhewing cauſe, the 
counſel on the other fide acknowledged, that they could not ſuppoſt 
the oider; the point being already fully ſettled by former determi?” 
tions. And the rule for quaſhing the order of ſeſſions was made ab- 
ſolute. Burrow's Settl. Caf. 415. g 
And, finally, in the caſe of Fullam and St. Margaret's Weſtmin- 


fler, M. 33 G. 2. The tenant was aſſeſſed ro and paid the — 
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which was allowed to him by his landlord, on ſettling his account. 
with him for the rent. It was infifted, that it hath been often and . 
fully ſettled, * that this will gain a ſettlement... And upon that *P 502; 1 
ground of its being a ſettled pojnt, the court adjudged accordingly. 
Burrow's Settlem. Caſ. 488% e 
Ihe difficulty ſeems to have beęn, for that the land tax is not an 
occupier's tax. It is chargeable upon the land. The tenant is to 
pay it, tis true; but, by the annual land tax acts, he is to deduet 
the ſame out of his rent to the landlord. So that properly the te- 
nant doth not pay his {hare, but his landlord's thare' to the land tax. 
The caſe of a tide-waiter, or exciſeman, is ſomewhat different · For 
the officer's tax eaſeth the reſt of the inhabitants for ſo much in their 
aſſeſlment; and it is reaſonable that he who contributes to the parith 
ſtock ſhould be intitled to receive relief from. thence. But it is no 
advantage to the pariſh, that the tenant pays the tax, and not the 
landlord. But the aforeſaid determinations have turned upon the 
point of notoriety, that the tenant's being aſſeſſed and paying ſhall. 
be tantamount to notice in writing Fl Sts Wie 
By the 21 C. 2. c. 10. Perſons aſſeſſed to and paying the duties 
on houſes and windows ſhall not thereby gain a ſettlement. ——And. 
one reaſon may be, becauſe they da not thereby contribute any thing 
. to the public ſtock of the pariſh. So alſo by the 18 G. 3. c. 26. 
payment of the duties granted by that act on houſes worth the yearly 
rent of 51. and upwards, ſhall not gain a ſettlement. 


* . 


7.28 G. 3. K. v. Llangammarch. The pauper was removed 
from Llanwſlyd to Llangammarch, which removal was confirmed at. 
the ſeſſions, to whom it appeared, that the pauper in May 1778 
rented a houſe and land in Zlangammarch at 5 l. per annum. No 
agreement was then made between the landlord and tenant about 
payment of the taxes. The houſe is called Bryn Frwſt, or Waynllwyd, ah 
and the land is rated to the poor tax in Llangammarch, by the name, 
of Wayullwyd. The pauper lived one year in the houſe, but paid 
no taxes for it. In September 1998 the landlord informed him, that 
taxes were wanted for his land, who defired the landlord to pay them 
and he would repay him the ſame. In fact, no taxes were ever paid 
by, ordemanded from, the tenant; but it appeared that the landlord 
paid the taxes, and that the pauper allowed them. The overſeer of. 

EZ LClangammarch, who received the taxes from the landlord for this 

ES land, knew nothing of the pauper; nor whether or not hg reſided at, 

Wy this farm at the time. A rule was obtained to ſhew cauſe why the 

onder of ſeſſions ſhould not be guaſhed. - Bower and Leycefter ſhewed 

agaauſe, and cited the caſes of K. v. Painſwick, and K. v. Walſall. 

ä Caldecott, contra, was ſtopped by the court. A ſtihurſt, J. The 

ercumffance ſtated in this caſe, that the overſeer did not know the 

Fauper, nor whether he 1efided on this farm, diſtinguiſhes it from the 

cCaſes cited. The ground of the determination in K. v. Painſwick, 

as the notoriety of the occupancy. - For when Mr. J. Denniſn 

8 thought that rating the houſe only might be ſufficient; he added, 
= . for the paxjſh:could not but know who was the occupier.” That, 

43 3 is the natuxal preſumption; but we cannot preſume againſt 

= 2c 2ais of the caſe; and here it is expreſly ſtated as a fact, that the 

Vor. In. „ overſeer. 


farm. Buller, J. and Groſe, J. of the ſame opinion. Rule abb, 


the delivering of notice in writing: And by the 3 W. c. 11. they are i 
be reckoned from the publication of ſuch notice in the church. 


' ſhall for himſelf, and on his own account, execute any public and un- 
tal office or charge in the ſaid town or pariſh, during one whe le year; 


Hide take a leaſe of a tenement of the yearly value of 10 l. or ſhall execute 


* P09. 


as conftable in his own right. By the court clearly: He gained no 
| ſettlement. Burrow's Setil. Caſ. 520. Black, Rep. 452. 


Patner, the leet jury preſented him to that office. - And he, by leave il 


bourer, and houſekecper, living in the ſame pariſn; who was fwom i 
in accordingly at the ſaid leet; and ſerved the faid office for à year.. BY 


ei and on his own account. Bur. Set. Caf. 634. 


Cc | 
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yerſeer læne nothing of the pauper, or whether he refided at this farm, 
The reaſon why a party gains a ſettlement by paying taxes is, be. 
eauſe it is an admiſſion by the pariſh that he is an inhabitant. Theie 
ts no foundation for the Gügindkion which has been taken between the 
knowledge of the overſeer, and that of the pariſh at large; for the 
overſeers are the truſtees for, and tranſact the bulineſs of, the paiih, 
and they ought to know the ftate and eondition of the inhabitang, 
And, indeed, if we could preſume either way, it would rather be, 
that the pariſh even did not know that the pauper reſided in this 


* 
1 ©, 54-4: a 
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lute. Caſ. by Durnf. and Eaſt. vol. 2. 628. 
x. Of ſettlement by ſerving a pariſh office. 


By the 13 & 14 C. 2. c. 12. Forty days inhabitancy fhall gain a 
ſettlement : By the 1 J. 2. c. 17. Such 40 days are to be reckoned from 


But if any perſon who ſhall come to inhabit in any town or pariſh, 


he ſhall be adjudged to have a legal ſettlement in the ſeme, though na 
fuck notice in writing be delivered and publiſhed. 3 W. c. II. 1.6. 
By theg & 10 W. c. 11. No perſon who ſhall come into any ja 
7ſh by certificate, ſhall be adjudged by any at whatſoever, to have pro- 
cured a legal ſettlement in ſuch pariſh, unleſs he [hall really and bona 


fame annual office in fuch parifh, being legally placed in ſuch office. 
* För 275 e his 2 account] Therefors * __ twom 
into and ſerving the office of conſtable, as deputy to another, doth 
not thereby gain a ſettlement. 19 Finer. 379. Lothſome and Sharif 
—_ NS | | . F 
H. 4 G. 3. Wrinterbourn and St. Philip and Jacob. The cuſ- Wi 
tom was for the conſtable to be preſented by the jury at the let. 
The jury preſented Richard Bayly eſquire, who procured the pwr 
per to ſerve for him, in order to gain the paiiper a ſettlement. The 
pauper accordingly was ſworn into the office by a juſtice, and ſerv: 
the ſame for a year; but was not preſented: thereto at the court leet, 


 H.g G. 3. Allcannings and Patney. The ' houſe occupied bf 
Mr. Amor being in turn to furniſh a tithing-man for the pariſh of 


% 1 1 I - : ; * * 
of the court leet, put in his place 7homas Palmer, a common la 5 


But Mr. Amor paid him all his expences attending the execution 
it. By the court: Palmer gained no ſettlement in Patrey; fa, 
clearly, he ſerved for Amor, and did not execute the office for him 


j 
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7 nal office] H. ꝙ Ann. Gatton and Mrlwick. A perſon bei 
Wy are 2 7 IT by the parſon, ſerved for ſeveral years, and _ 
Leived his tees and dues. By the court: It is a pariſh office, and 
has the care and cuſtody of the omaments of the church. Iis true, 
ide is poor, and has a family, they may remove him; for although 
he came in by the parſon only, yet their not removing him implies 
Weir conſent and approbation; and by this conſent of theirs, the 
v adjudges him in by the concurrence of the pariſh. Caſes of 8. 
41. 2 Salk. 536. / ON Ls 
SE And in the caſe of K. and S-. Mary Berkhamftead, E. 8 G. 2. 
WE The court ſeemed to be of opinion, that the executing the office of a 
1 pariſh clerk is ſufficient for a certificate perſon to gain a ſettlement; 
bor it is an an2wal office and more. 2 Seff. c. 182. And it is not ne- 
Eccflary for a pariſh clerk to be licenſed by the ordinary, in order to 
oe legally placed in ſuch office. Str. 942 | 2 


J. 13 G. 3. Helſington and Over. Two juſtices by their order 


7 


of ef morland, to Over in the county of Cheer. The ſeſſions, up- 
en appeal, confirm that order, and ſtate ſpecially, That on the firſt 
ay of Ofober 1766, the vicarage of the pariſh of Over was ſequeſ- 
red for three years, or till the biſhop ſhould releaſe the ſame: That 
on the. twelfth day of the fame Odlober, the ſaid John Langhorn was 
ordained deacon by the biſhop of Ghefter, in order to ſupply the cure 
f Over during the ſequeſtration: That from the 15th of the ſaid 
© anonth, tothe 15th of June 1768, he by an exchange with the cu- 
ate at Adlon, reſided and did duty in the pariſh of Acton, but re- 
eived his ſalary regularly from the ſequeirators of Ouer: That from 
be ſaid 15th of June 1768, to the firſt day of October 1769, he re- 
added and did duty as curate at Over, when the ſequeſtration ended 
hat it did not appear that he had any licence to the curacy of Ac 
6. On ſhewing cauſe againſt quaſhing theſe orders, it was ar- 
LE ucd, that this office of curate or ſequeſtrator for three years, or till 
: thc biſhop ſhould releaſe the vicarage from the ſequeſtration, was a 
public annual office or charge in the parifh, and was executed on his 
eon account. It was conferred upon him under his own qualifica- 
oon of a deacon, and quite independent on the vicar of Over. And 
ss wveing conditional, if the biſhop ſhould releaſe the ſequeſtration, 
10 objection; a conditional hiring would gain a ſettlement. - Unto 
BP” ich it was anſwered, that this cannot be conſidered as executing - 
annual office or charge in the pariſh on his own account. It could 
or de annual; becauſe the ſequeſtration would be. at an end, the 
er moment the debt had been paid. The curate alſo might have 
WT fiolved the contract whenever he pleaſed. He had no freehold in 
—— office, as a pariſh clerk has, who is upon that foot indeed holden 
10 be irremoveable, and to gain a ſettlement. By lord Mangfield 2 - 
vl here is no colour for conſidering this as an annual office: It is no 
eckce at all. And Mr. juſtice Aſion ſaid, You cannot call it an anr 
aal office, when the ſequeſtration may be determined at any time. 
It is not like the annual office of a conſtable or a tithingman. - They 
2 Ele appointed generally, and to ſave for a year. That of pariſh 
ler is a freehold; and it is upon that foot, that a pariſh clerk gains 
H l h 2 a ſettlement - 


emove the reverend. John Langhorn from * Helfington in the county * P 304 2 
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à ſetilement. The other two juſtices concurred. And both the or. 
deis were quaſhed. Bur. Sett. (O77 þ 740. | 


H. 7G. Biſham and Cook. . The ſeſſions ſetting out the fad ſhe. 
cially, adjudge the ſettlement of a poor perſon to be at Biſham, he. 
cauſe when he lived in that pariſh, he executed the office of colle&y 

f the duties given by the 6 * & 5 WW. c. 6. on births and burials, | 
was moved to quaſh it, becauſe this was not a parith office, and! 
would be giving the commijhoners (who are to appoint the collec. 
tors) a power to bring what charge they would upon the pariſh :. Be 
ſides, it was not ſtated in the order, that this was an annual office, 3 
it muſt be to give a ſettlement, within the expreſs words of the ag, 
By the court: The reaſon why. the executing officer gives a ſeitle- 
ment without notice is, becauſe of the notoriety of the thing, f 


_ which the parliament thought it impoſſible but the pariſh ſhould 


Have notice: Can any thing be more notorious than this, which is to 
collect a duty from houſe to houſe * We cannot ſuppoſe a fraud in 
the commiſhoners, that they would appoint a perſon of no ſubſtance 
to be collector, only to bring a charge upon the pariſh. It needs not 


to be a pariſh office, but a public annual office in the pariſh. And as 


to its not being ſaid, that this man executed it for a year, we mult 
take it he did ſo, becaule it appears on looking into the ſtatute, that 
the power given to the commiſlioners is to appoint a perſon who {hall 
be collector of the duties for a year, and then give in his accounts. 
It hath been held a ſettlement in the caſe of the land tax, and why not 
in this? And the order was confirmed. Str. 411. Foley. 124. 
H. 9 Ann. St. Mary and St. Laurence in Reading. Mr. Foley 
ſays, the queſtion was, Whether the being churchwarden for the bo- 


Tough, and ſerving that office for a year in the borough, which ex- 


*P £06. 


tens itſelf into ſeveral pariſhes, is ſuch a ſervice of an annual office 
as will gain a ſettlement ? And, by the court, it was held to bean 
office, the ſerving of which for one whole year, was ſufficient to 
gain him a ſettlement in that pariſh within the borough in which he 
lived. Foley. 121. But in this report there muſt probably have 
been ſome miſtake. A churchwarden is a parochial officer, and his 
ofice doth not extend into ſeveral pariſhes. Mr. Yizer, from a ma- 
nuſcript note which he had of this caſe, ſays, The office is mention- 
ed there to be warden of the borough (which is moſt likely) being 
in nature of a tyiin2man, to execute the procels of the juſtices of the 
borough. But he is not to execute his office in one pariſh only, but 
all over the borough. And it was doubted whether this was a ſet- 
tlement or not; becauſe he was not elected into this office by the pa- 
1ith, neither was the exerciſe of his office confined to the pariſh; yet 
he is a public officer, and his office is partly exerciſed within the pa- 
Tiſh, ſo that the pariſhieners muſt take notice of him. And, by the 
court, it was held a good * ſettlement, being within the 'exprebs 
words of the ſlatute of executing an office in a town or pariſh. 19 
JJ : 8 | 
E. 8 G. 2. St. Maurice's and St. Mary Calendar's in Winche) er: 
William Weſt, a certificate man from St. Thomas's, came into the 
pariſh of St. Mary Calendar in Wincheſter, He was afterwards 25 


en 


LE. 


* - * 
- 


niement. 


= it where he reſided. 
wonchs, 
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Tea one of the conſtables for the city of Wincheſler, Which city con- 


& { ſeveral other pariſhes beſides that of St. Mary Calendar; and 
6 | wo legally placed in that office, and executed it in and through all 


parts of the city for one whole year; during which time he reſided in 


WS the pariſh of St. Mary Calendar. By the court unanimoul]y : He 
a voided his certificate, and conſequently gained a ſettlement in St. 


3 | Mary Calendar's, by executing this office in that pariſi; though cho- 
1 hs by the whole city, and not by the pariſh of St. Mary tingly; and 
6-1 though not a mere pariſh office. For, in the words of the act, he 
Þ executed an annual office in the pariſh, being legally placed in ſuch 
WS office. Burrow's Setil. Caf. 27. yy 5 

_ 7. 96. Burli ſcomb and Samford Feverell. The ſeſſions on a 


i8 ſpecial order adjudge, that the office of 7ythingman is not ſuch an 


* office as that a man thereby ſhall gain a ſettlement. But by the court: 


Tue order muſt be quaſhed; for this is an annual office in the pariſh, 
= within the words and meaning of the act. Str. 44444. 


H. 2 G. 2. Holy Trinity and Garſington. A certificate man was 


bY | appointed tythingman by the ſteward of a leet. He ſerved a year; 
but was not ſworn in till half the year was expired. The court in- 


clined that it was a good ſettlement; but being a new caſe, and fome- 


= what doubtful, they ordered a ſecond argument to this point, Whe- 
cher he was legally placed in the office or not, as not having been 
W ſworn till half the year was expired. But the order was afterwards | 
WW quaſhed for want of complaint that the pauper was actually become 
LR chargeable. Foley. 123. Caſ.of S. 72. Burrow's Settl. Caſ. 30. 
LEE DM. 17G. 2. Wingham and Sellindge. A certificate man was told 


by his wife, that the borſholder had left a wooden tally at his houſe, 


as a token that he had been choſen borſſiolder at a court lect of the 


manor; but he did not know it of his own knowledge, nor was there 
any evidence of a preſentment by the leet jury, or of his appoint- 


ment or election, nor did he ever take the oath of office ; but once 


he executed a warrant of a juſtice directed to the borſholder, and for 


= that whole year he was willing and ready to execute the office. By 
dhe court: When an order of ſeſſions ſtates the fatts ſpecially, the 
court“ muſt take it, that the juſtices have ſtated all the evidence that * P 
appeared to them. Now the act requires a legal placing in the of- 
cee. But it is ſtated herenegatively, that there was no preſentment, 
vo admithon or ſwearing. So that here is no foundation for ſupport- 
= 2g legal placing. Str. 1299. Burrow's Sell. Ca. 233. 00 


H. 51 G. 2. Cold Aſtiton and Woodcheſler. There was a cuſtom 
to ſerve the office of tythingman, for halt a year only at a time. By 
lord Mansfield Ch. J. This cannot be an annual office to gain a ſet- 


—ln this caſe, the pauper had ſerved the office of tyth- 


ingman in Cold Aſhton for half a year, and 20 years after for another 


half year. Burrow, Mansfield. 502. 


M. 18 G. 2. 
elected and ſworn a tythingman for a tything which did not extend 
through all the pariſh of Fillleworih, but comprehended that part of 

Ile executed the office a little more than five 
and then became actually chargeable, and aſked relief. 


Whercupcn two juſtices removed him, and their 0zder upen appeal 


| was 
4 | 


Fittleworth and Pulborough. A certificate man was 
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was affirmed. And, by the court: The jaitices had juriſdiQion to 
remove him, though in execution of the oflice, he being become ad. 1 
tually chargeable. It is not neceſtary that the office -ſhould e:;:ng 
throughout all the pariſh; the act only requires executing ſome u. 1 
nual office in the pariſh. But it muſt be executed for the ſpace of; 
whole year. And the preſent caſe being an execution for leſs than 
a whole year, it did not avoid his certificate, and conſequentiy 
did not gain him a ſettlement at Fzileworth. Burrow's Seti. 
G ok 8 
. 27 &28G.2z2. Whitchurch and Overton. It was ſtated, thy 
the pauper was nominated at the court leet, and {worn into the office 
of bailiff or ale-taſler for the borough : That he executed the office 
in the borough for a year: That the ſaid office conſiſts in inſpecting 
weights and meaſures within the borough, and in warning the jury 
to ſerve at the court leet there: That the borough is not one filth 
part of the pariſh: That the bailiifs have never executed any autho- 
rity over the pariſh at large: That great part of the pariſh kneiy 
nothing of ſuch office: And that new 2 men, and new come, 
were frequently nominated for the ſake of colt- ale. On the autho- 
rity of the caſe of Fittleworth, this was held to be a good ſettlement W 
Sn TT io iS, 
E. 18 G. 2. Sheepfhead and Melborne, A perſon was certificated 
from Sheepfhead to Melborne, and ſtaid there ten years, during which 
time the lady Elizabeth. Hajiings & conveyed lands to truſtees for ſe- 
veral charities out of the profits, and amongſt others, the ſum of 100. 
a year to the charity ſchool at Melborne, to be paid to the vicar there 
for the time being. In the ſpecial order of ſeſſions it was ſtated, that 
the certificate man officiated as {choolmaſter ſeveral years, and re- 
ceived the 101. a year from the vicar: and this the ſeſſions held, 
gained him a ſettlement in Melborne, where they declare he had a 
treehold eſtate; and ſo had both the requiſites to obtain a fettlement 
to a certificate perſon, namely, a tenement of 10 l. a year, and exe- 
cuting an annual office: But by the court: The order muſt be qualh- 
ed; for it doth not appear how he came into this employment, and 
the legal right to receive the ſalary is in the vicar, who not caring to 
officiate himſelf, has therefore paid it over to this man as his deputy, 
which could never give any perſon a ſettlement, much leſs to a certi- 
ficate man. Str. 1225. Burrow's Setil. Caſ. 244. 1 
Note, A ſchoolmaſier is not legully placed in the office, till he hath 
ſubſcribed before the biſhop the declaration of conformity to the li- 
turgy of the church of England, and is licenſed by him: And by the 
13 C 14 C. 2. c. 4. .. 10. if he ſhall execute the office without hay. 
ing ſo ſubſeribed; he ſhall be utterly diſabled, and 7pſo facto deprived 
thereof, and the ſame-ihall be void as if he were naturally dead.— 
Unleſs he is a proteſtant diſſenter: In which caſe, in order to be le- 
cally qualified, he muſt at the ſeſſions where he reſides take the oats 
and make the ſubſcriptions in like manner as proteſtant diſſentng 
miniſters are requized by the 19 G. 3. c. 44. whereof the clerk ol the 
peace's certificate is the proper evidence. For which fee Titts 
Diſſenters. 1 9 1 15 
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9 . ri. Of ſettlement by renting ten pounds a year. 
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8 , By the 13 & 14 C. 2. c. 12. On complaint within a0 days after 


E + hall come 10 ſettle in any tenement under the yearly value 
2 ve 57 —— Nees him to where he was laſt legally ſetiled 
3 gate” 10 V. c. 11. No perſon who ſhall come into any pa- 
% by certificate, ſhall be adjudged by any act whatſoever to have gained 
( egal ſettlement in ſuch pariſh, unleſs he ſhall really and bona fide 
ae a leaſe of a tenement of the yearly value 10 J. or ſhall execute an 
FIRES annual office in fuch pariſh. * 225 eh n 
iin 40 dan] Leis than 40 days reſidence 
opon a tenement of 101. a year will not gain a ſet- Forty days reſi- 
TSF tement. As “ in the caſe of Dilwin and Lomin- dence is neceſo * P gog. 
i fter, J. 8 &9 G. 2. Willtam Smith, the pauper, ſary. . 
agreed for a farm in the pariſh of Eardiſtand, to 
hold from Candlemas, at 44 1. yearly rent; and in April following he 
ſowed about 15 acres of the land with grain; and in May following, 


1 


he came to live on the farm, and inhabited there about three weeks; 
and then the greateſt part of his ftock of cattle was ſeized and driven 
away; for rent due to his former landlord at Teominſier. Where- 
upon the ſaid Smith then game to a new agreement with his landlord 
in #ardi//and, and agreed to quit that farm, and to continue in the Ions 
farm houſe and garden, and to have a ſmall parcel of paſture with it, 2 
at the rent of 3 I. 108. and he continued thereupon in the fſaid pariſh | 
| of Eardi/land till Michaelmas following. By lord Hardwicke Ch. J. 
| There was no inhabitancy for 40 days in wa under the lcaſe 
of 441. a year; and therefore there can be no ſettlement gained un- 
der it. And the next agreement with his landlord in Zardi/land was 
gauite a ſeparate 3 and cannot be tacked to the former. It 
1 _ not take effect till the other was finiſhed. Burrow's Selth 
A4iſier any perſon [hall come to ſettle} Here it is to be conſidered, 
= where ſeveral perſons come to ſettle upon a tenement, either as 
IF taking jointly, or by under-leaſes one from another, whether this 
= thall ſettle all or any of them. - e ogy 
= 1 M. 25 G. 2. Marden and Barham.” ' Two per- | 
ſons jointly hired a houſe and land at Marden for Renting 101. a © 
551. a year, and jointly occupied the houſe and year jointly 
WE t!tied the land for the ſaid year, and jointly paid gains no ſettle- 
de ſrent, that is, each the like ſum, It was urged ment. 
THT tat this gained no: ſettlement to either of them. 
And a caſe was cited, between Croft and Gainford at Durham aſſizes, 
8 2 733, which was a joint taking of 141. a year, each paying ſeparate» 
l, he landlord not caring: to let to either fingly. And the two 
I J»dges (lord chief juſtice Eyre and Reeves to whom it was referred, 
155 i no {ettlement ; becauſe the ſtatute requires the perſon's taking 
| @ tenement of 101. a year value: Whereas this practice of calling in 
2 fartner in the taking, would, if admitted equivalent to a ſole tak- 
nus. erade and fruſtrate the ſtatute, and let in an indefinite number 
families all to be ſettled upon one tenement of 10 l. a year value. 


On 


| 0 , 
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On the contrary it was argued, that each was legally tenant of the 
whole, both being liable to the landlord for the whole rent. By the 
court: This was not ſufficient to gain a ſettlement. Whatever fe- 
medy the landlord might have againſt the occupiers of the land for 
| his rent, the act of parliament in the preſent caſe conſiders only the 
* P 510. right; * which clearly is but to one half, and that half doth not 
amount to the value of 1ol. a year. Burrow's Setil. Caf. 311. 
9 Foot . 29 & 30 G. 2. Little Tew and Duns Toy, 
Occupying -- Richard Guff kyns the pauper, together with John 
Jointly a farm. .. Goodwin his father in law, rented a tenement at 
of 52.1. a year Duns Tew at 811. a year, as partners; and lived 
_ gains a ſettle- there 12 years. And being about to leave Duns 
ment. Tew, Goodwin alone went to Mr. Kect's agent at 
Lille Tew, and took a farm of 521. a year, for 
four years. Aſter the ſaid taking, and before the farm was entered 
upon, Guffkyns inquired of Goodwin, whether he depended upon 
l his going with him to Little Zew? To which Goodwin replied, that 
141 he did; for he could not go without him. They both removed from 
| of Duns {ew to Little Tew, with their whole joint ſtock, to the value 
1 of more than 100 l.; and managed the farm together for ſeven years, 
| ik both of them reliding thereon. Mr. Keck gave his receipts for the 
iy rent to Goodwin only; and once, when Mr. Keck diftrained for rent, 
|; Ji the diſtreſs was made upon the ſtock which Mr. Keck ſuppoſed to be 
4  Goodwin's only; and (Goodwyn alone gave a bill of ſale of the ſtock; 
Ip and Guffkyns then ſtood by, without interpoſing. At the end of ſe- 
ven years, juſt before the order of removal was made, Guff tyus went 
off from the farm, and Goodwin took the whole ſtock, allowing 
Guff kyns 621. for his moiety thereof. It was adjudged by the jul- 
tices, that this being not a joint hiring, but a taking by Goodwen 
only, Gufſkyns the pauper did not hereby gain a ſettlement. On re- 
moval of this cauſe into the court of king's bench, it was obſerved I 
by the court, that the words of the ſtatute are, coming to ſettle in any | 
tenement under the yearly value of 104. That the agreement between 
the two farmers was, to occupy Jointly, with a joint ſtock: That 
the cafe doth not turn only upon the credit given to the tenant by the 
landlord, but upon the credit given by the legiſlature to a man able 
to ſtock a farm of ſuch a value: A'tenant may let the whole, or even 
ſubdi vide it out to under-tenarts, who may thereby gain a ſettlement, 
if the tenement be above 101. a year: And where 1s the difference, 
between the original tenant's letting out part, and his taking in 2 
partner? And aſter having taken time to conſider of it, the relor 
jution of the court was, that Guff Hs gained a ſettlement in Little 
Zu. For, being taken in partner by Goodwin, he is to be conſider- 
ed as having an intereft in the farm, at leaſt as tenant at will to Good- 
win of the moiety of a farm worth 521. a year for the whole of it, 
and conſequently his moiety above 1ol. a year. A tenancy at will, 
Ps 11. * eyen in the caſe of a certificate perſon, is ſufficient to gain a ſettle- | 
ment, as was determined in the caſe of Cranley and St. Mary 
Guildford, H. 8. G. Burrot s Seti. o = 
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Puzhes, father ol the pauper, rented a tenement of Renting 10 J. 4 
4 oh, a year, and paid the rent to the landlord. year, although . 


ie lived for above 40 days in a part of it, which part of it i let 


art was of the yearly value of 408. only. - And off ta under-tr= 
| immediately after his taking the tenement, he let nants, gains a 
the reſidue thereof to under-tenants, without refid- ſettlement. 

ing thereupon at all himſelf. © It was . _ 


occupy as well as take a tenement of 101. à year value, and he ought 
to occupy the whole 101. a year. Otherwile, many different poor 


families might be introduced into a pariſh, upon one fuch taking, 
It would quite evade the act, if the mere taking of a tenement would 
do; for then one would gain a ſettlement by taking, and another by 


3 occupying the ſame tenement. By the court: In caſe of a groſs fraud, 
S the ſeihons no doubt would find it ſo, and the ſettlement would be 
void. But no fraud being found, there is no doubt upon the law of 


had credit for the whole. And therefare he is as much ſettled, as if 
he had rented a tenement of 101. a year, and let lodgings. The ach 
doth not require a perſon renting a tenement of 10l. a year, to occu- 
Py it; it is enough, if he rents it, and reſides 40 days in the pariſh. 
The ground the act goes upon, is a perſon's having credit ſufficient 
to hire a tenement of that value. This man appears to have had 
ſuch credit. The under-tenants do not take a tenement of the yearly. 
value of fol.; therefore they do not hereby gain a ſettlement, . Bur 
row's Settl. Caf. 571. Black. Rep. 603. FFF 
7. 13G. 3. Awre and Newnham. The pauper 


5 
a. — 
« > 
* 


wife's father, jointly rented and occupied an eſtate a farm of 11. 
laid Richard Mann dying about the end of that terwards occu- 
Wy © me, the ſaid Denton ſoon afterwards did, alone, pying it jointly 
take a houſe of one Richard White at Awre of the with another 


15 lands of one John Serjeant at Awre aforeſaid, at prevent his 


31 leaving a widow, and ſhe and the ſaid Denton be- ment. 
ng upon the death of the ſaid Richerd Mann: joimly © 
We Policited of the remainder of the ſtock Which had been on the 

eſtate at Newnham, they the ſaid Hathaway Denton and the ſaid wi- 


B eſtate of $1. a year, for one year, the ftock 
oa the laid houfe and eftate being partly the p ö fai 
WT... eing partly the property of the faid 
ſometimes one of them ſold ſome part of the ſaid flock, and received 
the money for the fame ; and at other times, the other of them ſold 
= . parts of the ſaid ſtock, and received the money for the ſame: 
7 we at the time of taking the ſaid tenements by I enton, neither the 
wo Richard Mute. nor the ſaid John Serjeant knew, af any connec- 
oY. lubfiſting betwcen ne laid Denton and the ſaid widow. A 
ee WB ; moiety 


being liable only to the rent did not gain him a ſettlement. He muſt 


W the caſe, but that Hughes was the tenant and liable to the rent, and 


Hathaway Denton, and one Richard Mann his A * taking 


at Newnham of 801. a year, for three years. The a hear, and af» 


and the other part the property of the ſaid widow; and 


the yearly rent of 81. The ſaid Richard Mann gaining a ſettle» _ 


| dow went and & lived at the ſaid houſe at ure, and Jointly occupied * P 


* 


5 vealy rent of 31. and another eſtate conſiſting of perſon, does nag 


512. 


0 


P O 0 . (Settlement by 10l. a year.) 


moiety of the ſtock was more than ſufficient to ſtock the ſaid houſe 
and farm. It was argued, that Denton did not gain a ſettlement 
in Arore. For though he had taken 11 l. a year, yet he came 10 ſet- 
tle upon only the half of 111. a year. And it appears upon the 
whole that he never took 111. a year for himſelf. It was admitted 
that if the whole taking had been 201. a year or upwards, then in. 
deed each joint taker would have gained a ſettlement: But as the 
Whole in the preſent caſe amounted only to 111. each muſt be conli- 
dered as coming to ſettle upon only the half of 111. Conſequently, 
this man's ſettlement in Newnkam remained, as he gained none in 
Awre by coming to ſettle on a tenement under the yearly value of 
10 1.- Unto which it was anſwered, that the criterion of being 
likely or not likely to become chargeable is, the having credit tg 
take a leaſe of a tenement of that value. A perſon fit to b. truſted 
with renting a tenement of 10 l. a year, is fuppoſed not likely to be- 
come chargeable to the pariſh. Here, the pauper alone made the 
application to take the tenements; and he alone was perſonally reſ- 
ponſible for the rent. Lord Mansfield was not in court. The 
other three judges declared themſelves all thoroughly ſatisfied, that 
the ſettlement was in Awre. Mr. juſtice Aon obſerved, that if two 
perſons jointly take a tenement of leſs. annual value than 201. this 
will not gain a ſettlement to either of them. But a man who takes 
more than 10 l. in yearly value, may let part of it to under-tenants: 
And this will not deftroy his ſettlement, though it will not gain one 
to ſuch under-tenants, who pay him leſs than 101. a year, as was 
determined in the caſe of Landverras This woman, the widow 
Mann, was in the nature of an under-tenant to the pauper. The 
pauper had the credit of taking the tenement. He alone took the 
houſe, and likewiſe the lands. Neither of the landlords knew of 
2 any connection between the widow and him. And he only was per- 
* P 513. ſonally reſponſible for the rent. They * were not partneis in taking 
| the tenement, though they were joint occupiers of it. She would 
gain no ſettlement by merely being a joint occupier, without having 
been conceined in talking it. Nor ſhall the perſon who alone took 
it loſe his ſettlement by letting in a joint occupier. Burr. Seti 
Ra Hut if a leaſe or intereſt in a tenement under 10“ 
A perſon com- a year devolves upon a perſon by executorſhip ot 
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I; ing to a tene- other att of law; this is not within the flatute, 5 

f "ment by execu- taking a leaſe of a tenement: but ſuch perion cos 
1 torſhi p and un- tinuing upon the tenement 40 days irremoveable, 
11 der 10 l. a year, thereby gains a ſettlement. As in the caſe of Ut 
15 gains a fetite= toxcter and Marchington Woodlands, 7.5 6. 3 
| I ment. Ihe pauper William Gilbert was ſettled at Vl. 


ter. His mother reated and reſided upon a farm of 
22l. a year at Marchington Woodlands; which the deviſed to her five 
1 children, and made the pauper and her three other ſons executors 1 
N of her will, and died. The pauper alone proved the will, and en- 
1 tered as her executor, and fie upon the farm 12 or 13 weeks. |; 
147 He afterwaids returned to Urtoxeter; bet continued to go Over 1 
i Fj | Merchingt® 


: 
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Marchington Woodlands, to give directions from time to time, and 
had à ſervant upon the farm till the Lady day following. The queſ- 
tion was, Whether hereby he gained a ſettlement at Marchingion 
IYoodlands 2 It was objected, that a perſon ought to come to the te- 


nement by a leaſe or ſome contract with the owner. But an execu- 
tor is not anſwerable, perſonally and in his own property, to the 


landlord. He is under no contract with him. Nor is here a ſuffici- 
ent reſidence. He ſtays no longer than his truſt of executorthip re- 


quired. He never meant it for a reſidence. It is like the. Scarbo- 


rough caſe between & lyetham and Alton; was only a caſual refidence. 
Beſides, the value is not {ſufficient ; for he was only intitled to a joint 
intereſt in 221. a year, with three or four other perſons. So that 
his ſhare is nothing like 10 l. a year. And his proving the will makes 


no difference: for the other three executors a-e equally intitled, and 


may prove the will as well as himſelf. By the court: It is very true, 


that a ſhare not amounting to 10l. a year of a tenement of above 10 l. 


a year in value, will not do. But here he has a right as executor. 

The value thereof is totally immaterial; becauſe, by common law, 

no perſon can be removed from his own. And one who has a right 

to reſide irremoveably, doth thereby gain a ſettlement, if he reſides 

40 days. Burrow's Settl. Caf. 538. . SY 
Shall come to ſettle] For taking land in the pa- Reſidence 1 1 

Tiſh, of whatever value it ſhall be, without coming „ 
to reſide there, will not gain a ſettlement. | ceſſa # bs 


* 


* But if a man's family reſide there, although he doth not reſide * P 


there himſelf, it may in fome inſtances be ſufficient. As in the caſe 
of St. Margaret's Weſiminſter, and Ludgate, M. 5 G. 2. Two juſ- 
tices remove #1tzabeth Conyers from the pariſh of St. Margeret's to 


the pariſh of Zudgate. The ſeſſions ſtate the caſe ſpecially, that 


Fames Conzers, father of the ſaid Elizabeth, rented a houſe in Lud- 


gate pariſh of 251. a year, and paid to the rates of the church and 


= poor; but that he was a prifoner in the Fleet at the time he did ſo; 
and that EIizabeth gained no ſettlement for herſelf. Upon which 
W tbe ſethons adjudged that he gained no ſettlement by this. But the 
court quathed the order of ſeſſions, and confirmed the order of the 


two juſtices. 1 Barxardiſt. 76. For in this caſe he was in cuſtody 


of the law, and in no capacity of gaining a ſettlement elſewhere; 

8 though occaſionally abſent, yet he might be looked upon as vir- 

& tually reſident 4 
Js. 


Hardy and his three children were removed from Knighton to St. 


Margarei's; the ſeſſions quaſhed the order, and ſtated the following 


caſe.— The pauper being ſettled in St. Margaret's, took a wind- 
mill in that pariſh of ten guineas a year at Lady-day 1778, and oc- 


cupied it for one year; on 3oth of April following he married Anne 
be daughter of Samuel Ward of Knighton, which is a townſhip in 
dae pariſh of &. Margaret, but difintt as to the maintenance yr the 
poor; before the maruage, Ward ſaid he would give him houſe- 


room till he could provide himſelf; and on his marriage, he went 
| accordingly to reſide with his father-in-law at Xnighton, whoſe houſe 
: L731 3 : 


udgate, which was the place where he came to 


4.27 G. 3. Knighton and St. Margaret's in Leiceſter. Robert 


Was 
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Vas about a quarter of a mile diſtant from the {aid mill, and he ch 
tinued there until the death of Ward in 1786. During the time " By 
occupied the ſaid mill, or afterwards, he neither rented nor gc. 2 
pied any land in Knighion. During the laſt half year he vente 11, Wl 
ſaid mill, he kept a ſervant, who reſided with him in Wards ho. 
as part of his (the pauper's) family. The pauper believed it »« ( 
| known to the townſhip of Kighton that he rented the mill, beczys BY 
he ſerved ſome of the inhabitants there with griſt, and they |.n IM 
Him to be a miller. ——This caſe was argued by £earcroft au 
Dayrell in ſupport of the order of ſeſſions; and by Gellcy nm 
 ———Zſhhurſt j. delivered the opinion of the court (after tawing time BY 
| to conſider): The queſtion in this caſe is, whether the pauper pn 
| | 3 ed a ſettlement in the pariſh where he rented a tenement of the Hi 
if *P $185, value of 10 l. or in the pariſh where he reſided, “ occupying at te 
UN. lame time a tenement in another pariſh. And we are all of opinin {M 
100 that he did not gain a ſettlement in Knzghton, becauſe, in order 
gain a ſettlement by renting 101. per annum, there muſt bea rel. MM 
dence either on the premiſes, or at leaſt in the pariſh where ſom 
Part of the premiſes lies. The caſe of K. v. Topcroft is decitive id 
the queſtion; and there are two or three other cafes which confin 
this doctrine, where it has been taken for granted that there mu# he 
es e of ſeſſion quaſhed. Caf. by Duryf. and If, 
In any tenement] Here it occurs to be conſidered, what ſhall be: 
tenement within this act, ſo as to gain a ſettlement. Conceining 
which it hath been adjudged as follows: Lg I | 
5 H. 10 Ann. AUxelin and Retcombe. An onde 
A mill is a le- was drawn up ſpecially to have the opinion of the 
nement. court, Whether renting of 'a watermill of 101.1 
f year, would make a ſettlement? And by the whole F 
court clearly: A mill is a tenement, and the renting thereof muſt gin 
a ſettlement within the ſtatute. 2 Salk. 536. That is, if the pan 
lives therein, or within the pariſh. 1 
Z. 10 G. 2. Butiey and Benhall. The queſtion was, Whether 
"renting a windmill at 14 l. a year, gained a ſettlement? it having 
been determined that a watermill did: It was ſaid, thoſe are alwajs 
_ habitable, but the others often are not. But by the court: It 1s the 
ſame as if he had rented land of that value. 1 S/. C. 320- Bur 
row's Settl. Caſ. 107. Vs | „ 
F. 12 G. 2. Stone and Kniver. Upon a ſpeci 
Renting a coney order of ſeſſions, it was ſtated, that the paupf 
_ warren gain a rented a concy-w¼·õꝰmarren and a cottage upon it at 10l, 
ſettlement. a year, which the juſtices were of opinion did no! 
3 Tl gain him a ſettlement. But by the court: A mil 
Hath been held to be a tenement within the ſtatute, and why not tus | 
It is his ability to pay 101. à year, that is the foundation of the ſci 
tlement; and whether he pays it for a houſe of habitation, or fol! 
warren which brings him in a profit, is not material; the order o 
ſciſions mult be quaſhed. Sr. 678. 2 Se}. C. 109 1 
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\£ CG. z. Old Alresſord and Chilton Candover. x 
4 55 removed Fele Dorey and his wife and Renting a fiſh- 
children from Old Alre ford to Chilton Candover; - ery and ſpear- 
the ſeſſions quaſhed the order and Rated the fol- ſeage, Sc. gains 
lowing caſe: That the pauper and his father 1 ſettlement. 
ſided 10 Cid Alresford under a certificate from Cil- 


andover; that the ſather rented a houſe and piec | 
8 at 31: a year in Old Alre ford, and during two years he 


held, under a parol * agreement, the fiſhery of Alresford pond, with *P 


the grates, &c. containing about 60 acres, and alſo the ſpear-ſedg?, 
flags, and ruſhes growing in and about the ſaid pond, and ze right 
of cutiing the ſedge growing on a piece of rough meadow containing 
ſeven acres, not being pak of the ſaid pond, for which the father 


paid to My. Edwards 10 l. a year, and was to ſupply his houſe with 


£ſh: That during the time the father held the ſaid premiſes of Mr. 
Edwards, he rented under a parol demiſe the fiſhery of Cauſeway ri- 
ver in New Alresford with the grates to a fiſh-houſe there at 31. a year: 
That the ſaid houſe and piece of land firſt mentioned, and the right 
of. cutting ſedge, &c. on the ſaid ſeven acres of rough meadow 


ground, and the ſaid fiſhery, &c. laſt mentioned, were together of 


the annual value of 101. without taking the faid pond, or any thin 
thereto belonging, into the account.- | 
ford offered to prove that Mr. Edwards had no right to demiſe the 
fſhery of the ſaid pond, but the court thought ſuch evidence was 


inadmiſſible, and refuſed to hear the fame.—Lord Mansfield: Upon 


this ſtate of the caſe the court will conſider that the hilhery and the 
ſoil paſſed together; therefore the pauper took a tenement within 
the ſtatute. Afthurſi J. There is no doubt but that a fiſhery is 


a tenement: Tietpaſs will lie for an injury to it; and it may be re- 
covered in ejeciment.——BullerJ. The court go upon this ground, 
that the ſeſſions have no occaſion to go into the title of the leſſor at 


all; the {acl of letting a fiſhery is ſufficient, and we muſt preſume 
that the ſoil paſſed along with it; though Lam by no means ready to 


allow that if it had been any other kind of fiſhery, it would not have 


given a ſettlement: The ſeſſions however ought only to admit evi- 
_Cence to controvert the fact of the pauper's taking the tenement. 


Order of ſeſſions affirmed. Caf. by Durnf. and Kaft. 358. 


But by the 13G. 3. c. 84. A 1 renting Renting tarn- 
turn pie tolls, and reſiding in the toll houſe, ſhall pike tolls gains 


not thereby gain a ſettlement. . 46. no ſettlement. 
E. 3 G. 2. Minchinghampton and Biſley. Or- . 
der ſpecially ſtated: The pauper rented, in the pa- Taking paſſur- 
nth of Bi/ley, lands of the yearly value of $1. from 


his lather, an houſe of the yearly rent of 11. 108. 
from his uncle, and the ſame year took the paſlure 
of a piece of land in the faid 
and paid 128. for the ſame, which piece of land was worth 61. a 
year. It was urged, that this was a good ſettlement, becauſe during 
thoſe three months the man was not removeable. But in this caſe, 
the court held, that taking hopaſlure of a piece of land was not more 
| | 3 than 


10 ſettlement. 


ece of land for ſe- 


The counſel for Old Alres- 


age only, gains 


pariſh from All Saints day to Candlemas, 


516. 


F 


P O O R. (Settlement by 101. a year.) 


Wy *P 517. than taking the herbage, or than taking the“ common, which could 
. not be eſteemed part of a tenement within the meaning of the ſtatute . 
but ſeemed to think, that if the words had been, that he had talen 
a paſiure ground for three months, that would have made a good ſet- 
_ tlement. But the caſe went off upon another point, namely, for 
57 of an adjudication. 2 Se. C. 132. Str. $74. Burroꝛus Settl, 
Caſ. 316. | „„ 2 . 
| HF. 25 G. 2. Lockerley and Sxireffeld Engliſh, 
Renting a dairy John Merſh occupied a meſſuage, fam, and lands 
and the uſe of in Lockerley. He covenants with Edwards a dairy- 
Cows, gains no man, to let him a dairy conſiſting of 16 cows, with 
ſettlement. the dwelling-houſe, and feeding for the ſaid cows 
. on 21 acres of clover ground, and 13 acres of mea- 
dow land, with the after-leaſe of a mead; together with the run of 
the backſfide and the arſhes, for the feeding of pigs; and alfo the run 
of one horſe, with the cows aforeſaid ; from the 2d of February, for 
one year. Merſh was to allow Edwards all the ſherl wheat ariling 
from tne corn growing on the farm; and alſo to provide for the uſe 
of the cattle, when wanted, five tons of hay; and, for the feed of 
the ſame cattle, to cauſe 10 acres of the clover ground and 13 acres 
of the meadow to be laid up at Candlemas-day, and the other 11 
_ acres. of the clover at Lady day; and alſo to put the dwelling-houſe 
and premiſes into repair; and fetch home the goods, neceſſaries, and 
"fuel of Edwards. Merſh was to abate 2 8. a week for every cow not 
delivered of her calf by the firſt of May, until ſhe ſhould be deliver- 
cd; and alſo what may be reaſonable, for every calf wanting to ſuch 
cow. Edwards covenanted to pay Merſh, in conſideration of the 
-£ premiſes, 31. 5s. for every ſuch cow as atoreſaid delivered to his uſe 
and poſſeflion, payable quarterly; except as above-mentioned. The 
queſtion was, Whether this was a tenement within the act, ſo as by 
the renting thereof to gain a ſettlement? And by the court, it was 
not. A tenement muſt lie in tenure, and relate to land. Whereas 
this is a mere perſonal contract, an agreement for the uſe and feed- 
ing of cows. Burrow's Settl. Caf. 315. e . 
8 | H. 26G. 3. K. v. Whixley, Two juſtices re- 
| Renting catile- move Thomas Potter and his wife and four children, 
gates gains a from Whixley to Healough; the ſeſſions diſcharged 
ſettlement. the order, ſubject to the opinion of the court on 
2 the following caſe.—That the pauper ſerved an 
apprenticeſhip to Richard Potter in Whixley, Richard then reſiding 
there under a certificate from Bickerton. That in the two laſt years 
of the pauper's apprenticeſhip, his matter rented a dwelling-houſe, 
garden, &c. of the value of 11. 11s. 6d. a year, and alſo a meadow 
*P 518, of 51. 108. a year, and alſo at the ſame time, namely for the * two 
laſt years of the ſaid apprenticeſhip, occupied two cattle-gates of the 
value of 1 l. 4s. a year in a ftinted paſture, on condition that the ſaid 
. Richard Potter (being a carpenter) ſhould keep in repair three com- 
mon highway gates, which the perſons having a right to the cattle- 


gates were bound to ſuſtain. ——The queſtion for the opinion of the 
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court was, Whether the {aid cattle-gates were a tenement * 
ö 25 atute! 


1 ied theſe cattle- gates on condition of keeping the highway 
” l and that this was only a licence to depaſture his cat» 

. A in conſideration of his keeping the ſaid gates in repair; and it was 
inſiſted that the X. v. Zockerly could not be diſtinguiſhed from the 

releaſe, and cannot be deviſed but according to the ſtatute of frauds. 


Buller J. ſaid, That the caſe of Lockerley was better reported 


contract related to cows. But the beſt reaſon for that deciſion ſeems 
= - cows.—Ordcr of ſcihons affirmed. Caſes by Dur. and Eaſt. V. 1. 
been adjudged as follows: 


bhhouſe is; 
different pariſhes, as if a tenement 


_ 20 that the d 
WM 


| The miſchief recited by the ſtatute, 
| the vagranty of poor perſons, who 


* 
— 


P O O R. (settlement by 10l. a year.) 
nuten ſupport of the order of ſeſſions it was urged; That 
1 _ not like commons: They are conveyed by leaſe 
and releaſe: The owners of them are tenants in common; they have 
a joint poſſeſſion, and ſeveral inheritance, and are as much demiſa- 


ble as any ſcveral tenement whatioever. It was anſwered, That 


ſe, and alſo that the caſe of Lindwood in Bott. 348. was in 
3 N XL Mansfield ſaid, Theſe cattle-gates , paſs by leafe and 


They are therefore to be conſidered as a tenement within the ſtatute. 


by Burrow than by Bott. In the latter the caſe was unintelligible. 
The court in that deciſion ſeems to have gone a great way; for thev 
reject the words © let and demiſe, and “ dairy;” and ſay that the 


to be, that part of it where they held, at it was not a leaſe of land 
or of any thing out of land; for it was only a right to the milk of the 


As to the caſe, Whether it ſhall be one intire tenement ? It hath, 

M. 16. North-Nitley and Wotton under Edge. A perſon te." 
ed an alehouſe at 51. a year, at Zady-aay, for 61. a year; and in 
May tollowing rented a piece of land for 61. a year; held the ſame 

for two months; and ran away. It was held, that it was not neceſ- 
ſary the meſſuage or tenement ſhould be rented of one perſon; 
though it be rented of ſeveral, yet in him it is but one, and the ſta- 
tute is ſatisfied, he being of ability to be truſted with a tenement of 
10 l. a year. Caſes of S. 86. 1 Seſſ. C. 13. Fol. gg. 
Furthermore; It is to be conſidered, How far the ſame tenement, 
but Lying in different pariſhes, ſhall gain a ſettlement: As to which it 
hath been adjudged as follows: | 

T. 3. G. South Sydenham and Lamerton. A perſon rented a 
tenement of 10 l. a Fear, being one intire tenement, but lying in two 
pariſhes. The queſtion was, Whether this gained a ſettlement ? 
By the court: If the tenement be intire, though the lands be in dif- 
ferent pariſhes, it ſcems to be a ſettlement in that pariſh where the 

otherwiſe, where the tenements are diſtin, and lie in 
of 81. Ilie in one pariſh, and a 
tenement of 31. in another. Str. 57. 1 Sefſ. C. 115. Foley. 81. 

But the queſtion in this caſe only was, Whether one and the ſame 
tenement, and not whether two diſtin& tenements, of the yearly va- 
lue of 1ol. but lying in different pariſhes, ſhall gain a ſettlement: 
etermination in this caſe, as to this latter point, was 

And the reaſon given by the court in this caſe doch 
well to different tenements, as to one intire tenement, wiz. 

and intended to be prevented, is 
uſed to come into pariſhes where 
there 


*P 519. 


extrajudicial. 
extend as 
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? 0 O R. (Settlement by 10 l. a year.) 


there was the beſt ſtock; and the ſtatute deſcribes who are intended : 


by thoſe poor, namely, ſuch perſons who are not capable of hirin 


a tenement of 10 l. a year; now the man's ſufficiency is not the le, 
* . * ©. 9 
| becauſe 61. a year, part of the tenement, is in a different Pariſh, 


There are confiderable farmers who do not rent 10 l. a year in any 
one pariſh, and it would be hard to adjudge that therefore they gain 
no ſettlement. Str. 58. Foley. 81. 

M. 3 G. 2. FElfted and Hollibourne. The caſe was this: A per- 


fon rented a tenement, conſiſting of a farm houſe and lands of 121, 


108. a year; which houſe and land laid contiguous, and:had been 


Uſually letten together, and occupied by the ſame perſon, but the 


houſe and ſo mich of the land, as together amounted to 91. a Vear, 


lay in one parith, and 3l. 108. in another parich. By the court, 


*P 520. 


This was held to be a ſettlement, on the authority of South Sydexhain 
and Lamerton. 2 Seil. C. 130. Str. 849. 1 
H. 27 G. 3. Sinionbourn v. Mekridge. The 


Occupying a pauper was permitted by ſeveral perſons, having 
tenement in a right of common, to occupy a tenement of 101, 
conſideration of a year, as a reward for his ſervice as an herd; it 
ſervice. Vas held that that gave him a ſettlement. Caſ. ty 


| | Burnt. and Eaſt. V. I. 598. 
Further yet; It remains to be conſidered, how far #wo di/ inc te- 
nements, one being in one pariſh, and another being in another pariſh, 
{hall be deemed a ſuthcient tenement within the act, whereby to gain 
a ſettlement: For * although in the caſe of South Sydenham and Ja- 
mertot-atoreſaid, the court ſeemed to be of opinion that two ſuch te- 
nements would not gain a ſettlement; yet that (as hath been obſerved) 
was not the point in queſtion. And in the caſe of Sandwich and 
Studland, E. 8 G. 2. it was reſolved as follows: A perſon rented a 
houſe in Studland at 308. a year. After he had lived in it about two 
years, he took lands in Langton of 121. a year, on which there was 
no houſe; and occupied the ſaid lands two years: All which time he 
inhabited in and rented alſo the faid houſe in Studland. By the 
court: It hath been a queſtion, Whether two diſtinct tenements 
taken at different times (where neither of them alone amounted to 


10 l. a year in value) thould make a ſettlement ? But it is now ſet- 


the ability to rent a tenement of ſuch value: which excludes the 


tled that it does. And it is the ſame thing whether the taking was 
diſtinèt or entire, or in one pariſh or two pariſhes. The ſettlement 
is in the pariſh where he lives. The ground of theſe reſolutions 15, 


preſumption of bis being likely to become chargeable to the pariſh 
Burrow's Settl. Caf. 44. „ 333 | 

E. 8 G. 3. St. Laurence and St. Maurice both in Mincheſſer. Rich- 
ard G1 adidve, hutband of the pauper, rented a tenement of one 
Henry Warne in the pariſh of Hu" /ley for a year from Lady-duy at 
31. 108. a ycar, but reſided therein five or ſix weeks only, and then 
quitted it, and tendred the key to the ſaid Henry Warne, which 
Farne leiuſed to accept; whereupon Gradidge leſt it with a neigh⸗ 
dbour, before Aidſammer day then next, tor the faid Marne to take 
it When he thought proper. Om the ſaid Midſummer dey, Grafity 
2 | {UYUN 
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| » O O R. (settlement by 10 l. a year.) 

ar; and on the ſame day entered into poſſeſhon thereof, and re- 
| 2 ed thereon above 40 days, before the key 1 Hurfley Wa cer ben 
de faid Marne, who did not accept it till the 16th of Auguſt 


year in the whole, he ſhall gain a ſettlement in that of the two pa- 
iſhes in which he reſides; yet fill, in order to gain a ſettlement, he 


FM dupht to be the joint occupier of both tenements within the lame pe- 
iod: Whereas here, the firſt contract was diſſolved from Midſum- 


8 er at leaſt, if not ſooner. The landioxd took pack the key on the 
ch of Arg, which relates back to the abandonment fome time 
IY bp det ore Midſummer. | But by the court : Here ISA contract for a year 


ö n Hurſley not diſfolved: nor could it be * diſſolved: The landlord * P 


; bt 4 efuſed to accept the key: And he did not receive it at laſt till the 


de of 4%, which was more than 40 days after. hiring the 


Lc cond tenement. Burrow's Settl. Caf. 588. No PRO 
TRE U:der the yearly value of 101.] It the tenement is under 1ol. a 
ear, the juſtices upon complaint within 40 days have power to re- 


ore the perſon coming there to reſide; if it is not under 10l. a 
ear, they have no power to remove him; and continuing upon the 


1 ſame unremoveable for 40 days, he thereby gains a ſettlement. | 
Vb pon which it is obſervable, that the payment of the rent can be 


o matter of conſideration with regard to the ſettlement; for the ſet- 


Wt ment is obtained before the rent becomes due. For the ſettlement 
i not ſuſpended, as in the caſe of a hired ſervant, until he hath end- 


WE» ithout more; even as a ſervant hired for'a year, became ſettled in 
0 days, before the ſtatute of 8 & g W. and as apprentices are ſtill 
ecettled in 40 days, without any regard to ſerving out their time. 
And it is obſervable, that the ſtatute doth not fay © ñ 
for what time he ſhall rent the tenement, but only Renting à teng- 
ot what value it ſhall be by the year. And in the ment for leſs 
aaſe of Gratwich and Shenſton. E. 32 G. 2. A than a year. 
cron took an houſe of 30 8. a year in the pariſh of 3 
Gratwich; and two acres and an half of land in the pariſh of King's 


ionen, for the growing of potatoes, from Candlemas to Michaelmas, 


being eight months, for 11 I.; and lodged the laſt 40 days before 
 -icholmas in the pariſh of King's Bromley. It appeared. that he 
bol them bon fide, and without any defign of fraudulently obtain» 
nina ſettlement in the pariſh. And it was adjudged, that he gained 
2 1 thereby in the ſaid pariſh of King's Bromley.  Burrow's 
Settl. Caſ. 474. | EE 
„6 G. 3. Staunton under Bardon and Uleſcroft. The pauper 
T7 Harrijon took a tenement from the firſt of Fane till Lady- 
day following for 26 guineas, which he occupicd accordingly, and 


— 


3 tor 40 days unremoveable, he thereby gained a ſettlement? 
Aa by the court clearly, he did. Bur. Settl. Caf. 358. 
A. G. 3. St. Malthgw's Bethnal Green and St. Botolph's Ald- 


WG 81 Tell, the hulband of the pauper, hired a houle for five 


* 


? Y Pok a tenement in the pariſh of St. Maurice, at the rent of 9 l. a 


WJollowing. It was objected, that although it be ſettled, that if a 
AE (on rents a tenement in two different pariſhes, amounting to 101. 


15 ed his year; but ſo ſoon as he hath reſided 40 days, he is ſettled 


paid the rent. The queſtion was, Whether by continuing u this 


K RE months, 


* 


5217 


A *P 322. Teſided with his ſamily there, during * the ſaid five months. 
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months, for which he agreed to pay the ſum of 41. He came and 
the houſe, at the time of hiring and entering upon the ſame, _ 
worth, to be let, 10 l. by the year. It was argued, that this could 
not gain a ſettlement. The criterion, which is, the ability of the 
N to hire a tenement of 10 l. a year value, fails in this cafe, 
For it doth not appear that this man had ſuch a degree of credit a; 
the ſtatute requires. Beſides that the proportion of 41. for five 
months falls ſhort of 10 l. a year by about 8 d. a month. But bylord 
Mansfield and the court: The rent is not material, but the value. 
And we are concluded from treating this tenement as under 101. a 
year, by the finding of the juſtices, who have ſtated it as a fact, that 
at the time when he took it, it was of the value of 10 l. a year to be 
let. And it was adjudged, that hereby he gained a ſettlement, 
Burrow's Settl. Caſ. 574. IF | 5 
Of ten pounds] Upon theſe words, the value of the tenement is 
conſiderable; or what ſhall be deemed a tenement of 101. a year, 
ſufficient to gain a ſettlement. Concerning which it hath been ad- 
JJ eu; „ 
A. 13 G. 2. Southwold and Yokesford, A perſon took an houſe 
at the yearly rent of 101. The landlord agreed to make new build- 
ings; which improvements were never made. The houſe, without 
the improvements, was worth only 6L. 10 8. a year. By the court: 
The ſeſſions, muſt judge upon the facts; they have ſtated that the 
agreement was for 10 l. a year; this is evidence of the value: but the 
juſtices have a right to enquire into the real value; and they have 
expreſsly ſtated as a fact, that this houſe was only of the value of 
61. 108. a year; and the mere covenant to build, which covenant 
was never performed, cannot alter the caſe. Therefore it was ad- 


judged that this was no ſettlement. 2 Seff. C. 198. Str. 57. Bur- 


row's Set. Caſ. 110. = 
5 | T. 3 G. South Sydenham and Læmerton. Order 
fpecially ſtated: A perſon took a leaſe of a tene- 
ment for 99 years, determinable on three lives, and 
paid his fine, and the rent reſerved was but 71. but 
the real value was 131. By the court: The quan- 
tity of the rent is not material, but the mg the 
tenement. If there be a leaſe of lands worth 100. 
a year, and a fine be paid, and 20s. only reſerved, it makes a ſet- 
tlement; fo if no fine be paid, or no rent reſerved, yet if the tene- 
ment is worth 10 l. a year, it makes a ſettlement: for the ſettlement 
depends on the value of the tenement, and not on the rent. 2 Se: 
C. 198. Str. 57. 8 ZN hs 
2 H. 16G. 3. K. and Bilſdale Kirkham in the north riding of the 
5 3. county of York, Thomas Wilſon went from the pariſh of Bilſdake 
Kirkham to Bilſdale Weſt/ide, and there-married Sarah the paupeh 
who then rented a tenement of 41. a year, and he occupied the fa 
tenement with her during his life. He afterwards died, leaving the 
ſaid Sarah the pauper. Evidence was offered to prove this tenement 
at the time the man occupied it with his wife was worth 151: 4 5 


The rent is not 
material, if the 
zenemeut is of 
the value of © 
10 l. a year. 


& ** g 
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BY though let at no more than 41. But the ſeſſions rejected this evi 
ence, and determined on the rent actually reſerved; which being 
onder. 10 l. a year, they adjudged that che pauper was not ſettled in 
dme pariſh of Bilſdale Weſfſide, by renting ſuch tenement. By lord 
* Mansfield: The juſtices have done wrong, in not receiving the evia 
Ldenceè of the value of the tenement beyond the rent paid. Every : 
leaſe from year to year begins afreſh every year, and is in point of 
law anew demiſe. If the tenement was of the value of 101- a year 
any year during the man's occupation of it, he will thereby gain a 
fertlement. The caſe was ſent back to the ſeſſions to receive evi- 
WT (ence of the value. Which being certified as above, the count held 
1 it a good ſettlement. M. 8. hex . LE . f 6M 2 & i 3 5 
1.14815 CG. 2. Weston and Kirion. Caſe ſpecially ſtated: A 
perſon took a farm at Kirton of 101. a year, which had been let at 
dat rent for five or fix years then laſt paſt, but before that time was 
1c: at 71. a year only. When he firſt took and entered thereon, he 
as not of ability to ſtock the ſame. Before his entry, he 
vas told by the former tenant, that his farm was too dear. To 
BS which he anſwered, That he did not regard the dearneſs; for as it 
Vas 10 l. a year it would gain him a ſettlement, and put an end to a 
cdiſpute there was between two towns about his ſettlement ; but de- 
bred the ſaid former tenant to take no notice thereof to any body: 
y the court: We are not to determine the matter upon the evidence 
Niven to the ſeſhons, but upon facts ſtated and adjudications made 
Dy them. Here they bave ſtated circumſtances; but they have not 
explicitly ſtated the real value, nor have they adjudged any fraud. 
he act requires the renting a tenement of the yearly value of 101, 
hey ſtate, that he did take a tenement of 10 l. a year at Kzrton, 
Indeed they add, that it had been let at 71. a year formerly. But it 
night be then worth more, or might have been afterwards improved 
ad it had for five or ſix years laſt been let at 101: a year. And the 
WW uantity or value of his Rock doth not alter the value of the tene- 
nent. They alſo ſtate a converfation between him and the former 


bat he did it to gain a ſettlement. Yet they do not adjudge that 
12 there was any fraud; nor do they ſtate that it was under the value 
f ol. a year, and the evidence rather proves it to be of that value. 
©. hey. muſt expreſsly ſtate that it is fraudulent, or elſe we cannot 
e it to be ſo. And we muſt take the -caſe Rated to be the whole 
ace. Therefore it was adjudged, that hereby he gained a ſettle- 
al Kirton. 2 Sell. C. 141. Su. 1156. Burrows Setil · Caſs 
3 . 26 G. 3. Aſhburton and Woodland. Two ret age 
Pt. removed Thomas Guſwell and his wife and Renting 101. 4 
_ on from Aſnburton to Moodland; the ſeſſions year without +. - 
© firmed the order, and ſtated the fallowing cale: flocking it, | 
_ 2 the pauper was a day-labourer and ſettled in deemed fraudus + 
MF od that he rented a cot houſe at 11. 128. lent. © 
= 441 Aſhiburton where he refided: That while | ; 
© 19 rented it, about October 1782 he took a meadow for one year 
Moodland, at the rent of tex guineas of one Northcote, who rented 
| K k k 2 | | the 


| * ** 3 0 * | 5 ö 
enant, * who told him it was too dear; to which he anſwered, P 524. 
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the ſame, together with other lands of Mrs. Taylor. That the par- 
per did not flock it at all, but at Chriſtmas let the graſs for three gui- 

neas to Ad. Barter (without the privity of the ſaid Northcote ) until 
Tady-day following, who ſtocked it and paid the rent to the pauper, 
That the pauper after that (but not on the ſame day) paid Northeots 
five guineas for halt a year's rent. That there were leveral perſong 
| Who offered to take the graſs of the pauper before he let it to Barter. 
That the pauper let the ſhred or mow to the ſaid Northcote for tive 
guineas, and the after-graſs for two guineas. That at the end, when 
they ſettled accounts, the pauper received two gfiineas, the balance 
between them after allowing five guineas for the half year's rent then 
due. Mortheote did not apply to the pauper to take the ground, but 
the pauper to him, and he readily truſted him, aſſigning as reaſous, 
that he believed him to be an honeſt man, though a day-labourer; 
and that he had heard Juſt before he let him the ground, that the 
pauper had received a legacy equal to the year's rent. That North 
cote frequently made a prattice to take ground and let it out again 
in parcels. That thiwe years previous to the taking the ſaid ground, 
the pauper received relief from Woodland on account of fickneſs; and 
about half a year aſter the expiration of the term for which he took 
this ground, his Wife recei bed relief from Woodland, he being fick in 
_ Exeter hoſpital. That he made a fleſh agreement for taking another 
field of Northcote, of 131. per ann. on the morning of the day he was 


P $2.5. examined before the juſtices touching his ſettlement. * The ſethons 


were unanimouſly of opinion, That the ſaid taking of the ſaid feels 
was fraudulent. Clapp, in bee of the order, ſaid, That fraud 
is a fact, and not an inference of law; and where the ſeſſions haye 
expreſsly found fraud from the evidence, this court will not draw a 
different concluſion, even though the caſe ſtate all the facts particu- 
larly; and cited K. and St. Micholas in Harwich; and he ſaid there 
was a diſtinction between this caſe and K. v. Tedſord, which was 


merely a conſtruction under the g G. 1. whether the purchale was 9 
fraudulently made to defeat the act; that was held not to be a fraud 
"#2 point of law; but here, if the court overrule the deciſion of the 


juſtices, they malt find no fraud in paint of fact. Here the only F 


part of the caſe on which the other fide can rely, is the evidence of Wi 


Mort eee The juſtices could neyer intend to ftate Mort hicotes rea- 
ſons for letting this tenement, as facts; for they could not adjudge Wl 


to be a fraudulent taking, when the reaſons aſligned for ſuch taking Wl 


admitting them to be facts, would negative it. This therefore being 
only evidence muſt be rejected; and on the reſt of the.caſe the coun il 


will ſee no reaſon to overthrow the deciſion of the ſeſſions.— far BY 


aw, contra, contended, that where the ſeflions only find fraud ge 
erally, this conrt is bound by ſuch finding; but whenever the ſei 

ons ſtate facts fully and particularly from whence they infer fraud 

zit is the province of this court to draw their own conclufions tron 
thoſe fats, without having regard to the adjudication of the corny 
below; and cited K. v. Zedford. The only queſtion then is, wle. 
ther all the facts are fully before the court? which mit be taxa 
for granted; and if ſo, whether the court will not Jay, that the con 
cluſion which the ſeſſions have drawn is wrong. Whatever ol I 

| 4 
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have formerly been the cuſtom, it is the practice of the ſeſſions now 


to ſlate evidence as well as facts, and this court will form their judg- 


ment from both. Then taking the whole of this caſe toggther, it is 
impoſſible to ſupport the deciſion of the ſeſſions. It is ſtated that 


this man had credit in the pariſh for ten guineas a year; it was ſo 


notorious that he was the real tenant, that ſeveral perſons applied to 
him to take the winter graſs, and one actually took it of him. The 
evidence does not ftate any conſpiracy; it was a fair under-letting, 
and the mere circumſtance of its being under-let affords no preſump- 


tion of fraud. K. v. Llandvenas —Wlls J. delivered the opinion 


of the court: That they did not think it neceffary in this caſe to give 
an abſolute opinion upon the general queſtion, whether, When the 
ſeſſions have ſtated all the facts * particularly, and drawn a conclu- 
ſion of fraud from thoſe facts, this court have a right to examine 
into the propriety of ſuch concluſion; becauſe they were all of opini- 
on, that the concluition of the juſtices upon the facts ſtated, that it 
was 4 fraudulent taking, was right. Order of ſeſſions affirmed. Caſ. 
by Durnf. and Eaſt. 261. „ | 


*P 526. 


E. 33 G. 2. Kniveton and Tiſfington. The pauper Tſaac Wib- 


berley, being ſettled at Liſſington, took a farm at Kniveton of 81. a 
year; and alſo at the ſame place, jointly with one Zhomas Hill, took 


another farm of 31. 15 8. a year; and at the taking of the ſaid farm 
of 31. 158. it was agreed between the ſaid Iſaac Wibberley and If. 


mas Hill, that Thomas Hill ſhould have and take one half of the corn 


and hay of the ſaid 3l. 158. farm; and that the ſaid Iſaac Mibber- 
ley, after that the ſaid Zhomas Hill had taken and carried away his 


half part of the ſaid corn and hay, ſhould have the whole farm of 


31. 158. till Lady-day following, paying to the ſaid Thomas Hill 4s. 
for the ſaid Hill's ſhare of the ſaid farm. The queſtion was, Whe- 
ther this was a tenement of the yearly value of 10 l.? The counſel 


tor the pariſh of 7i//ington argued, that Wibberly the pauper was li- 


able (as being joint tenant with Hill) to anſwer for and pay the 
whole 31. 158. ; and moreover, that he was ſole tenant of that farm, 
for and during the laſt half year: or, even taking it at the ſtricteſt, 


that be was really and properly. to pay 1ol. 18. 6d. a year; for he 


is to pay 81. and half of 31. 15 8. (which is 11. 17s. 6d.), and 48. 


more for the laſt half year, which is in all 101. 18. 6d. But the 


court unanimouſly held, That this tenement, thus rented in Auive- 
ton, was under the yearly value of 101. The act fixes the value at 
101. And the value muit be eſtimated by the rent, and always is 
taken to be according to the rent. And here the rent is $1. a year, 
and the half of 31. 158.; which two rents taken together do not 
amount to ol. Indeed, he was to pay Hill 4s. for the advantage 


£ 
#1 


he was to have, after the crop was off: But an agreement of this 


ſort, between the two joint tenants, cannot be conlidered as a rent. 
Birrou's g. Calan. IEEE. 
.. 27 G. 3. Bedworth and Fillongley. Two 5 
Juſtices removed Mary Watſon widow, and her Living upon a 
hve children, from Bedworth to Fillongley. The tenement of the 
ſeſſions confirmed the order and flated the following value of 10 l. 4 
Cale: That John Watſon, late huiband of the pau- year, although 
| | 7 | ; Per, 
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a part thereof per, rented a farm of 40 l. a year at Fillongley, and 
is given out of being diftrained on for rent, his brother purchaſed 
charity, gains for him out of the diftreſs two cows and three 
a ſettlement. ſheep, with which he came to Bedworth about 

Lady-day 1783, where he took a houſe and land of 


*P 527.81. a year rent, * and reſided thereon about three years; during 


a year, he cannot be removed, and then he gains a ſettlement by 40 


P28. 


which time the rent was paid thus, (viz.) the firſt half year by him- 
ſelf, the ſecond half year by the pariſh of Fillongley, the third half 
year by himſelf, and the fourth by a diſtreſs: That about the ſaid 
Lady-day 1783, Thomas Watſon in a converſation with his brother 
John Watſon, concerning his family and poverty ſaid, “ I am ſorry 
for your family, and therefore I will give you a cloſe in 4/iley (an ad- 
Joining pariſh) containing about four acres, to enjoy as long as 1 
pleaſe, and to take again when I pleaſe, and you ſhall pay nothing 
for it:“ John enjoyed the ſaid cloſe, which was worth 21. 108. a 
year, for three years, during which time his brother Zhomas paid 
both the land-tax and poor rates for the fame; and all the tillage was 
done by the ſervants and horſes of Thomas, and they alſo got in the 
harveſt: That one year the faid cloſe was ſown with John's wheat 
procured by the gleanings of his family. And in the laſt year the 
lame was ſown with Zhomas's corn, at whoſe expence the crops of 
the ſaid corn were carried to John's houſe: That the cattle of 7ho+ 
mas + re never put into the laid cloſe, except for tilling the land; 
but that the cattle of 7 were upon the ſaid cloſe during the time 
he ſo enjoyed it. Aft hurft J. In all cafes upon ſettlement law it 
is the ſafeſt way to adhere to the words of the act; now tal ing it upon 
the words, nothing can be more clear; they are, that it ſhall and 
may be lawful, upon complaint made by the churchwardens, &c. 
within 40 days after any perſon or perſons coming to ſettle as aforeſaid 
in any tenement under the yearly value of 101. for any two juſtices, 
&c. of the diviſion where any perſon or perfons that are likely to be 
chargeable to the parith ſhall come to inhabit, by warrant to remove, 
&c.” The act does not fay any thing about ability: That is not the 
criterion. And if the party comes to reſide upon a tenement of fol. 


days refidence. But if ability, or rather confidence, were to be taken 
into conlideration, according to the cafe reported in Strange; yet if 
a man has ſufficient credit and confidence repoſed in him by another, 
as to be truſted with a tenement of 101. a year value, even out of 
charity, it is ſufficient to anſwer the intent of the ſtatute, becauſe 
ſuch an one is not likely to become chargeable. Therefore neither 
upon the words, nor the meaaing of the act, was this man removea- 
ble, and ſo he gained a ſettlement. Buller J. It is admitted that 
this is the firſt caſe which has come directly before the court for a 
conſtruction on this part of the ſtatute. Now the words of * the 
act cannot admit of a doubt. They only ſpeak of perſons coming ts 

>ttle in a tenement of 101. a year, who cannot be removed. As to 


the queſtion of fraud, I foel no force in that, becauſe that queſtion 


is open to the feſſions in every caſe as it ariſes; Beſides, it is the pe- 
culiar juriſdietion of the juſtices, and not of this court, to ſay, whe- 


ther the particular caſe be fraudulent or not; if they do not adjudge 
e | it 
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it to be fraudulent, it is not competent for this court to ſay that it is, 
j doubt whether in this caſe the order of ſeſſions might not be found- 
ed on the idea that it was fraudulent. If they had ſaid ſo, we ſhould 
not have differed from them, . but they have rot found it fo. Next, 
as to the queſtion of ability: It feems to me that this idea is founded 
chiefly on the words of South Sydenham and Lamerion ; but the 
words, if attentively conſidered, will not warrant the conſtruction 
ut upon them ; for the credit which he has is only for the rent he 
as to pay, but that is only as between him and the landlord; the 
credit is given by the landlord. L. Ch. F. Parker firſt ſays, If a 
man hires a houſe at a ſmall rent, and pays a fine, yet if the houſe is 
W worth 101: per ann. it makes a ſettlement, for the ſettlement depends 
on the value of the tenement, not on the rent.“ Then indeed he 
uſes theſe words, * the reaſon of this ſtatute is this; that. the man 
W who is intruſted with a tenement worth 101. a year, is of ſuch cre- 
dit, and muſt have ſuch a ſtock, as makes him not likely to become 
chargeable to the pariſh.” ——Zyre J. took it to be within the letter 
and intent of the law, that a man who is capable of renting a tene- 
ment of 10 l. a year ſhould be ſettled in that pariſh.” It is clear that 
they x 3.009 this reaſoning to the perſons mentioned in the former 
part of the act, to ſnew that that caſe did not come within the deſ- T 
Wcription: And this is put out of doubt by what Pratt J. ſays; © The 
Wmiſchief recited by the flatute, and intended to be prevented, is va- : 
W-rancy of poor perſons who uſed to come into pariſhes where there 
Vas the beſt ſtock; and the ſtatute deſcribes who are intended by 
thoſe poor, (iz) ſuch perſons as are not capable of hiring a tenement 
of 101. a year.” Now it is material to conlider, what was the caſe 
Won which the court were then ſpeaking ; they were ſpeaking of a caſe 
here the taking was of more than 10l. per ann. therefore theſe ex- 
reſſions only relate to cafes of above 101. per ann. and are to be ap- 
lied to the caſe then before them, and are not applicable to any caſe 
bere the renting is not more than 10 l. per ann. This is more deci- 
se on account of what is ſaid in the concluſion of the caſe: Where 
= deſcribing the poor perſons whom the act intended to exclude from & p 529: 
2g ſettlements, Wa J. fays, © ſuch perſons as are not capable 
f tiring a tenement of 10 l. a year.” There are no ſuch words in > 
_ act; but if we have recourſe to the preamble, it ſpeaks of rogues 
d vagrants, and perſons who are burthenſome to the pariſh : Theſe 
erefore are the perſons of whom the ſtatute ſpeaks as likely to be- 
ne ere and therefore the expreſſions in that caſe are only 
de conſidered as particular inſlances of perſons who from their ſitu- 
on in life were not likely to fall within the deſcription of perſons in 
e preamble of the att. But one who is ſettled on a tenement of 
dl. a year is not within the act. It has been contended that the 
uper never had the tenement; but it is impoſſible for us to ſay fo, 
ter the juſtices have ſtated that he had it under an agreement, 
ich made him tenant at will: for what is to become of the eſtate 
er he had fown it with corn? its being gained by gleaning is not 
terial; for ſuppoſing he had ſtolen it, it would have been juſt the 
ae, he would have been entitled to the growing crop: He was 
n in poſſeſſion of a tenement of 101. a year, and could not have 
been 


* * P g 30. A certificate man took a farm of 1xol. a year, * part of which was in 
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been turned out by his brother, therefore this is a ſufficient taking of 
a tenement within the ſtatute.- Order of ſeſſions quaſhed. Caf, 
by Durnf. and Eaſe. 458. + my 
_ Unleſs he (the certificate perſon) /hall really and bona fide tate g 
| leaſe 5 9 G. K. and Little Dean. | It Was itated, that a man took 
2 leaſe for ſeven years, and objected that it might be only by parol, 
and that it is void for the whole, and there can be no ſettlement, 
But by the court: Then it ſhould have been ſtated to be by parol; 
we muſt take it to be by deed, otherwiſe it is no leaſe at all. And 
the order was confirmed. Sr. 555. 
H. 8 G. Cranley and St. Mary Guildford. Upon a ſpecial order 
of ſeſſions it was ſtated, that a certificate man agreed with the leſſte IM 
of a mill, that he ſhould occupy the mill, and pay 12 l. a year; that Ml 
there was no under-leaſe or affignment, but in purſuance of that 
agreement the certificate man occupied the mill two years, and paid 
the rent. The ſeſſions adjudged it no ſettlement. But by the court: 
The order mutt be quathed: for if this be not an abſolute leaſe for a 
year (as Eyre J. ſaid it was, the rent being reſerved as rent for a | 
year), yet it is undoubtedly a leaſe at will, which is ſufficient to gain | 
4 ſettlement. "B77 8 ð ͤ 8 . 1 
A leaſe of a tenement]_ M. 9. G. St. John's Hertford and Amwell, 


St. Johns, and part in Amwell; but the greateſt part, together with 
the houſe, being ſtated to lie in the pariſh that received his cetti- 
Hate, the court held ita ſettlement there. Str. 529. Caf. &. 
148. „ Tears Db OE 
HF. 8 G. 2. St. Mary Calendre and St. Thomas. It vas faid, that 
theſe acis have been liverally expounded, and that renting 101.4 
year in different pariſhes will avoid a certificate. 1 Sefſ; C. 315: 

H. 4 G. 2. Cale of Slapleford in Leiceſterſhire. A perſon took Wi 
31. a year in the place he was certificated to, and 401. a year in the 
next pariſh, but lived where the 3l. was; and it was held a ſettle- 
ment there. Str. 849- g Eo 1 
E. 15 G. 2. Bowling and Bradford. A certificate perſon rented 
and relided upon a tenement of gl. a year in Bow!ling, and at the 
lame time rented lands of 11. 158. a year in another pariſh. It was 
objected, that in order to avoid a certificate, it is neceſſary to ren 
10l. a year in the pariſh where the certificate perſon inhabits; toi 
the act ſays, that no perſon coming into any pariſh by certificate, -Þ 
hall gain a ſettlement in ſuch pariſh, unleſs he ſhall take a leaſe ol 
a tenement of 101. a year, or execute an annual office in ſuch par 
By the court: Renting 101. a year is only required in general, and 3M 
not confined to the particular pariſh: The words in fuck pari/h 10 
late only to executing an annual office. And it is within the fam 
reaſon (namely, the ſubſtance and credit of the man) whether i 
rents that value in one pariſh, or in different pariſhes. Burcu 
, EST 1 = 
Upoa the whole, notwithſtanding what hath been ſo often ment" 
oned above, as to the ſuppoſed ſi e iency of the tenant to ſtock t 
tenement upon which he comes to lꝗeſide, yet the ſtatute a 
| | ES 15 nmotich 
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notice of that; and therefore, although it may be a good general rea- 
ſon to ſuppole that a perſon of ſuch ability is not likely to become 
chargeable, yet ſuch ability doth not ſeem to enter as any necellary 
ingredient into the ſettlement; and if the landlord will truſt the te- 
W naut, it ſeemeth that the pariſh hath no remedy, unleſs the juſtices 
= ſhall adjudge it a fraud. And in the caſe of giving ſecurity for the 
rent, it hath been determined as follows EE 
| J. 10 G. 2. Bulley and Benhall. A perſon rented a windmill at 
W 141. a year; but gave ſecurity for the rent: It was objected, that this 
= was no ſettlement, for that the foundation thereof is the credit of 
W the party, which fails in this caſe. But by the court: Giving ſecu- 
WT tity for the rent doth not alter the caſe; for he that has credit to give 
= * {ccurity, has credit to pay rent. 1 &,. C. 320. Andr. 3. Bur. *P 531, 
Sci. Caſ. 107. Gs . „„ 9 
And it may be obſerved upon this caſe, that it requires no great 
en M. one ne 
E. 28 G. 3. K. v. Stoke. The pauper rented a houſe and land 
of the yearly value of 81. 128. 6 d. in the pariſh of Barlaſion, where 
he chen reſided; and for ten months of the ſame time, he took the 
= hay-graſs and after-math of a meadow in the ſame pariſh, for 21. 
58. 6d. He paid no taxes, but he fenced the meadow, aud ſpread 
W the hillocks himſelf. He was removed from Stoke to Barlaſlon, 
which was quaſhed on appeal, and a rule having been obtained to 
& ſhew cauſe why the order of ſeſſions ſhould not be quaſhed, LZeyceſter 
ES ſhewed cauſe, inſiſting, that the agreement for the hay-graſs and af- 
| ter-math did not convey to the pauper any intereſt in the foil, and 
that that intereſt which did paſs was not a tenement within the ſta- 
tute ſo as to give the pauper a ſettlement. Swinnerton, contra, was 
ſtopped by the court. Aſhliurſt, J. It is clear from the ſtating of 
the caſe, that the land was intended to paſs; it ftates, that for ten 
* months the pauper took the. hay-graſs and after-math of the mea- 
| © dows.” Now, why ſhould he $4 taken it for ten months if the 
ſoil was not intended to be conveyed? There could be no other 
profits of this ground but the hay-graſs and after-math; and if a 
man grant all the profits of the ground, he grants the land itſelf.— 
Buller, J. This is like the caſe put in Co. Lit. where paſlutes car- 
ties the land itſelf. The pauper was to have the hay and aſter- 
| math, which was all the produce of the ſoil. This is not like tak- 
ing hay-graſs aſter ſeyerance, for that is only a chattel : but here the # 
contract was, that the pauper ſhould take all the graſs which ſhould 
grow; he was to cut it and make it into hay himſelf; and after that, 
$4 he was to have every thing which grew on the land for ten months. 
=_ —-, J. of the ſame opinion.—Rule abſolute. Caſ. by Darnf. 
and £Z aft. vol. 2. 451. | 3 a 


vii. Of ſettlement by a perſon's 0W32 eftate. 


By the 13 3 14 C. 2. Co 12. On complai ut wilhin 40 days aſter 
any perſon ſhall come to ſcttle iu any tenement under 10 I. a year, tus 
Jujities may remove him. | * 


VoI. II. I | And 


0 
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And by theg & 10 W. c. 11. No certificate perſon ſhall gain g 3 
ſeltlement, but by renting 10 l. a year, or executing an annual office, Wl 

Upon which two ſtatutes the following caſes are conſiderable: 


Pros 2 . How far a perſon, having an eflate of hts own, 
; though under 101. a year, ſhall gain a ſettlement 
by his own thereby, within the ſaid ſtatute of the 13 and 


E. 11 An. Harrow and Edgeware. A perſon ſettled at Harroy, 
went into the pariſh of Edgeware, and purchaſed a copyhold cſtate 
for lite, and lived therein four or five years, and died. And as this 
was a tenement under 101. a year, the queſtion was, upon the 123 & ail 
14 C.2. Whether this gained him a ſettlement at Edeewaree? It was 
argued, that the ſtatute hath been always held to mean an eſtate MY 
which a man takes to farm, and not an eſtate of his own; for if a 
perſon has a freehold, he cannot be removed from it, though not Þ 
worth 10 l. a year. And by Parker Ch. J. and the court: Where a 
perſon has an eſtate for life, or an eſtate of inheritance of his own, 
that gains him a ſettlement, though leſs than 10 l. a year; for he 
cannot be removed, and if he cannot be removed, he certainly gains 

a ſettlement. Foley. 287. es Eg: | 
E. 13 G. 2. Hasfidld and Tirley. On a ſpecial order of ſeſſions, 
relating to the ſettlement of a boy of eight years and a girl of fix, it 
was itated, that the mother of theſe children had an eſtate of 41. a 
year in 77rley, where ſhe and her huſband lived and had theſe chil- 
dren: That ſhe dying, the huſband became tenant by the curteſy; 
and whilft ſuch, he took 3ol. a year at Hasfeld, and lived one year 
there with his two children, and then died: That the children being 
found with their grandmother at Tirley, were both removed to Has- 
field: which order the ſeſſions confirmed. And now the court, upon 
| argument, confirmed the orders as to the girl, but quaſhed them as 
| to the boy. For as to the boy, he was tenant in fee of the 41. a 
P 532, year. And though it was not ſtated, that he was actually * upon 
that ſpot, yet it was enough, that he had ſuch an eſtate in the pa- 
riſh, for which he could not be removed. But as to the daughter, 
it is otherwiſe ; the could demand no maintenance out of her bro- 
ther's eſtate; and it was never yet determined, that children ſhould 
go tou grandmother for nurture. She may indeed be charged to 
contribute to their relief in the pariſh where they are ſettled. Str. 

1131. Burrow's Setil. Caſ. 147. 8 85 | ” 
7. G. 2. Sundriſh aud Hever. Thomas Perch, by indenture, 
demiſed to Thomas Gates the father a cottage at 5s. a year, Which 
was the full value, for 99 years. The leſſee held it till his deaih, Bl 
and deviſed it to Zhomas Gates his ſon. And the queſtion was, 
Whether the ſon, as executor, . being intitled to the term, ſhall gain 
a ſettlement by inhabiting in ſuch cottage? By the court: Where a 
man lives upon his own, is a cale of a very tender. nature, and the 
law will not unſettle him: Perſons to be removed under the ſtatute 
of C. 2. are thoſe that wander from place to place, and not thoſe 
who live upon their own eftate: And adjudged, that he gained a ſet- 
tlement. 1 Se. C. 200. Str. 983. Burrow's Setil. Caf. 15 6 
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E. 38. South Sydenham and Lamerton. A perſon poſſeſſed of a 
leaſe for years dies inteſtate; if the next of kin ſhall be ſaid in law 
to be ſettled there, was the queſtion: It was held not; he has only 
a right, which he muſt 0 by taking out letters of adminiſtra- 
tion, and no right is veſted in him till that is done. Caf. of S. 


103. | gr ae 
7 10 G. 2. Farringdon and Widworthy. The pauper being ſettled, 
at Tarringdon removed to Widworthy, and lived there with his father 
in a cottage houſe of 3os. a year, working as a day labourer. The 
father died inteſtate, poſſeſſed of the ſaid cottage for the reſidue of a 
term, determinable on lives, leaving the pauper and another ſon. 
Tue pauper's brother took his diſtributive ſhare of his father's eſtate 
in goods, and the pauper himſelf, after the father's death, conti- 
nued in the cottage for five or ſix years, until the leaſe was deter- 
W mined: After which, and ſince the making out the order for his re- 
8 moval, he took out adminiſtration to his father. And the ſeſſions 
Ws quaſhed the ſaid order, adjudging him to be ſettled at Widworthy. 
But by the court: At the time of making the firſt order, he had 
gained no ſettlement at F/idworthy; becauſe nothing veſted in him 
before adminiſtration was granted to him. If ſo, then that order for 
removing him was a good order when made. And the ſeſſions ought 
not to have quaſhed it; though adminiftration had been afterwards 
taken out. For they could not quaſh a- good order, upon a matter 
* which happened ex poſt facto. If this adminiftration really gained * 
him a ſettlement, there ought to have been a new order of two juſ- 
tices to remove him again to Widworthy. But taking out adminiſ- 
tration after the term was expired, could never give him an intereſt 
in the expired term. And whilſt the term ſubſifted, not having taken 
out. adminiſtration, he was in poſſeſſion merely as a tenant at will. 
He was removeable by the pariſh ; and his right would have been 
a without foundation if adminiſtration had been granted to any one 
= clic. Andr. 4. Burrow's Settl. Caf. 109. „ 5 
3 M. 22 G. 3. North Curry and Ruiſhton. Betty Winter, widow, 
and her four children, were removed from North Curry to Ruiſhton ; 
the ſeſſions quaſhed the order, and ſtated ſpecially; That Fohn 
Winter, late huſband of the pauper, was before marriage ſettled at 
Ruiſhton ; that ſoon after their marriage he purchaſed a cottage and 
garden in North Curry, of the yearly value of 20s. tor 14 guineas, 
ich was demiſed to him, his executors, adminiſtrators, and aſ- 
N ſigns, for 99 years, or three lives, at the yearly rent of 2s. That 
he and his wife reſided in the ſaid cottage for ſeveral years until his 
(death; Betty his widow, and their ſaid children, ſoon after became 
Wy <argeable to North Curry, but were refuſed relief unleſs they 
= id go into the workhouſe, which they did, and quitted poſſeſ- 
bon of the ſaid cottage and garden, where they were relieved until 
4 they were removed to Rui ſſiton in February 1781. Ruiſhton ap- 
pealed at the Faſter ſeſſions 24th April 1781, which ſeſſions was ad- 
bourned, and the ſaid Betiy ſoon after returned to the ſaid cottage 
and reſided there till 28th April 178 1, when ſhe ſold the ſaid cottage 
and garden for fix guineas for the reſidue of the term, and by inden- 
ture dated 28th April 1781 aſſigned the ſaid term. That on 11th 
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1 Iy 1181 being the day after the iſt day of the preſent ſeſſions, the Ml 


Jaid Betty ſued out letters of adminiſtration of her late huſband's ef. 
fects. Gould, in ſupport of the order of ſeſſions, ſtated the queſ- 
tion to be, whether a perſon, having a ſole right to adminiſtration, 


could by a reſidence of 40 days acquire a ſettlement before adminif. 


tration actually taken out, and argued that they might: But bein 
called upon by Buller J. to diſtinguiſh this caſe from the caſe of the 
K. v. Vidworthy; he endeavoured to ſhew, that there was a differ. 


ence between a ſole next of kin, and where ſeveral perſons in 


equal degree have an equal rzzht; here, the widow having before ad- 


miniſtration a ſpecific right in the thing, could not be removeable; 


that there was only a ceremony neceſſary to make the aſſignment by {9 


4. her indefealible; that in the caſe of Widworthy the pauper * vas 
not ſolely entitled to adminiſtration, but jointly with his brother 
Lord Mansfield ſaid, that this caſe did not materially differ from the 


caſe of Wiaworthy; as the children were entitled to two thirds of tue 
effects, the widow is not properly, and in the ſenſe of the caſes, the 
ſole next of kin. Order of ſeſſions quaſhed. Cal. Caf. 137. 

M. 4 G. Murfley and Grandborough. Sir ohm Forteſcue de- 


miſed a cottage of 208. a year to one, Edenefor 99 years, reſerving 


12 d. rent: Eden aſſigns the term to one Gadden in truſt for his wit: Wi 


for lite, and then in truſt for his ſon, during the remainder of the 


term: The wife dies. Afterwards the ſon dies, leaving a wife, who 


as adminiſtratrix to her huſband, became entitled to this term, and 


ſhe grants this cottage for 24 years, excepting two rooms, in which 
two rooms ſhe lives, and marries one 7h Cha ppel. The queſtion 
was, Whether Chappel, as huſband of an adminiſtratrix, who was 


entitled to the truſt of a term only, and being entitled to a chattle in 
another's right only, was removeable by the 13 & 14 C. 2 ? And 


by the court, he is not; this is not a taking of a tenement under 
10 J. for the 12 d. is not reſerved as a rent, but only an acknowledg- 
ment uſually paid on Jong leaſes. The caſe of a copyhold is ſtronger 


than this, for that is but an eſtate at will. To ſtrip the man of bis 


own, is the way to make him chargeable, for he may not be able 3 


let it. Therefore the orders which adjudged this to be no ſettle Wi 


ment were quaſhed. Str.g7. 1 Seff. C. 1222. 1 
M. 116. Aſnbriitle and Myley. A poor man built a cottage, 


upon the waſte belonging to my lord Pembroke, without his licence, 'Y 
Who never offered to diſturb the man in his poſſeſſion, and he lived ll 


in this cottage for 30 years, and by his will let 


t three guineas in the ll 


hands of his executors to purchaſe this cottage of my lord Pembrote. Wi 


Upon his death, Eliæabeth his only child, and heir at law, entied 4 


into the cottage, and after married one Barrow, and lived in the 
_ Cottage, and they were in quiet poſſeſſion for three quarters of 3 


year, and then fold it. The 1 was, Whether the daughter, 
and her huſband Barrow, had gained a ſettlement by virtue of this 


inhabitancy, in the pariſh of Y/yley, in which their cottage was! 
Mr. Reeve argued, that this inhabitancy gained no ſettlement: Tie 
cottager was a diſſeiſor, and had no right to build upon the waſte, 
and was at any time removeable by the lord of the waſte, and if nt 

h : | mig 0 


2 0 O R. (Settlement by eſtate.) 


by 


8 l o&- s 3 1 * 
8 © till it be "8 


ices had no 


ng the ſame under a 
or the ſum of 151.:*P 526, 


0 


„ (Settlement by eſtate.) 


_ cottage ps not ſtated. If he had purchaſed it, for a conſideration 
under 30 l. it would not have given him a ſettlement after he ceaſed 


do inhabit it. But here he has only ſtolen it: And ſurely he ought 


not to be in a better condition as a thief, than he would have been 
as a purchaſer. If it were admitted, that 20 years poſſeſſion would 
make a title, yet no poſſeſſion is here ſtated. And the court cannot 


preſume it. The poſſeſſion expreſsly here ſtated falls ſhort of 20 


years: It is only nineteen and a half.— But the court were all of opi- 
nion, that it appeared to be a poſſeſſion of more than 20 years. He 
was himſelf in poſſeſſion nineteen years and an half: And the mort- 
gagee's poſſeſſion muſt be alſo conſidered as his poſſeſſion. And it 
was adjudged a good ſettlement. Burrow's Seitl. Caf. 631. 
H. 14 G. 3. Stockley Pomroy and Cheriton Fitzpayne. The 
grandmother of Fohn Yhitten the pauper, being poſſeſſed of an eſtate 
in the pariſh of Cheriton Fitapayne for a term of years determinable on 
the death of Sarah Yhitten mother of the ſaid pauper, deviſed to 


him 10 l. a year out of her eftate during his ſaid mother's life. The 


teſtatrix died, leaving at her deceaſe the ſaid leaſehold eſtate, and 


effects to the amount of about 321. The pauper, being conſiderably 


in debt, in order to avoid his creditors, went to reſide in the ſaid pa- 


Tiſh of Cheriton Fiizpayne, and there reſided with his mother on the 


ſaid leaſehold eftate, and carried on the buſineſs of a jobber of cat- 


tle, during the continuance of the annuity, and while the ſame was 
due and payable, for the ſpace of 40 days and upwards. It was ar- 


gued, that hereby the pauper gained a ſettlement: That it was a 
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rent charge upon this leaſehold eſtate; a ſpecific charge, and gave a 
ſufficient property to gain a Tettlement : He had a right to come upon 
it to diſtrain, and the removal of him from it would amount to a diſ- 
ſeiſin; and was in a much better condition than a perſon who has 
only credit enough to rent 101. a year. But by lord Mansfield: 
There is no colour for adjudging the pauper to have gained a ſettle- 
ment in Cherzton Fitæ payne. He did not * go thither to reſide upon 
his own: He abſconded there to avoid his creditors: This was no 
ſpecihc legacy, it is payable out of the whole perſonal eſtate. But 
if it were a ſpecific legacy, a ſpecific legatee has no right to go and 
live upon the eſtate. If it had been a rent charge out of a freehold, 
it would not give a right to live upon ſuch freehold. But this man 
had only a pecuniary demand: There was no colour for his going to 
live upon this leaſehold eſtate as his own. Bur. Settl. Caf. 162. 
E. 14 G. 3. South Stoke and Puinſwick. The widow of a man 
who died ſeiſed of a houſe and orchard in South Stoke, entred and 
reſided therein for ſeven years, without any alignment of dower; 


and then married a ſecond huſband, who reſided in this houſe with 


her about two vears, and then died. It was argued, that ſhe gained 
no ſettlement hereby, and conſequently communicated none to her 
ſecond hutband. It is like the caſe of a next of kin, who cannot ac- 
quire a ſettlement before adminiſtration granted. A right of dower 18 
no eſtate at all; nor is it Iike to an equitable eſtate ; it is like a title 


to an action. By lord Mansfield and the court: "The mere right of 


dower gained a ſettlement to herſelf, ſhe having by Magna Charta a 


0 right 
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right to remain forty days in the houſe: and being irremoveable for 
forty days, ſhe thereby gained a ſettlement. But ſhe could not com- 
municate it to her ſecond huſband: as a tenant in dower has ng 
right to enter till dower is aligned. Bur. Set. Caf. 783. 
T. 14 G. 3- Natland and Stainton. Two juſtices remove Tho- 
mas Gibſon and Hannah his wife from Natland to Stainton in the 
cyunty of Weſtmorland. The ſeſſions upon appeal quaſhed the or- 
der, but directed the caſe to be drawn up for the opinion of the judge 
of aſhze, and agreed to be determined by his opinion. The caſe 
Vas, Alan Court by his will deviſed his eftate at Natland to his wiſe 
= during her widowhood; and after the determination thereof, to truſ- 
tees to fell and divide the money equally among his children, of. 
whom the ſaid, Hannah wife of the pauper was one. The teſtator 
died. The widow entred; and let part of the eftate to farm, reſerv- 
ing to herſelf a dwelling-houſe, which was worth about 20s. a year. 
The pauper Gibſon, being reduced in his circumſtances, came with 
his wife to live with her mother the widow in part of the faid dwel- 
ling-houſe. The widow died in June 1769, the ſaid pauper and 
his wife continuing in poſſeſſion of that part of the dwelling-houſe 
aforeſaid. In about a month after the death of the widow, the truſ- 
tees con: racted for the ſale of the eſtate, and in February following a 
W conveyance was * executed, the children of the ſaid deviſor being no * P 538. 
parties thereto. The pauper paid no rent to the widow, but from 
her death he paid rent to the 3538 until May-daꝝ following, 

when he quitted the premiſes. Upon this it was inſiſted, that as the 
pauper and his wife inhabited in Natlaud in part of the houſe deviſed 
as aforeſaid, from her mother's death in June till the ſame was con- 
veyed in February following, and ſhe being entitled to a diſtributive 
ſuare of the money to be raiſed by ſale of the ſaid deviſed premiſes, 
the pauper was not removeable during that time, and conſequently 
gained a ſettlement in Natland. The opinion of the judge was given 
in writing in theſe words: *I have heard counſel on both ſides, and 
am of opinion the ſettlement is in Natland. H. Gould.” After- 

= wards, a rule was obtained in the court of king's bench, to ſhew . 
cauſe, why the order of ſeſſions aforeſaid ſhould not be quaſhed. 
But the counſel, inſtead of ſhewing cauſe, objected againſt the court's 
entring at all into the matter; for the judge having heard counſel, 
and given his opinion in writing, this ought to be final: otherwiſe no 
Judge of aſſize will ever hereafter accept a reference of this kind. 
The court ſaw it in the ſame light. And lord Mansfield obſerved, 
that here was a manifeſt conſent of the parties to this reference to 
dhe judge, and therefore it was like all other references by conſents 
He ſintimated that, as at preſent adviſed, he was of opinion with the 
Judge. However, after this conſent, he thought it very improper _. 
to take the matter up again. Bur. Sett]. Caf. 793. | - 
I. 21 G. 3. Walcott and St. Michael's Bath. The pauper be- 
ing legally ſettled in St. Michael's, and reſiding there, c->veyed two 
oules, whereof he was ſeiſed in fee at Walcott, to truſtees; in truſt 
to ſell and pay mortgages and other debts, and to pay the ſurplus 
money, if any, to the pauper. Some ſhort, time after, one of theſe 
houſes becoming void, the truſtees, having -poſleſhon . ; 

ploye 


» © wo 
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ployed a woman to clean and air the houſe, and delivered to her the 
key for that purpole; which having done, the placed the key among 
Tome things of her own, intending a{terwards to re-deliver it to the 
truſtees. But the pauper's wite took it from thence, and took pos- 
leſſion of the vacant houſe, and ſhe and her huſband went and lived! 
there about a year and three quarters. One of the truſtees, ſceing i 
her conveying her goods thither, gave her notice that ſhe was doing 
wrong, not having the conſent of either the truſtees or creditors | 
But the {aid houſe ſtill remained unſold, and it was ſtated that the 
value of the premiſes was 6501. and the debts 8801. It was argy- 
ed, that the beneticial intereſt in * the eſtate remained in the pauper 
till fold; and for this was cited the caſe of Natland: And reſiding 
upon it as his own, he was not removeable from it, and conſequently 
gained a ſettlement. And it was likened to the caſe of a mortgage. Wil 
By lord Mansfield (unto which the reſt of the court aſſented): H 
the eſtate on which a pauper reſides is ſubſtantially his property, this 
is ſuſſicicut, whatever form oi conveyance there may be; and there- i 
fore a mortgagor in poſſeſſion gains a ſettlement, becauſe the mo- 
gagee, notwithſtanding the form, has but a chattle, and the mor- 
gage is only a ſecurity. It is an affront to common ſenſe to fav the 
mortgagor is not the real owner. But here, What intereſt had the 
pauper in this eſtate? He made an immediate conveyance to trul- 
tees, not a mortgage, to ſell and pay off two mortgages and other 
debts; and when this conveyance was made, it was ſo doubtful whe 
ther there would be any ſurplus, that the deed ſays, he ſhall have 
the ſurplus, / an He had only a chance of a reſidue, and had 
not a right to continue a moment in poſſeſſion. A mortgagor has 1 
right to the poſſeſſion, till the mortgagee brings an ejetment. After 
the mortgagee has got into poſſeſſion, he (the mortgagee) might pain 

a ſettlement. There is ſtill another, and a ſtronger ground, in this 
caſe; for the poſtellion was gained by fiaud. Nai 608. Cal. 
Caſ. 110. „%% IG 


4 2 0 1 
e 1 1 
7 2 e N ts 


E on, AP . .a- , FA 7 or : 
be n oe Ur - 2 he - - Fs 25 
1 8 757 72 "EP 47 Ll _ N 3 1 © bac . TI'S Boat, 
by * 8 . 8 7 «ch 8 ONE, is TY OA ft 2 95, 9 | Þ, 4 


Purchaſe under 2. That a purchaſer under the value of 30 J. ſhall 
ä not gain a ſettlement. OY 


By the 9 C. c. 7. After March 25, 1723, No perſon ſhall k: 
deemed io acquire any ſettlement in any pariſh or place, hy virtue d 
any purchaſe of any eſtate or intereſi in ſuch pariſh on place, whered 
the confideration for ſuch purchaſe doth not amount to the fum of 3ol - 
bona fide pid, for any longer or further time, ihim ſuch perſon ſhall 
3:1habit in ſuch eſtate, and ſhall then be liable 10 be removed 40 ſuck pa-. 
7% or glace, wiere he was luſt legally ſettled before the ſaid pure ht 
ad intabitancy therein. | | . 3 ! 

No perſon} And as this ſhall not ſettle the perſon purchaling lot 
Jorger tine than hie continues in the purchaſes eſtate, fo it ſhall not 
tettle any of his children, by any derivative ſettlement from him. 
As in the cafe of Sa ford and Over-Norton, H. 4 G. 3. Peter Whit 
the younger and Mary his wife were removed, by order of two Jul 
tices, from Saiford to Over-Norton, as likely to become chargeabe 

to Sulford, and as being laſt legally ſetiled in Over-20;tozi, On ap 
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Peter White the pauper's father, being * ſettled in Over-1Yorton, in 
the year 1726, for the conſideration of 291. purchaſed a tenement in 
the pariſh of Salford, His ſon the pauper was born there in the 
year 1730, and lived with his father therein till about 1754, when 
he married and left his father's. family, and lived in a ſeparate tene- 
ment at Salford, without having gained any ſettlement, but what he 


peal, the ſeſſions diſcharge this order, and ſtate 8 That 


*P 54. 


4 derived from his father. On ſhewing cauſe, it was urged in ſu pport 
of the order of ſeſſions, that here was a derivative ſettlement of the 
ſon at Salford, and he mult be ſent to that place which was the place 


= of his father's ſettlement at the time of the ſon's removal. Before 


this ſtatute, any purchaſe would have made a ſettlement; and this is 
a ſectlement to the father, whilſt he inhabits on the eftate; and the 


ſon's derivative ſettlement mult be the ſame place, as his father was 
irremoveable from it, at the time when the fon was born. The fa- 
ther's ſettlement at Over-Norton may indeed potlibly- revive, if he 


Wat once; nor can he be removed from his own againſt his will. And 


b was argued, that the father's ſettlement is at Over-Norton; and is 
Wonly ſuſpended during his inhabitancy upon the purchaſe at Salford: 
And if the ſon leaves the father, and gains no ſettlement for himſelf, 
ee muſt be ſent to the place which was the father's ſettlemeift at the 
nc when the ſon left him. The ſon is become emancipated from 
he father; and the father himſelf is liable to be removed, as ſoon as 
ee leaves the very ſpot which he purchaſed. Lord Mangſield deli- 
eered the reſolution of the court: The queſtion is, Whether the 
auper ought to have remained in the pariſh of Salfor#, or have been 
emoved from thence to the hamlet of Over- Norton as his laſt legal 


as gained in Salford by the purchaſe, but only during the time of 
inhabiting in the purchaſed premiſes. And this would have 
een <qually the caſe, if the act had never been made: For he could 
ot have been removed from his own eflate, though he had no ſet- 


. : : 
| Y tit may be ſo called) in Salford was only temporary, and did not 

_ gut his ſettlement at Over-Norton. And the only ſettlement 
lich the ſon could derive from his father was at. Over-Norton,; for 
cre could be no derivative ſettlement from the father at, Salford, 
e tather himſelf having no ſettlement there, * but being only irre- 
ov cable from his own eſtate. And this may be illuſtrated by a ſup- 
lition, that the ſon had not reſided in Salford, but had gone to 


ve in a third pariſh, and had there been likely to become chargea- 


o 
. 
1 


een removed to Salford, becauſe ſuch removal would have been con- 


onſequently, he muſt have been removed to Over- Norton. Which 


For. Il. Mm m 


* 


ettlement? And we are of opinion, that no ſettlement of the father 


ement in the pariſh where it lay. So that the father's ſettlement 


e; and the queſtion had ariſen, Whether he bught to be removed 
d Salford or Over-Norton ? He could not poſſibly in ſuch caſe have 


ultve upon Salford, and he would remain ſettled there for ever: 


Wquits his eſtate at Salford: But it doth not appear that he ever will 
quit it, and Sal ord is his preſent ſettlement. He cannot have two 


e {on could have no ſettlement at Over-Norton; for the father ne- 
eer had any there ſince the ſon was born. On the other hand, it 
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Iews, that he can have acquired no ſertlement in Salford,” by * 
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| of his father's purchaſe, even during the time of his father's reſidences 
| upon it. Burrow's Settl. Ca}. 516. Black. Rep. 433. 

By virtue of any purchaſe] J. 30 & 31 C. 2. Ufſculme and &. 
Sideoell's. John Hine, the pauper, purctiaſed a tenement in S.. 
Sidꝛoell's, for 121. He lived there with his family; and was rated 
to the land tax and to the poor rate, thus, * Occupier, late widow 
Hooper s, now John Hines tenement.” He paid the rates. Af. 
terwards, he ſold the ſaid tenement, and went, with his family, t9 
the pariſh of Ufculme; from whence they were removed to the pa- 

riſh of St. Szdwwell. The ſeſſions, being of opinion that the ſaid Fohn 
Hine did not gain a ſettlement in St. Szdwell's by being rated and 
paying as aforelaid, the conſideration of the ſaid purchaſe being un- 
der 3ol. did therefore vacate the {aid order. It was moved to quath 
the order of ſeſſions. Lord Mansfield Ch. J. delivered the refolu- 
tion of the court: It will firſt be neceſſary to conſider, how the law IM 
. Rood before the making of the ſtatute of the g G. Now before tha: 
act, no man was removeable from his own; be the value of the pu- 
chaſe of it never fo ſmall and inconſiderable. And there were then 
other ways alſo of gaining ſettlements, as by ſerving a public annual i 
office, and being charged with and paying a ſhare towards the public 
taxes or levies and burdens of the pariſh. But this act was leveiled 
only againſt fraudulent purchaſes of ſmall value, made in order to 
gain ſettlements. And it declares, that purchaſes of leſs than 3ol. 
value, bona fide paid, ſhall not gain a ſettlement for any longer time Wl 
than the inhabitancy thereupon ſhall continue. After which, tie 
purchaſer ſhall be liable to be removed to his former legal ſettlement, 
Prior to ſuch purchaſe and inhabitancy upon it. And the eſtabliſhed 
conſtruction of this act hath been, purſuant to the intention of the 
legiſlature, to prevent fraudulent purchaſes. And therefore it hatl 
*P £42. been conſidered not to extend to what are called * purchaſes in lau, 
as deviſes or other ſuch methods of coming to eftates ; becauſe they 
are not fraudulent. Whereas the preſent ſettlement is claimed, by 
| being rated and having paid towards the public taxes of the pariſh: 
Which is quite a different method of gaining a ſettlement. The 
man himſelf is here perſonally rated. The tax is laid upon a tene- 
ment, © late Hooper's, now John Hines.“ But if he had been on 
1ated as occupier, without adding his name, yet ſurely that would 
imply notice of the man's being an inhabitant. And we are all cla, 
that this act only means to put a negative upon a perſon's gaining 
a ſettlement by making a ſmall purchaſe, with a fraudulent inter 
tion to gain a ſettlement thereby, in the pariſh where ſuch purchat 
is made; and that it doth not affect any other method of gaining 
ſettlement. And indeed it is but reaſonable, that perſons who hay 
been rated and have paid towards the public taxes and levies of 
parith ſhould receive affiftance from that pariſh, when they become 
neceſſitous themfelves. Burrow's Seti l. Caf. 430. | 

Purchaſe) H. 3 G. 2. Sabridgeworth and Aldbury. Edwarl| 
Shepherd, the pauper, was born at Sabridgervorth. And his fathe 
being Teiſed in fee of a copyiold cottage in Aldbury, which uſed! 
be let at 258. a vear, did, about a year and a half before the reme 

| | | - Val 
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val, ſurrender the ſaid copyhold cottage to his ſaid ſon Edward 


Shepherd and his heirs, who were thereupon admitted, and lived 
upon the ſame about a year and a half, and then fold the fame for 
141. 28. 6d. being the full value thereof. The two juſtices, and 
= alſo the ſeſſions, were of opinion, that this gained no ſettlement, be- 
= ing not ſuch a purchaſe as the act intended for 30 I. bona fide paid. 
It was moved to quaſh the orders of the juſtices; for that this eſtate 
in Aldbury was the pauper's own by a ſurrender from his father, and 
there was no difference between a ſurrender from a father and a de- 
ſcent. But the court denied the motion, without ſo much as mak- 
ing a rule to ſhew cauſe. For they not only thought that the ſur- 


render looked fraudulent, but they ſaid that the intent of the ſtatute 
was, to prevent perſons gaining ſettlements who were any Ways 


likely to be chargeable, and therefore provided that they ſhould be 


able to lay out 3ol. in a purchaſe. And both the orders were 


= CGz/- 56. . r 


But in the caſe of Marwood and Kentiſtury, H. 29 G. 2. On a 
motion to quaſh an order of two juſtices, and an order of ſeſſions 
= confirming the ſame, for the removal of IàAmas Conibear and Mary 
his wife from Kentiſbury to * Marwood : The caſe was; The ſaid * 


Mary had conveyed to her by her father, in conſideration of natural 
love and affection, a cottage, garden, and plat of ground at Kenttſ- 
W 477, for the reſidue of a term of 99 years then determinable on the 
death of one Joan Slocombe, the conſideration of which purchaſe 
originally in the year 1689, amounted only to 20 ſhillings. Mary 
and her huſband entered upon the premiſes, and continued thereon 
tor ſeveral years, until the leaſe determined by the death of the ſaid 
Joan. Upon which, they were removed from Kenti/bury to Mar- 


d. It was urged, that the original conſideration money not be- 


ing 30 J. nor any conſideration paid on the ſubſequent conveyance to 
the daughter, it was ſuch a purchaſe as the ſtatute intended ſhould 
not gain a ſettlement. Unto which it was anſwered, chat the inten- 
tion of the legiſlature was not to extend the law to every kind of 
purchaſe, according to the extenſive legal ſenſe of the word pur- 
chafe; for the very words import, that it is to be a pecuniary pur- 
| Cale, or where an equivalent is paid for an eſtate, and not where 

4 man comes to an eſtate by will, donation, ſettlement on marriage, 


Ir the like. But if the word purchaſe were to be taken in that ex- 


tenſive legal ſenſe, yet there is a difference in the preſent caſe; and 
the true queſtion will be, what eſtate the huſoeand had: For if the 
hutband did not take by purchaſe, it will be of no conſequence how 
tue wie took; becauſe he will gain a ſettlement by the inhabitancy, 


and the cannot be ſeparated from him. He is in by act of law, in the | 


ht of his wife; and not by any ad, conſent, or traffick of his own. 
By K yder Ch. J. If Thad any doubt, 1 would not give an opinion 
now. This is not a purchaſe within the meaning of the act. The 
Word purchaſe is not to be taken in the largeſt extent of it, but is 


ne to caſes where @ pecuniary conſideration is paid. Other- 
wiſe, 


let tlement, unleſs there were a pecuniary conſideration paid. The 


M m m 2 intention 


— 


no deviſe, or gift, or ſettlement on marriage, would gain a 
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intention of the act was, to prevent ſettlements by purchaſes for ſmall 
money conſiderations. In the preſent caſe, the huſband is not to be 
conſidered as a purchaſer, and therefore he acquired a ſettlement in 
Kent;/oury. And by the court unanimouſly, the orders of the juſtices 
were quaſhed. Burrow's Settl. Caf. 386. | Ls 
And in the caſe of Iugleton and, Aftwick, E. 6 G. 3. Richard 
Speddy and Roſe his wife, reſiding under a certificate at Aſtwick, the 
father of the ſaid Roſe conveyed to her, in conſideration of natural 
«Pp - love and affection, a cuſtomary cottage at Aftwick, to the uſe of her- 
F 544. ſelf for life, and after * her deceaſe to the uſe of Jane her daughter 
and her heirs. The ſaid Richard and Roſe his wife entered upon and 
continued in poſſeſſion of the cottage for 16 years, and then pur- 
chaſed of their daughter Jane her remainder in fee of the premilcs 
for 51. and afterwards ſold the whole for 20 guineas. Afterwards, 
the ſaid Richard Speddy and Rofe his wife becoming actually charge- 
able, were removed by order of two juſtices to Ingleton which gave 
the certificate. And the ſeſſions being of opinion that the ſaid Rick- 
ard and his wife gained no ſettlement in Aſuich, confirmed that or- 
der. It was moved to quaſh theſe orders. And on {hewing cauſe, 
they were given up by the counſel as indefenſible, on the authority 
of the caſe of Marwood; this being a voluntary ſettlement, and not 
a purchaſe within the intent of the ſtatute. Burrow's Settl. Caſ. 
660. 8 . 
b So in the caſe of Timington and Mickletor, T. 6 G. 3. Elizabeth 
Stanley purchaſed a leaſehold tenement in the pariſh of Mickleton, 
for the ſum of 61. for the remainder of a term of 1000 years. She 
_ reſided upon the ſame about ꝙ years, and then was married to Theo- 
| philus Evans, who reſided with her upon the ſaid tenement about 
16 years; then he died; and after his deceaſe, ſhe continued upon 
the premiſes for {everal years, and at laſt ſold the ſame for the ſum 
of 61.; and after ſuch ſale, was removed by order of two juſtices to 
Imington, the place of her huſband's ſettlement before their inter- 
mafriage. And the ſeſſions, upon appeal, confirmed that order. It 
was moved to qua thefe orders. On ſhewing cauſe, it was urged 
in ſupport of the orders, that this was a purchaſe by the wife, clearly 
within the words of the ſtatute, under the value of 30 l. and the huſ- 
band had no claim to it, but by virtue of that purchaſe. The term 
ſurvived to the wife, on her huſband's death. And if he had ſur- 
vived her, he could not have had it without taking out adminiſtra- 
tion to his wife. On the contrary, it was anſwered, that this, 
though a new caſe, yet was within the reaſon of the former caſes. 
In cafes of deſcent, a ſettlement is gained, though the original pur- 
chaſe be under 30 l. value: And there is as much reaſon why a ſet- 
tlement ould be gained in the preſent caſe. This woman had an 
eſtate veſted in her, when Evans married her; which, upon the 
marriage, veſted in him. The huſband gained a ſettlement in Miet- 
_ felon, by 40 days reſidence upon his own eſtate; and his ſettlement 
communicated itſelf to the wife. And of this opinion was the court. 
And both the orders were quaſhed. Burrow's Settl. Caf. 566. 
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* F. 26 G. 3. Havant and Marblingion. „ | 
juſtices removed John Bridger and his wife and fix A grant of waſle 


confirmed the order, and ſtated the following caſe. a manor under 
That William Bridger, father of the pauper, came 30 J. value will. 
to Havant with a certificate from Warblington: not gain a ſet- 
That ohn Moody, Eſa; lord of the manor of Ha- tlement. 


vant, by copy of comt-roll, granted to the ſaid — 


William and his heirs, one parcel of waſte ground called the Gravel 
Pit; and which did not appear ever to have been granted before; 
illiam built a houſe thereon, and lived therein for ſeveral years as 
W owner thereof; he afterwards borrowed 1001. of Mary Roper, and 
ſurrendered the premiſes for ſecuring the fame; and on the money 
not being paid the was admitted. She afterwards fold her intereſt to 


John Hammond, who was thereupon admitted. After the death of 
William Bridger, his heir at law ſold his equity of redemption to 


A ſaid Hammond for 201. 178. and ſurrendered the ſame accordingly. 
W 1: appeared by the court books that William Bridger was admitted, 
on the lord's grant, to one parcel of land called the Gravel-land, and 
in the copy of his admiſſion were theſe words“ fine one. /ulling, 


W proved that he was uſed to grant ſmall parcels of the waſtes of the 
W {2id manor for ſmall pecuniary conſiderations, but he never knew 
him make ſuch grants without. That the value of the ſaid parcel of 
land at the time of the ſaid grant did not exceed 30 8. or 408. and 
William Bridger was at that time a very poor man. It did not a 


rant, or it was voluntary and without any conſideration. 
court ſeemed to reſerve their opinion, whether ſuppoſing this to have 

been a voluntary grant, it would have diſcharged the certificate, ſo 
as that the pauper would have gained a ſettlement; But they were 
of opinion, that it was incumbent on the appellants to have fatisfied 


upon the face of it to be wrong, the court muſt take it for granted 


dat it is right. And they were of opinion, that there appeared ſuf- 


_ cnt in this caſe to ſhew that this was a purchaſe. Both orders af- 
med. Caf. by Durnf. and Zaſft. 241. 

7e ſum of 301. bona fide paid] E. 13 G. St. Paul's Walden 
1 and Kenipflon. There was a {pecial order ſtated at ſeſſions. A per- 


15 ſon purchaſed a copyhold tenement in St.“ Paul's Walden, which, * 


= it! the fine and fees paid to the court, amounted to 30 J.; and it 
= card by the ſame order, that the officers of the pariſh of Kemp- 
—_ had given him 40s. towards paying his fine and fees. Therefore 
was inſiſted, that this was fraudulent, and not a good purchaſe 
vithin the ſtatute, ſufficient to gain a ſettlement. But by the whole 


= 


Y Juitices had adjudged it ſo. And the order was confirmed. Foley. 
7 73 8. | : | ' | | 4 1 8 : 
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heriot one ſhilling, quit-rent one ſhilling.” That Moody's ſteward 


the ſeſſions; that this was.a voluntary grant; and they, not having 
done ſo, cannot now impeach the order; for as it does not appear 


[Lord Mansfield was 


ourt: We cannot take notice of its being fraudulent, unleſs the 


*P 545. 


children from Havant to Warblington; the ſeſhons land by a lord of 


BY pcar whether any pecuniary conſideration. was given for the ſaid - . 
The 


3 
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of it and ſet it right. — On the other ſide it was argued, whethe 2 


*P 547 fraud, it poiſons the whole. The juſtices are * the proper judgs 
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T. 8 9G. 2. Tedford and Waddingham. Two juſtices u. 
move Francis Gil from Yaddingham to Tedford. Upon appeal, th, 
ſeſhons ſtated ſpeciaily a caſe to be laid before the judge of aflize. i 
wiz. That Francis Gill being ſettled at Tedford, contracted win 
Fohn Atkinſon for a houſe and curtilage in Waddingham for 391, 
which was conveyed to G and his heirs accordingly. Gil paid :3 
91. and 1/eac Briſlol paid the remaining 3ol. to Atkinſon by Gill: 
order. About a month after the execution of the conveyance, 6 
mortgaged the premiſes to the ſaid Tfaac Briſtol. Gill continued n WY 
poſſeition, about four years after the mortgage. Then Briſlol enter. Wl 
ed, by virtue of the ſaid mortgage and releaſe of the equity of re. 
demption. Then the inhabitants of Waddingham procured Gill, b. 
ing out of poſteſſion, to be removed to Tedford. The order of ſeſſ. 
ons recites, that whereas the Judges of aſſize had not time to hea Mil 
and determine it, and whereas the parties agreed this to be the tru | 
| Kate of the cale; therefore, upon hearing counſel and further e. 
depce on both ſides, this court - doth declare and adjudge, that tie 
purchaſe made by Gz was fraudulent, and that the ſettlement o 
Francis Gill is at Tedford; but that the pariſhioners of Zedford ar Wil 
no ways concerned in the ſaid fraud. It was moved to qual ''P 
theſe orders; and urged, that the juſtices in their adjudication depan|iſ 
from their premiſes. For the act doth not extend to any cal 
where the conſideration exceeds 30 l. But here the conſideration zi 
above 301. And it appears to have been bona fide paid by Gill; pat 
by himſelf, and part by his order (though by the hands of Bri/ol.) Wi 
It doth not even appear that Biol had lent it to him; theretore 1 Wi 
hall be taken that it was G/'s own money. And no circumſtanca il 
of fraud are ſtated: And therefore if this concluſion of the juſtices ai 
ſeſſions be drawn from the premiſes ſtated, it is a concluſion contra 
both to the law and to the fact; and the court will themſelves judz: Wl 


the ſum paid as conſideration money was greater or leſs ; if there be 


of fraud; and they have adjudged that it was a fraudulent purchale Wl 
And it appears upon the face of the caſe, as tated for the judge Mi 
aiſize, that it was ſo. But that is not all: They are not confined vil 
this ſtate of the facts. For they heard further evidence on bot 
ſides, before they adjudged the purchaſe to be fraudulent. —b/Ml 
lord Hardwicke Ch. J. It mult be farther evidence of the ſame tac: 
For the ſtate of the caſe made for the judge of aſſiae was before agree 
between the parties to be the true ſtate of it. This caſe doth nag; 
appear to be within the act; for the act is confined to purchaſes un 
der 30 l. Now in the preſent caſe, the conſideration was 30 J. an 
was bona fide paid to the vendor. And it would be pretty hard 
| fay, that the juſtices had a power upon this act to enquire, whe 
or no the purchaſer borrowed the money. It is a common cale, || 
borrow money to make up the price. And as to the fraud, it is trus 
that the juſtices are the proper judges of fraud. But fraud is a fan 
which muſt be found. It muſt be ſo by a jury upon a ſpecial verdi 
The juſtices are judges of the fact; and they may judge of the 112 
ariſing ixom the fact. If they had generally found the fraud, F 


ht 


might 
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might have been bound by ſuch general finding: But when they flate 
the facts particularly, the matter is as much open for our determi- 
nation upon it, as it was for theirs. And the whole court was of 
opinion, that from the facts ſtated, here is no ſufficlent evidence 
of fraud. And both the orders were quaſhed. Burrow's Setil. 
Caf. 57. | - 


H. 15 G. 2. Cotleigh and Stockland. John Spiller, the pauper, 


Vas a mortgagee of a term for 15 J.; and 308. were due to him for 
intereſt, and 18 J. 108. more on bond and ſimple contract. The 
mortgagor died. Spiller took out adminiftration, as principal cre- 


purchaſer for a conſideration of more than 30 l. bona fide paid. Str. 
1162. Burroz's Set. _ 169. 5 
E. 14 G. 3. Everſholi and Woburn. The paupers (two ſiſters) 


led to a long term of years in a cottage in Everſholt, after having 
—_ deviſed it to Andrew Powell, fon of their father Milliam Powell; 
adds, that it is alſo my will and pleaſure, that the ſaid William 
& Powell (their father) and his wife and children ſhall have free li- 


© accordingly, William Powell and his wife, and their ſaid ſon Andrew, 
and the two daughters (the paupers) reſided in it till William Powell's 
death. By the court clearly: * The ſettlement of the daughters 
(che two paupers) is in Everſholt. Bur. Set. Caf. 851. | 
Hi. 6 G. 3. Dunchurch and South Kilworth. Edward Tanſur, a 
certificate man from Dunchurch, together with his wife Elizabeth, 
were joint purchaſers of a houſe, yard, and garden at South Kil- 
worth, and paid for the purchaſe thereof 191. and upwards. He 


the premiſes; and was taxed after the rate of a tenement of 30 l. va- 
lue, and reſided in the ſame till his death. After his death, his-wi- 
dow the pauper #[;zabeth continued in poſſeſſion for io months and 
_ nor; afterwards ſold part of the premiſes for upwards of 30 l. and 
reſerved part to herſelf; but removing out of the ſame into another 


tikcate, and the ſeſſions confirmed that order. It was moved to 
qualh theſe orders; for that the pauper on this ſtate of the caſe had 


queſtion is, Whether this woman was a bona fide purchaſer of an eſ- 
tate of 3ol. value? She cannot be preſumed to have come to it by. 
eſcent, or executorſhip, or any ſuch like act of law, becauſe the 
tary appears. She and her huſband were joint purchaſers- 
hey took jointly and by entierty; and not by moieties. If ſo, ſhe 
can only ſtand in the ſame ſituatien as her huſband did; which is that 
of a purchaſer. And as to thetvalue, the act takes it according to 
the purchaſe money actually paid; and no money afterwards laid 
Dut, can make the prior purchaſe of a greater value than it really was 
at the time of making it. Therefore ſhe gained no ſettlement by 


this 


reſided at Everſholt under a certificate from Woburn. A perſon inti- 


ec berty and power during their natural life to dwell in it.” And 


aid out about 151. more in repairs, and built a newſhop on part of 


houſe in the ſame pariſh, and becoming actually chargeable, the was 
removed by order of two juſtices to Dunchurch which gave the cer- 


ditor; entered and was poſiefled; and fo continued, till removed by þ 
W the original order. By the court: Spiller gained a ſettlement, as a 


*P 548. 


gained a ſettlement at South Kilworth.. By the court: The whole 


e 
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this purchaſe. And the orders were confirmed. Burrow's Seit 
Caſ. 553. Black. Rep. 596. 8 Bu 9 
1. 27 E. 3. Matlingley and Heckfield. W. Wheatley, and hi; 
wife and ſon, were removed form Matiingley to Heckfield. Thy 
{| | ſeſſions quathed the order, ſubject to the opinion of the court on the 
mM following cale. On 18th June 1769, the pauper came to Ma- 
. Ii igley with a certificate of that date from Heckfield. and continued to 

live at Mattingley until the time of the removal: Whilſt the pauper 
continued to to reſide, and previous to the 3d of Auguſt 1780, he 
cContraëted with Fohn Iron monger for the purchaſe of a copyhold te- 
nement at Mattingley, which had been, previous to ſuch contrad, 
mortgaged to one J. Bailey for 321. which money was unpaid at the 

time of making the contract; which contract was, that the pauper 

Thould pay 391. 178. 6d. for the ſaid tenement, which ſum was inclu- 

* P £49. five of the 321. due on the laid mortgage, and the pauper “ paid to 
Iron monger 71. 178. 6d. which, with 321. to be paid to Bail), 
made the aforeſaid ſum of 3gl. 178. 6d. On the 3d Avuguft 1780, 
the pauper was admitted to the ſaid premiſes on the ſurrender of 
Ironmonger, {ub;ject to a mortgage ſurrender for the 321. to Bailey, 
and the pauper afterwards entered into poffeſſion of the premiſez, 
and continued poſſeſſed thereof for four years, during which he paid 
to the ſaid Bailey two years intereſt, which was all the intereſt Bailey 
received after the purchaſe. He never paid off the ſaid mortgage 
money; and in the year 1784 he delivered up the poſſeſſion of the 
ſaid premiſes to the ſaid Bailey. Milles argued, that the value of 
the cſtate purchaſed by the 3 was more than ſufficient to facht 
the words of the ſtatute 9 G. I. c. 7. for it is ſtated, that the pauper 
contracted for the purchaſe of the eſtate for 391. The value then 
being ſufficient, and the money bona fide paid to the vendor, it is ſuſ- 
ficient if he be ſatisfied, whether by payment at the time by a debt 
liquidated, or by any other mode; the manner in which the money 
is paid, is perfectly immaterial. And he cited the X. v. Stockland, 
TK. v. Teafora, and the K. v. Dunchurch.—Burrough contra was 
ſtopped by the court, who ſaid the only queſtion was, Whether the 
purchaſe made by the pauper was in fact of the value of 3ol. bona 
de paid. It is not even pretended that the ſum of 3ol. has been 
paid at all, but on the contrary no more than 71. 178. 6d. for the 
pauper only purchaſed the intereſt of the mortgagor ſubject to the 
mortgage. Now the eſtate was mortgaged for 32 1. therefore the 
mortgagor's intereſt ſubject to that was only 71. 178. 6d. which was 
the whole of the pauper's purchaſe. The eſtate having, been mort- 
gaged for 32 J. the inſtant the mortgagee got into poſſeſſion, he might 
have gained a ſettlement upon it; if ſo, the mortgagee was a pur— 
chaſer for 32 l. and the pauper only purchaſed ſubject to that charge; 
had the purchaſe money been bona fide: paid, the court would not 
have enquired how the purchaſer came by the money, nor whether 
0 he mortgaped the eſtate for the payment of it; that might be a quet- 
Wi” tion of fraud for the conſideration of the ſeſſions; but in order to con- 
i flitute a purchaſe within 9 G. 1. the ſum of 3ol. muſt not only be 
paid in point of fact, but muſt be alſo bond fide paid. Order of 
leſſions quathed. Caſes by Durnf. and Eaſt. V. 2. 12. 21 
| | 3. 4 


0 
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Perſon not re- 

moveable from 

a | his own. 
M. 30 G. 2. Aythorp Rooding and White Rooding. William 

Gates, huſband of the pauper Suſunnah Gates, being ſettled at White 
Rooding, went away and left his wife and * children. Whereupon *P 530. 
ſhe and her children went and lived for the ſpace of 40 days, with- EY 
out her huſband, in a copyhold tenement of her huſband's at Aythrop 
KRooding. Two juſtices remove her to White Rooding, as the 
place of her huſband's ſettlement. The ſeſſions, upon appeal, 
quaſh that order. It was moved to quaſh the order of ſeſſions; 
and argued that though this was the huſband's own eftate, yet his 
wife and children might be removed from it; that he himſelf 
could not have gained a ſettlement upon the ſaid eſtate without 
reſidence upon It, for otherwiſe a man who had property in di- 
vers pariſhes might have different ſettlements at the ſame time. On 
the other hand, it was admitted, that neither the wife and children, 
nor even the huſband himſelf, could have been removed to this 
place, where the huſband had never reſided; but it was inſiſted, 
that they were irremoveable from it, as they were inhabiting upon 
their own eſtate. For they did not come to inhabit there as in-. 
WT traders or vagrants, but to reſide upon their own; and no perſons 
can be removed from their own, be the value ever fo ſmall, or let 
tem come to it in what manner ſoever. By the court: There doth 
no: appear any difſent of her huſband from her going there, and 
therefore it is rather to be preſumed that ſhe went with his capſent. 
The huſband's ſettlement remains as it was, but nevertheleſs the wife 
Vas not removeable from his eſtate. It is one thing to ſay, that a 
verſon may not be removed; and another, that ſuch perſon doth not 
ain e ſettlement. The huſband himſelf would not have been re- 
noveable from his own, if he had gone thither. A man's right to 

eeſide upon his own eſtate is founded on Magna Charta, which ſays, 
that a man ſhall not be diſſeiſed of his freehold. A wife hath a na- 
oral right to go and reſide upon her huſband's eftate. If ſhe had 
one againſt her huſband's confent, it would have made an altera- 

on. And the court were unanimous, that the juſtices could not re- 
nove her from her huſband's property. Bur. Settl. Caf. 412. e 

E. 4 G. 3. Leeds and Blachfordby. Joſepli Howe, huſband of 
Haute Howe the pauper, took a tenement of 10 l. a year at Blachford- 
, and relided there above 40 days. Afterwards he took a tene- 
ant at Leeds of above lol. a year, and went and reſided there for 
oc 40 days, leaving his wile at Blackfordby. Then he returned to 
7, and ſtayed with his wife there 27 days. And on his 
caving lier, and going away to Leeds, two juſtices remove her from 

acrtordby to Leeds, as to her place of ſettlement. It was agreed, 
hat her tettlement muſt * follow that of her huſband: But the court & P 5512 
'ere of opinion, that the juſtices had no power to remove her from 

ö 4H rdby. whilſt ker hutband's intereſt there ſubſiſted. The huſ- 
band himfelf could not have been removed from his own tenement 
It Blachfordby, the leaſe whereof was unexpired. And if they could 
not have removed the man himſelf from his own, it follows that 

F Nun WT they 


3. That a perſon may not be removed from has 
ozwn, although not ſettled thereby. 


7 


that are there mentioned; and the parliament never intended to pu 
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they could not remove his wife ſo long as it remained his. 5 
row's Seitl. Caſ. 524. Black. Rep. 466. 2 
Whether a 


cntifete er = 4. How far 6 conifee poſon Pall pin 
ett Ft * tlement by an eftate of his own, notwithſlandins th 4 
N15 above-ſaid ſlatute of the ꝙ & 10 W. 
iding on his 
own eflate. | 3 5 3 
E. 5 GC. Burclear and Faſiwoodhay. Abraham Hacket conf 
with a certificate into the pariſh of Zaſtwoodhay, and afterwards ma 
ries one Sarah Smith. Her father ſurrenders to her a copyhold «if 
of 208. a year, and ſo the huſband had it in her right. By the con 
The man has gained a ſettlement in Eaſuoodhiay; for & man can 
be turned out of his own, be it never ſo ſmall. And by Forteſcus 43 
The party here could not be removed: And not removeable, 1 1 
gaining a ſettlement, are the ſame thing. Then it was ob jede 
that the perſon being a certificate perſon, he gains no ſettlement, [2 ; 
leſs he rents a tenement of 10 l. a year, or exerciſeth an annual oi 
fice; and that ſtatute being an explanatory act, is not it{clf to be oi 
plained, and conſequently cannot be taken farther than the wo 
But by the court: This is not an explanatory act, but a new lil 
and muſt therefore receive a liberal conſtruction. The exceptions il 
the ſtatute prove this caſe, being a caſe more reaſonable than eh 


ny 
8 
2 
= 
x 
— 


certificate man in a worſe condition than another perſon. (C, 3 
S. 121. Str. 163. Burrows Settl. Caf. 221. 3 
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4 tenement and land, and Daniel Harriſon and Mary his wife have 
sed in and occupied the ſame ever ſince, till the removal by the or- 
er now appealed againſt. But no adminiſtration of the goods or 


ecerconal effects of William Fido was ever granted to the ſaid Daniel 
rriſon and Many his wife, or either of them, or to any other per- 
on. William Harriſon lived with his parents Daniel and Mary 


irriſon m the ſaid tenement till about 1748, when he married the 
pauper Mary (by whom he had the four children removed); and 
cr his marriage, he and his wife Mary lived in the pariſh of Cold 
Aſhton ſeparate and apart from the ſaid Daniel Harriſon, until the 
time of thedeath of the ſaid William, which was in the year 1755. 
i the widow of William Harriſon, and her four children, hav- 
ing after the death of the ſaid William become actually chargeable 
= to che pariſh of Cold Aſhton, were removed by order of two juſtices 
to /oodcheſter which had granted the certificate. Upon appeal, the 

= {ciions quaſhed the order, and ſtated the above caſe; which being 
removed by certiorari, it was moved that the order of ſeſſions might 
be quaſhed. There were two queſtions; 1. Whether Daniel Harri- 
-N ſon the father acquired any ſettlement different from that to which he 
vas intitled by the certificate? 2. Whether if ſo, the ſon gained a 


derivative one? Lord Mansfield Ch. J. As to the firſt queſtion, 
be caſe of a certificate man's gaining a ſettlement by reſiding on his 
oon eſtate, is preciſely the ſame as that of a common perſon not un- 


* 


der a certificate, and ariſes by conſtruction ; for it is not * within the * P 55 % 


words of the 8 & g W. which ſpeaks only of ſerving an annual of- 
fice, and renting 101. a year. But reſiding on a man's own eſtate 
was conſidered as a ſtronger caſe than the caſual property acquired 
by renting, becauſe he has a ſettlement on the ſtatute of the 13 & 14 
C. 2. not by the words, but on the principle that he cannot be re- 
moved. This conſtruction being made upon the reaſon, gives a 
greater latitude to the principle on which the conſtruction is found- 
| ed; and therefore a man who reſides on his own eſtate, though of 

ever ſo ſmall a value, is irremoveable: And this holds equally in the 
caſe of a certificate perſon, who gains a ſettlement if after he comes 
in by certificate he is under ſuch circumſtances as by his property he 

cannot be removed. Whether in this caſe Daniel Harriſon had ſuch. 
a property in this leaſehold eſtate when he firſt entered upon it, is a 
queſtion that need not now be determined. What I ground my opi- 

nion upon is, that he has acquired by the length of poſſeſſion ſuch a 
Tight as he was not removeable from. For the ſtatute of limitations 


doch not operate by way of barring the remedy] only, but it gives a 


Tight. He may bring an ejectment after 20 years poſſeſſion; and no 
perſon could have recovered againſt him, becauſe ſuch perſon was 
out of poſſeſhon all the time. 1 except the caſe of landlord and te- 
nant; for there, the poſſeſſion of the tenant is that of the landlord. 
This poſſeſſion gives a title from which the pariſh ' officers could not, 
remove him, nor the next of kin. In the caſe cited, Farringdon and 
Widworthy, they had been ſatisfied their ſhares; and here, if they 
have not controverted it for ſuch a length of time, it is to be ſuppoſed 
they have given up that right. If the caſe had turned on the general 

eo Nun 2 |: "queſtion, 
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queſtion, Whether the next of kin gains a ſettlement without adm. 


niſtration ? I ſhould have deſired time to confider of it, and the cas 


cited. There is a material difference between the party's being fe 
next of kin, and where in common with others, as in this caſe; f 
where one is the ſole next of kin, he has the undoubted right to ad- 
miniſtration. In general, it is of more conſequence, that the law wit 
regaru to the poor's ſettlements ſhould be Certain, than what the de. Wl 
termination is as to the particular cafe in queſtion. As to the fe. 
cond point, of a deriyatiye ſettlement to the ſon the word emani. il 
pation is alooje term in our law, eſpecially in the matter of ſettle. 
ments, and is uſcd in the books without afhxing any preciſe idea 


Indeed it is a term borrowed from another law, and not properly ap- 
plicable to ours. The rule I take to be this: Children are intiil4 
to the ſettlement of their father, till they have acquired another, 
{,* As to the diſtinction made at the bar, that the fon thall not dee 
anew ſettlement from his father, becauſe it was acquired by the fa i 
ther himſelf after the ſon had left him; this might be material wer 
the fact ſo, but it is not ſtated here to ſay that was the cafe, or that 
he left his father ſo as to change his derivative ſettlement. ö 
ſtated, that he lived 20 years with his father in this tenement, or a 


leaſt very near !t, and we cannot intend that he did not. Mr. juſ. 
tice Ceniſom was of the ſame opinion, (Mr. juſtice Fo/er being a 
Jen) Mr. juſtice Wilmot ; As to the father; I do not think ii 
material to ſay any thing about the adminiſtration. Had the cak i 
umed upon that, it would have deſerved confideration. If it be 
matter alrsady iettled, I ſhall be for adhering to the rule (Sun 
dci, hichi is & right rule, and more eſpecially in the poor law. Wl 
Woflelſion by wrong gives a title upon an ejectment againſt the 
legal owner. Here is a legal title without adminiſtration: After 
Tuci a length of poſſeſſion, one would be inclined to preſume az 
much as. poſſible. Now here it is poſſible that Daniel Harriſon and 
his wife might have ſome grant or aſſignment from William Fido n 
His liictime; or ſame other regular and rightful title to the poſſeſſion 
which they took of this tenement. So that their poſſeſſion miglt 
Polnbly have been a rightful, one.—-It would be too nice to be com- 
puting Cavs, to fee whether the ſon was with his father a day over Wl 
or under 20 years, And the arder of ſeſſions was affirmed. Bur 
FOw's ett !. Caſ. 444. : | COL | N 4 
E. 18 G. 2. Stansfield and Spotland. If an eſtate defcends to a 


certificate perſon, it gains him a ſettlement, becauſe it is by opera- Wi 


tion of law, and not by an act of his own; and as the ſtatute hatt 
been laid open in caſes of deſcents, it ought to be ſo in caſes of pur 
chaſes, And by Les Ch. J. the ſtatute of the 849 W. hath received 


a liberal conſtruction; and hath bęen held to gain a ſettlement, bot 


in deſcenis, and deviſes, and purchaſes. On the 13 & 14 C. 2. tie 
conſtruction has bern, chat let the value be what it will, a perſon 
cannot be reragved from his own; and it ſeems to be the fame upon 
the cerlificate aft; for if be is not removeable within the 13 and 14 
C. 2. he is not reinoveable on the certificate aft. 1 S/. C. 316 
Burrozo s Setil. Caſe 20½/ñ ha 2 
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M. 32 G. 2. Shenſton and Aldridge. The wife of 7, ſaac Green, 


a certificate man, had an eſtate deviſed to her for life by her father; 
upon which ſhe and her huſband entred, and lived thereupon fox 
above {ix months. By the court: Tſaac hereby gained a ſettlement, 
notwithſtanding the certificate. Burrow's Settl. Caſ. 468. 


— 


* J. 16 G. 2. Deddington and Duns Tew. A certificate man pur- *P 55 5. 


chaſed a houſe for 421. lived in it many years, then ſold it, and be- 
coming chargeable was ſent back. It was inliſted, that the 9 & 10 
e. II. ſaying, à certificate man ſhall gain a ſettlement by no act 
%ſoever, unleſs the taking 101. 4 year, or ſerving an annual office, 
this man, notwithſtanding the purchaſe, might be ſent back: and it 
Vas ſaid to differ from the cafe of Burclear and Eaſtꝛuoodhay, where 
the ſurrender of a copyhold to the certificate man's wife was held to 
gain him a ſettlement; becauſe there it was not his own act (as this 
purchaſe is) but it came to him by operation of the law. But the 
court did not think this a ſuificient diſtinction, and faid a purchaſe 
Vas in its nature an excepted caſe; and his ſelling it afterwards made 
no alteration. Str. 1193. Burrow's Settl. Caf. 220. SLY 
H. 6 G. ITringlioe and Stonebridge. A certificate. man made a pur- 
Nchaſe in Sonebridge, and his apprentice lived with him for above 40 
aays upon the purchaſed eſtate there: And by the court, The ap- 
prentice thereby gained a ſettlement; for when a certificate man 


certiſicate man, and becomes a ſettled inhabitant, and conſequently 
is apprentice with him. Str. 266, . „„ Ie Og 
T. 21 G. 3- Hadenham and Wivelingham. Robert Bittany, late 
uſband of the pauper Mary Bzttany, came with a certificate from 
aenham to Wivelingham, where one El:zzabeth Bittany by her will 
eeviſed her eſtate at Mivelingham to truſtees to be ſold, and the mo- 
ey ariſing from the ſale thereof to be divided between the ſaid Ro- 
„ B:izny and three daughters of William Bittany. They all 
reed among themſelves, that Robert ſhould have the real eſtate, 
nd the three daughters of William the perſonalty amongſt them, 
bhereupon the truſtees conveyed the ſaid real eſtate to Robert; who 


ether this reſidence of Robert was ſuch a reſidence upon his own 
ooperty as would diſcharge the certificate, and gain a ſettlement. 
vas admitted, that reſidence on an eſtate in which a man has only 
n equitable intereſt is ſufficient ; but it was inſiſted, that Robert had 
aken no intereſt of any kind in the lands by the will, neither legal 


: 1 lor equitable. He had only a right to call upon the truſtees to tell | 


ee eſtate, and diſtribute the money ariſing from the ſale. On the 
er hand it was argued, that Robert had clearly an equitable title 
ger tc will; all the parties had agreed that the truſtees ſhould not 

i and that it is clearly ſettled, that a reſidence on * one's own *% 
ate, coming either by deſcent or deviſe, whether the legal intereſt 
coupled with the equitable or not, and whatever the value is, will 
na iettlement, and diſcharge a certificate. Lord Mansfield men- 
add the caſe of Roper and Radclyffe, to thew, that a deviſee of the 
_ 5 2:jling from the ſale of lands after payment of debts and le- 
es, has an equitable intereſt in the lands themſelves, it being in 

; | his 


3 maketli a purchaſe, he immediately ceaſeth to be there in nature of. 


ntred, and reſided thereupon ſeveral years. The queſtion was, 
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his option to pay the debts and legacies, and keep the land. Willi, 
J. ſaid, the ſame queſtion as in this caſe had occurred in the caſe of 
aVatland, which was referred to Mr. juſtice Gould on the circuit, 
who decided that a ſettlement was gained; and that his opinion hai if 
been afterwards recognized by the court. And in the preſent case 
the court were unanimous, that Robert hereby vacated the cer. 


fica te, and conſequently gained a ſettlement. Douglas. 738. Cal 
Caf. 121. | 


Reſidence neceſ- 5. How far reſidence upon " man's Own eflate i 3 
fary. neceſſary to gain him a ſettlement. | 


H.8W. Riſelip and Harrow. By Holt Ch. J. Having land ; 


a pariſh will not make a ſettlement, but living in a pariſh where ont 4 
has land, will gain a ſettlement without notice; for the act nev| 
meant to baniſh men from the enjoyment of their own lands. 2 
Salk. 524. 1 5 4 

M. 8 G. Wokey and Hinton Blewet. A perſon ſettled at Hint 5 


by the court: The order muſt be quathed ; for it is no ſettlement no 
habitation, though if he thould'go thither he could not be e 
moved: it may be a great injury to ſend him away from a good trac 
at Hinton Blewet, to perhaps half an acre of land, wherein he ha 
but a term. Str. 496. _ = 

M. 25 G. 2. Weſt Shefford and Baydon. John Bird came inn 
Weft Shefford with a certificate from Baydou. During his ſtay a 
Weſt Shefford, he became benchcially intitled to a leaſehold eftate oi 
141. a year there, determinable upon his own life. Upon which i 
entred on Nov. 15ta, and continued in poſſeſſion till the 15th of D-WiY 
cember following, being 28 days only, when he died. By the cout: YZ 
In all caſes, whether of 9wnerthip of land, or renting 101. a year, 
reſidence of 40 days is neceſſary. And the caſe of Mur/ley wii 
_ Grandborough was cited as a caſeè in point; in which it was holdaM 
by the court, that any perſon who has an eftate of his own, eit 
freehold, copyhold, or a beneficial term for years, by act of law (vil 
by deſcent, marriage, exccutorſhip, or adminiſtration) may dude 
upon it as his own, and he is “ nz: removeable; and gains a ſette 
ment if he continue 40 days, though under 10 l. a year. But 
muſt abide 40 days. And neither he nor his can be removed to 
from any other place, unleſs ke ſhall have reſided 40 days. bY 
row's Settl. Caf. 307. WON tt eo ² D 
E. 8 G. 2. K. and St. Mary Berkhamſtead. The huſband dM 
away, and it was not known whether he was alive or dead; in 
mean time the wife had a houſe deviſed to her in Northchurch, «af 
ſhe and her children went to live there. The queſtion was, Wi 
ther by continuing therein 40 days, they gained a ſettlement? 1 
court ſeemed to be of opinion, fince it was not known that the h 
band was dead, he muſt be ſuppoſed to be alive, and in that cak \ 
that the wife could not gain a ſettlement for herſelf, but muſt ii 
loy the huſband's ſettlement; and that the huſband having not reid 


49 6d 


5 
P 0 O R. (Settlement by eſtate.) 


40 days at Northchurch in the ſaid houſe unremoveable, he hath 
gained no ſettlement there. 2 Seſ}. C. 182. . 
But reſidence upon the ſame eſlate is not neceſſary, provided the 
reſidence be within the partſh. As in the caſe of S9wton and Sydbury, 
E. 12 G. 2. A perſon who lived with his family at Sowton, having 
an eſtate at Sydbury, which the tenant gave up, went thither and. 
lodged in an alehouſe as a gueſt, without having any certain room 
there, and ſtaid from November till April, but ſometimes went ta 
| Sowton, Where his children and family were, and to other places as 
his occaſions required, poſſefſed and managed his eſtate, by repairing 
fences, hoeing turnips, and the like. The queſtion was, Whether 


uch inhabiting, and not upon the eſtate, would gain a ſettlement? 


And the court were of opinion it would, and that it made no differ- 
| ence whether it were in his own houſe or in an alehouſe; for being 
in the ſame parith he could not be removed. 2 Seff. C. 150. 19 
FPiner. 374. Burrow's Setil. Caf. 125. BN , 
== Alſo it is not neceſſary that ſuch reſidence ſhould be for 40 days 
together. Thus in the ſame caſe of Somton and Sydhury, the queſtion 
was moved, Whether, ſince he did not reſide there 40 days together, 
but for more than 40 days in the whole, [ſuch reſidence ſhould gain 
a ſettlement ? And by the whole court: It is not neceſſary upon the 
ſtatute, that the reſidence ſhould be 40 days ſucceſſively. 2 S/. C. 
150. Andr. 345. 19 Vin. 374. Bur. Settl. Caf. 125. Pn, 
And, T. 13 G. 2. St. Mott's and St. Cleere. Nicholas Penquite 
the pauper was born at St. Cleere; afterwards he gained a ſettlement 
at St. Nyott's; and from thence returned to St. Cleere, and lived there 
with his mother, on a * tenement, in part of which he had an eſtate & 
of freehold and inheritance, 'and of which he was ſeized in common 
together with his mother and ſiſters. He worked there as a day la- 
bourer, and lodged ſometimes.on' his own eftate and ſometimes in 

other places where he worked in the ſaid parilh of St. Cleere, and at 
other times in other pariſhes adjoining ; but did not live and reſide on 
his ſaid eſtate in St. Cleere, or in the parith of Sz. Cleere, by the ſpace 
of 40 days together at any one time, between his leaving St. IVyott's 
and ſelling his eftate in Sz. Cleere (which was about three years after 
his returning to St. Cleere). By the court: This depends on the ſta- 
tute of the 13& 14 C. 2. which directs the ſending a pauper to the 
place where he was laſt legally ſettled for the ſpace of 40 days. But 
this man continued, off and on, for more than 40 days. And it is 
not neceſſary that he ſhould have retided there 40 days together. 
He was irremoveable from St. Cleere for abcve 40 days; and that is ; 
ſufſicient. Bur. Settl. Caf. 132. 3 

AND now upon the whole, having gone through _ 
this ſubject of ſettlements, and I hope with ſome Conc luſion. 
perſpicuity and exactneſs; the firſt reflection which | 
will ariſe in the mind of every reader, I think, will be, to admire 
the ſubtilty of human wit. It was the obſervation of a wiſe king:of 
1/ract long ago, that God made man upright, but they have ſought 
ot many inventions. A ſtranger to our laws would not readily con- 
Aure, how many doubts and knotty difficulties have been formed 
upon the conſtruction of one ſhort aët of parliament, - and. one ſingle 


clauſe 


moſt part of the meaneſt of the people. 
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clauſe of that one ſhort act, and which upon the face of it doth not 
appear to carry any conſiderable difficulty. 

The next thing that occurs, is to reverence the wiſdom of the 
court of king's bench, in clearing up thoſe difficulties, and eſtabliſh. 
ing the ſenſe of the law upon ſolid and firm grounds; whoſe deter. 
minations, although they are not a law in themſelves, yet they are 
the beſt and ſureſt expoſition of the law; being made by perſons of 


diſtinguiſhed abilities, educated and exerciſed in the profeſhon of 


the law, after argument by able counſel. Which advantages are not 
ordinarily to be expected at a quarter ſeſſions. So that the law 
ſeems now to be well ſettled as to theſe matters; and conſequently 
the diſputes about ſettlements cannot ſo much ariſe from the uncer- 
tainty of the law, as from the uncertainty of the facts upon that law: 
And this, from the nature of the thing, muſt always be uncertain, as 
depending upon the teſtimony of witneſſes, and thoſe alſo for the 


There hath been alſo another cauſe of much altercation, upon 
appeals againſt orders of removal, which ariſes from ſome defect in 
thoſe orders themſelves; or from ſome error in the method of pro- 
ceeding in relation thereto: Which comes next to be conſidered. 


III. Of removals. 


7. Order of removal in general. 


- 


11. Order of removal of a certificate perſon. 
ai. Appeal againſt the order of removal. 


1. Order of removal in general. 


The ſtatute of the 13 & 14 C. 2. c. 12. which hath been ſo often 


canvaſſed in treating concerning ſettlements, is not yet to be diſmiſſed 


by us, but will appear again under this head, in a new and quite 


different light; as being that upon which all the orders of removal 
are or ought to be eſtabliſhed. And in this view, there have been as 


many cafes adjudged upon it, as in the other, although not altoge- 
ther in ſo great a variety. | 5 1 

In treating of this ſubject, we will firſt ſet forth the ſtatutes: Then 
the eſtabliſhed form of an order of removal thereupon: And then 
take the fame in pieces orderly and diſtinctly, thereby to diſcover the 
ſeveral ſhelves and rocks upon which numberleſs orders have been 
ſhipwrecked. „ FE, 5 

It is true, the ſtatute of the 5 G. 2. whereby errors in point of form 
may be amended at the ſeſſions, hath in ſome ſort remedied theſe 
defects; but that it may appear how ſuch errors are to be amended, 
and as it will be better if the order be ſuch as ſhall necd no amend- 


ment, and as it ſtill remains a doubt upon that ſtatute, what ſhall 


be deemed matter of form, and what ſhall be deemed of the fub- 
fiance of the order, this method is not the leſs to be purſued upon 
that account. | 

By the 13 & 14 C. 2. c. 12. it is enacted as follows: M hereas by 


reaſon of ſome defects in the law, poor people are not reſtrained from 
. eg. oO 
| 5 
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going from one pariſh to another, and therefore endeavour to ſettle 
themſelves in thoſe pariſhes where there is the beſt flock, the largeſt com- 
mons or waſtes to butld cottages, and the moſt wood for them to burn 
or deſtroy, and when they have conſumed it, then to another pariſh, 
and at laſt become rogues and vagabonds ; it is enacted, That it ſhall be 
lawful, upon complaint made by the churchwardens or overſeers of the = 
* poor of any pariſh, to any Juſtice of the peace, within 40 days after *P 560. 
any ſuch perſon coming ſo to ſettle in any tenement under the yearly va. 
lue of 101. for any two e. of the peace (one whereof is of the 
quorum) of the diviſion where any * that is likely to become charge- 
able to the pariſh ſhall come to inhabit, by their warrant to remove and 
cone) ſuch 25722 . pariſh where he was laſt legally ſettled, un- , 
,, be give ſufficient ſecurity for the diſcharge of the ſaid pariſh, tobe 

= allowed by the ſaid juſtices. \. 1. 5 8 3 

| And if ſuch perſon ſhall refuſe to go, or ſhall not remain in ſuch. 
pariſh where he ought to be ſettled, but ſhall return of his own accord 
to the pariſh from whence he was removed, one juſlice may ſend him 
to the houſe of correction, there to be as ag} Te a vagabond. ſ. 3. 
And by the 17 G. 2. c. 5. All perſons who ſhall unlawfully return 
to ſuch pariſh or place from whence they have been legally removed by 
order of two 7uſiices, without bringing a f e from the pariſh or 
Place whereunto they belong, ſhall be deemed idle and diſorderly perſons ; 


and any one juſtice may commit them (being FRO. convicted before him, 
„lis on view, or by their own confeſſion, or by the oath of one cre= 
| dible witneſs ) to the houſe of correction, there to be kept to hard labour 
/r any time not exceeding one month. ſ. 1. 
3 And if the churchwardens and overſeers of the pariſh io which he 
all be removed, refuſe to receive ſuch perſon, and to provide work for 
him, as other inhabitants of the pariſh; any juſtice of that diviſion 
ſhall bind any ſuch officer in whom there ſhall be default to the aſſiges 
or ſeſſions, _ to be indicted for his contempt in that behalf. 13 & 
14. . e. 12h % „ | „ 
And by the 3 W. c. 11. F any perſon be removed by virtue of this 
cad, from one county, riding, city, town corporate, or liberty, to ano- 
er, by warrant of two juſtices; the churchwardens or overſeers of the 
= 2-07 of the pariſh or town to which the ſaid perſon ſhall be ſo removed, 
care r7quired to receive the ſaid perſon: And if he or they ſhall refuſe 
70% do, ſuch perſon ſo offending ſhall (on proof thereof by the oath of 
two witneſſes before one juſtice of the place to which the perſon ſhall be 
removed ) forfeit for each ofente 51. to the uſe of the poor of the pariſh 
or town from which ſuch perſon was removed, to be levied by di ſtreſs, 
_ rr: to the conſtable of the pariſh or town where ſuch offender 
__ ls; and for want of ſufficient diſtreſs, the ſaid juſlice ſhall com- 

uit the offender to the common gaol for 40 days. ſ. 10. 

Upon complaint made by the churchwardens or overſeers of the poor 
/n) pariſh to any juſlice of the peace) By theſe * words one juſtice # P 5612 
clone hath cognizance of the matter, ſo far as concerneth the com- 5 
Pint only: and by virtue thereof may iſſue his warrant to bring«he 
party before him in order to his examination; or he may iflue his 
. to bring the party before himſelf and another juſtice, in or- 

er to hearing and determining the complaint; for he himſelf: alone 
Vor. III. O o o cannot: 
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cannot hear and determine, but only bring the matter into the comf. 
of being heard and determined by two juſtices: And therefore it j; 
moſt uſual for the two Juſtices originally to iſſue their joint preceg 
to bring the party before them for that purpoſe. Nevertheleſ;, if 
the party is willing, he may go voluntarily before the juſtices, at the 
requeſt of the overſeers, without any warrant at all. 
The form of which warrants or precepts aforeſaid, where they 
are requiſite, may be to this effect: 5 


. 
EG 
"1 3 


Warrant of one juſtice for a perſon to be examined concerning his 
ſettlement. _ . 
Weſtmorland. 1 To the conſtable of 3 


F O RAS MUCH as complaint hath heen made before me 
one of his majeſty's juſtices of the peace in and for the ſaid county, 
by the churchwardens and overſeers of the poor of the pariſh of 
in the county aforeſaid, that A. P. hath come to inhabit in the ſaid pa- 
11/h, not having gained any legal ſettement therein, nor produced a 
certificate owning him io be ſettled elſewhere, and that the ſaid A. P. 
Zs likely to become chargeable to the ſaid pariſh of . Theſe an i 

therefore to require you to bring the ſaid A. P. before me, to be cu if 
mined concerning the place of his laſt legal ſettlement. Herein fail yu 
not. Given under my hand and ſeal the day of ——. 


Warrant to two Juſtices in order to the adjudication. 


\. Weſtmorland. 1 To —— 


ORASMUCH as complaint hath ben made before us | 

.* two of his majeſly's Juſittes of the peace in and for the ſaid count), 
and one of us of the quorum, dy the churchwardens and over ſeers of it 
. poor of the pariſh of — in the ſaid county, that A. P. hath com Wii 
W *P:62.7 inhabit in the ſaid pariſh, not having gained any legal ſetilenuu i 
therein, nor * produced any certificate owning him to be ſettled ele. 

where, and that he the ſaid A. P. ts likely to become chargeable to th Wi 
ſaid pariſh of — > Theje are therefore to require you to bring tl 
faid A. F. before us, at the houſe of ——— in - — in the oil 
county on ——— the —— day of ——— at the hour of —— in ii 
afternoon of the ſame day, to be examined concerning the place of 
laft legal ſettlement, and to be further dealt withal according to law 
Given under our hands and ſeals the day of — = 


It may alſo not be unſitting, eſpecially in caſes of doubt or diff 
culty, to give notice (if it way be) to the overſeers of the pariſh d 
lace where the ſettlement is ſuppoſed to be, that they may attend 
if they think proper, when the adjudication is made; which probs 
bly might prevent appeals oftentimes from ſuch adjudications and 
orders. Which notice may be to the effeët following: 
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x Summons to ſhew cauſe againſt an order for removal. 


c 
. 


f Weſtmorland. O the churchwardens and overſeers of the poor of 
+ | 5 the pariſh of iin the county of ———, 


and to every of them. AE OW EI 
This is to ſummon you, or ſome of you, to appear (if you ſhall fo 
think proper) before , and ſuch other his majeſly's juſtices of 
the peace for the ſaid county of W. as ſhall be at the houſe of ——— in 

3 —— tn the faid county of W. on — the —— day of ——— at 

Vie hour of —— in the afternoon of the ſame day, to ſhew cauſe why 
A. P. ould not be removed from the pariſh 4 — iu the ſaid county 
/ W. 10 your ſaid pariſh of . Given under —— hand and 
3 far this —— day of ——— in the year of our Lord . 


And then the general form of an order of removal, as grounded 
upon the ſtatute of the 13 & 14 C. 2. above recited, may be thus: 


The form of a general order of removal. 


Weſtmorland. [NO te churchwardens and overſeers of the poor of 
411 the pariſh of Orton in the faid county of Weſt- 
= morland, and to the churchwardens and overſeers of the poor of the 
2 pariſh of Penrith zn the county of Cumberland, and to eachi and every 
c nem. | egy {02 3 
F 4 Upon the complaint of the churchwardens and over ſeers of the poor *P 563. 
„% Ve pariſni of Orton aforeſaid in the ſaid county of Weftmoiland, _ 
o us whoſe names are hereunto ſet and ſeals affixed, Being two of his 
mapeſiy's fuſtices of the peace in and for the ſaid county of Weſtmorland, 
and ane of us of the quorum, that John Thomſon, Mary his wife, 
| homas heir ſon aged eight years, and Agnes their daughter aged four 
ears, have come to inhabit in the ſaid pariſh of Orton, not having 
aained a legal ſettlement there, nor produced any certificate owning them 
or any of them to be ſettled elſcwhere, and that the ſaid John Thomſon, 
_M ry is wife, and Thomas and Agnes their children, are likely to be 
27 geable to the ſaid pariſh of Orton: We the ſaid juſtices, upon due 
_ made thereof, as well upon the examination of the ſaid John 
= Lomſon por oath, as otherwiſe, and likewiſe upon due conſidera- 
= ion had of the premiſes, do ad judge the fame to be true; and we do like- 
_ judge, that the lawful ſettlement of them the ſaid John Thom- 
on, Mary vis wife, and Thomas and Agnes their children, is in the 
i pariſ of Penrith in the ſaid county of Cumberland. We do there- 
Wc 72/76 yort the faid churchwardens and overſeers of the poor of the 
Wt 22ri/7: of Orton, or ſome or one of you, to convey the ſaid John 
homſon, Mary his wife, and Thomas and Agnes their children, 
rom and out of the ſuid pariſh of Orton, to the ſaid pariſh of Penrith, 
p14 them to deliver to the churchwardens and overſeers of the Poor there, 
pr to ſome or one of them, together with this our order, or a true copy 
= hereof, at the fame time ſhewing to them the original; and we do alſo 
ereby require you the ſeid churchwardens and overſeers of the poor of 
„/d pariſh of Penvith, to receive and provide for them as inhati- 
ats of your pariſh. Given under our hands and ſeals the —— day 
| O O 2 — 5 


— 
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Ef —— i the —— year of the reign of his ſaid majeſly king George 
the third. | 2 
MWeſtmorland] T. 2 G. 2. K. and the pariſh of St. Stephie n ſon. 
There was an order of removal by the juſtices of the town of Bed- 


ford, from the pariſh of St. Peter's in Bedford, to the pariſh of St. 


*P 564. 


Stephenſon in the county of Bedford, and it was only ſaid in the mar- 
gin the town of Bedford, without mentioning in what county. lt 
was moved to quaſh this order; and inſiſted, that it was neceſſary 
to mention what county this Bedford lay in, becauſe the appeal mui 
be to the juſtices of that county where it lies. And of this opinion 
was the court; but did not quaſh the order, by reaſon of a Haw in 
the certzorart by which it was removed. 1 Barnardiſt. 177. 196. 
Luv the churchwardens and overſeers of the poor of the pariſh of 
Orton] If a place is extraparochial, and hath no overſeers, the juſ- 
tices cannot remove from thence, becauſe there are none neither to 
complain nor to convey ; but the juſtices ought firſt to appoint over- 
Jeers, and then to remove. 2 Salk. 487. Foley. 97, 98. 
Of the pariſh of Orton in the ſaid county of Weſtmorland] The 


county in the margin is not ſufficient, but it muſt appear in the body 


of the order that the place is in ſuch county, either expreſsly, or by 


| Tome words of reference, as in the ſaid county, or in the county afore- 


ſaid. Caſ. of S. 151. 2 Sefl. C. 181. 


In the caſe of Holbeck and Gilderſon, M. 16 G. 2. The borough 
of Leeds was in the margin, and the direction was, To the church- 


wardens and overſcers of the poor of the townſhip of Holbeck in the 


ſaid borough. And by the court, That is well enough. And the dif- 


tinction is, betwixt orders and indictments. In orders, the margin 
is to be conſidered as part of the order, and a clear plain reference 
to the county in the margin is ſufficient: But in indictments, the 


county muſt be expreſſed in the body, and a reference to the county 


in the margin is not ſufficient. Burrow's Sett]. Cf. 198. 5 
And to the churchwardens and overſeers of the poor of the pariſh of 


Penrith zu the county of Cumberland] As the juſtices cannot ſend 


can they ſend to an extraparochial place, which hath no overſeers, i 


from an extraparochial place, unleſs they have overſeers, ſo neither 


| becauſe there are none to receive them. 2 Salk. 487. Foley. I 


97. 98-- „ 1 1 
| E. 1 An. St. George's and Ft. Olave's. | The order was to convey | 


one Zhomas Gill to the pariſh of St. Olaye, and it was diected, To 


the churchwardens and overſeers of the poor of the pariſh of St, 
Olave. Quaſhed: for they ought and can only order the pariſh 


officers where the intruſion is made, to make the removal. 2 Salk. 
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Z. 17G. 3. K. v. Tamworth. Two juſtices removed Tm 
Goff and his wife and family, from the hamlet of Bolehole and Glaſ- 
cote, to the pariſh of Tamworth, adjudging their ſettlement to be at 
Sireſcote, in the ſaid pariſh of Tamworth, and ordering the overſeers of 
Tamworth to receive and provide for them. The ſeſſions confirm- 


ed the order and ſtated ſpecially: That the pauper was legally ſettle 

at Bolehole and Glaſcote, and was afterwards hired for a year, and 

ſexved that year at Sireſcote, which is a hamlet * conſiſting 4 8. 
#3 g 
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houſe only, and between three and four hundred acres of land; but 
had never contributed. to the poor of the ſaid pariſh of Zamworth, 
nor had ever been aſſeſſed thereto; but had always been aſſefled and 
paid to the ſupport of the church of Tamworth : That no overſeers 
have ever been appointed for the ſaid hamlet of Szreſcote: That the 
pauper and his family were delivered to the churchwardens of the 
jaid pariſh of Tamworth. In ſupport of theſe orders it was inlift- 
ed, that the circumſtance of the hamlet never having contributed to- 
wards thoſe burthens which the law threw upon the whole pariſh, 
was perfectly immaterial, anq that this place could never be conſi- 
dered as a vill, within the mining of 13 & 14 C. 2. c. 12. there be- 
ing here only one houſe, and no overſeers; and that this was clearly 
a part of the pariſh of Tamworth. On the other ſide it was con- 

& tended, that this was a diſtinct vill independent of the pariſh of 
WW 7amworth, and to which no pauper could be ſent until it had officers 
W duly appointed: That the' juſtices had ftated this to be a hamlet, 
and adjudged, that the pauper had therein gained a ſettlement: 
That overſeers ought to have been firſt appointed for this place, and 
then the pauper removed there, and not to the pariſh at large. 
By lord Mansfield : There is no doubt at all: The place is averred 
to be within the pariſh where the hiring and ſervice were had and 

W performed, and it is no townſhip or vill within the ſtat. of Car. 2. 

W where officers are appointed, and therefore the juſtices could not 
remove the pauper there: Here are no overſeers, no ſeparate œcο 
WW nomy: The adjudication is to Sireſcote, as part of the pariſh of Zam- 
= worth. The other judges concurred. Both orders affirmed. Cal. 
= Cz/. 28. TT ö | | ge 8 

| 60 the pariſh of Penrith] E. 11 An. Spittleficlds and Bromley. 
A perſon was ſent to the pariſh of Stepney, who did not appeal. On 
removal of the order into the court of king's bench, exception was 


tlefields ; for Stepney 1s divided into four townſhips, and the poor 
have been removed flom one townſhip to another in the ſame pariſh, 
and the ſtatute takes notice of townſhips as well as pariſhes, and 
Sprttlefields is a hamlet of Stepney. By the court: If a perſon is re- 
moved to a wrong place, that place ought to appeal, and ſo Stepney 
ought to have done if it were a wrong place, or elſe the order will 
be concluſive upon them ; but this is a matter here out of the record, 
Juſtices of the peace are not obliged to take notice of the * diviſion * 
of pariſhes into townſhips and villages, which maintain their own 
poor ſeverally and diſtinctly; and Stepney here upon an appeal might 
have ſhewn that the perſon did belong to the townſhip of Spittle- 
Felds, which might have been a reaſonable cauſe to diſcharge the 
| order. Two townſhips within a pariſh are the ſame as two pa- 
riſhes; yet churchwardens are overſeers of the poor of the whole pa- 
riſh (though ſo divided), and have a ſuperintendency over the whole 
Villages and townſhips. 18 Finer. 468. | 7 | 
Upon the complaint] H. 12 G. 2. K. and Hareby. It was moved 
to quaſh an order of removal, becauſe it did not ſet forth any com- 
plaint made: And by the court, The objection is fatal, for the com- 
Plaint is the foundation of the juſtices juriſdiction. Andr. 361 


Upon 
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taken, that the removal ought to have been to the townſhip of Spit- 


— 
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Upon the complaint of the chirchwardens and overſcers of the Poor] 
E. 1 An. Mellon Rivers and St. Peter's. Exception to an order of 
removal, in that it was ſaid to be upon complaint only, and not of 
the churchwardens or overſeers. By the court: This exception is 
fatal; for no one can diſturb a man coming into a pariſh, but they 
that have authority to do it: A complaint from one not conceru— 
ed is nothing; it may be the pariſh is willing to keep him. 2 Salk, 


492: 


* Upon the complaint of the churchwardens and overſeers of the poor 
of the pariſh of Orton aforeſaid] M. ꝙ An. Spalding and St. John 
Baptiſl. The order was, To the churchwardens and overſeers of 
the poor of the parith of Spalding, and to the churchwardens and 
overſeers of the poor of the parith of St. Fohn Baptift : Whereas 


complaint hath been made by you ——. It was moved to quaſh the 


{ame for the uncertainty, becauſe it did not ſay, by which: but by 
Parker Ch. J. Sure that is well enough, for it is upon complaint of 
the right, if both complain. Foley. 267. | | 5 1 

Unto us whoſe names are hereunto ſet and ſeals affixed, being two of 
his majeſty's juſtices of the peace} An order was quaſhed, becauſe it 
did not appear that it was made by two Juſtices: It was only, Whereas 


complaint hath been made unto us; without reciting their authority 


as juitices. 5 Mod. 322. - 
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Two of his majeſly's juſtices of the peace] M. 4 G. K. and Weſt 
woodhay. On complaint to one juſtice, two juſtices adjudge and le- 
move; and it was held to be well: * Otherwiſe, where one juſtice 
ſets his hand to the order in the abſence of the other. Caſes of &. 
107. Str. 73. 5 | OE, 

. 11 G. 2. K. and Fykes. It was held, that though the com- 
plaint may be to one juſtice, yet the examination ought to be by 


two, and thoſe the fame who ſign the order of removal. Sir. 


1092. h 5 
And, moſt undoubtedly, the juſtices ought to be both together 
at tlie hearing and determining; though the practice in many places 
is Othei wife. . „ 2 

Juſlices of the peace in and for the ſaid county] M. 12 An. 2, i 
and Uplin. The order was quaſhed, becauſe it did not fay that 


| they were Juſtices of the peace, but only juſtices of the county. 


Caſes of S. 27. 


In and for the faid county] M. 13G. K. and Owlton. Excep- bl 
tion was taken to an order for ſaying ——unto us two of his majeſtys i 
juſtices of the peace in the county aforeſaid ; for that by this it a- 
pears only that they lived in the county, and not that they were uF 
tices for that county: And the court held this to be a fatal excep- 
tion, and quaſhed the order for that cauſe. 2 Se /. C. 76. 2 Salk. 


7745 ſaid county] M. 8 W. It was objected to an order, that it 
did not appear thereby that the juſtices were of the diviſton, which 
is required by the ſtatute: But this objection was over-ruled, for 
that the ſtatute therein is only directory. 2 Salk. 473. i 
The ſuid county of Weſtmorland] Where two counties are ment! 
oned before, the county aforeſaid is bad for the uncertainty. ny 
9 che 
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me caſe of Steprey and Cheſham, E. 8 G. 2. The order was di- 
tected to the churchwardens and overſeers of the poor of- two pa- 
riſhes in two different counties, and the juſtices call themſelves juſ- 
tices of the peace for the county aforeſaid. And the order was quaſh- 
ed; becauſe it did not appear for which county they were Juſtices, 
And the court can intend nothing. For thoſe who act under a juri{- 
W diction given by act of parhament, mult ſhew their juriſdiction. 
= Burrow s Settl. Caf. 23. | | 5 | 
And one of us of the quorum] Abundance of orders formerly have 
been quaſhed, for not ſetting forth, that one of the juſtices was of 
the quorum; but now by the 26 G. 2. c. 27. no order ſhall be ſet 
aſide for that defect only. | A 
But if in fact neither of the juſtices ſhall be of the quorum, it ſeem- 


N 


5 
2 
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eth nevertheleſs (except in the caſe hereafter “ mentioned, 7 G. 3. * P 468. 


c. 21.) that ſuch order ſhall not be good; for although the ſtatute 
doth not require that the order ſhall ſet forth one of the juſtices to be 
of the quorum, yet it doth require that one of them ſhall actually be 
ſo. And there are many towns corporate whoſe charters have no 
quorum, but only conſtitute certain of the chief officers juſtices to 
keep the peace, without giving them power to hear and dete1mine | 
felonies, treſpaſſes, and other miſdemeanors. That is to ſay, they 
bare the power which the juſtices of the county at large have by the 
W {rf alignment in the commiſſion of the peace, which is the ſame 
chat the conſervators of the peace had by the common law, and is all 
chat the juſtices of the peace had at firſt by their commiſhon, The 
power of hearing and determining, which they have now by the ſe- 
cond alſignment in the commiſſion, and which only implies a guorum, 
is a ſeparate and diſtinct authority, and was ſuperadded to the for- 
mer ſome years after the inſtitution of the office of juſtices of the 
peace; and this power the juſtices in divers towns corporate have 
= 2ot, and conſequently can have no quorum. „ © Ds 
E. 6 G. Albright and Skipton. Upon an appeal from an order 
of removal made by two juſtices (one of the quorum); the ſeſſions, 
citing that they had peruſed the charter of Albright, and it not ap- 
I pearing thereby that the two juſtices were either of them of the 
air, therefore they quaſhed the order of removal. But by the 
court: The order of ſeſſions muſt be quaſhed; not for want of any 
rover in the ſeſſions to look into the juriſdiction of the two juſtices, 
or that they certainly have; but becauſe that want of juriſdiction is 
ot fufficiently alledged; ſince they might have a juriſdiction though 
need not appear upon the charter of Albright. The ſeſſions ſhould 
have ſaid in general, that it appeared to them, that the two juſtices 
ere neither of them of the quorum, and that would have been good 
aufe to quaſh the order of the two juſtices. Str. 300. 
| But now by the ) G. 3. c. 21. This is in part remedied: For if 
n any city, borough, town corporate, franchiſe, or liberty, they 
ave oe (and no more than one) juſtice actually of the guorum; all 
, orders, adjudications, warrants, indentures of apprenticeſhrp, _ 
dr other inſtruments, done or executed by two or fore Juſtices qua- 
ned to act within ſuch city or other place, ſhall be valid, although 
either of the ſaid juſtices ſhall be of the guorums 


* 


That 


a 
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That John Thomſon] M. 11 An. Smithwell and Needeel 


W ereas a certain woman hath intruded, "I ncfe ace therefore to fe. 
quire you to convey: Objection, It is not * aid who this woman 
was. And by Parker Ch. J. You muſt either name her, or fay a 
certain woman unknown. Caf. of S. 57. | 

7. 10 An. Caſe of Newington. Whereas ſuch a perſon hath in- 


truded into the pariſh, and is likely to become chargeable ; Theſe 


are therefore to require you to remove him with three children. 


uaſhed as to the children, for they have removed more than iy 
complained of. Caf. of S. 45. SOT 

Mary hzs wife, Thomas their ſon] H. 10 W. Yohnſon's caſe 
Order to remove a man and His family, not good; becauſe too ge- 


neral; for ſome of the family might not be removeable. 2 Salk, 4 


485. 


IM. 5G. Beaton and Siſlon. Order for removal of Thomas Bloc 4 
and his family: Upon the firſt reading quaſhed as to the family, be- 


cauſe too general. Str. 114.. 


T. 9 MN. Fliaton and Roy//on. Order to remove Fane Smith and 
her five children: Quaſhed as to the children, for the unceitainty; Wi 
becauſe it neither tells the names nor ages of the children: for the 
might have more children than five, and ſome of thoſe five might 4 


have gained ſettlements. 1 Sefſ. C. 11. Foley. 278. 
7.8 GC. Hobey and King ſbury. Two juſtices adjudging the ſet- 
tlement of the huthand to be at King /oury, and that he is likely to 


become chargeable to Hobey, ſend him, his wife, and ſon of one year 


the order was confirmed. Str. 527. 


old, to King ſbury; and whether this was good as to the wife and 
child, was the queſtion: And it was held ro be well enough; and 


Thomas their fon aged eight years, and Agnes their daughter agel 


four years] M.g An. Q. and Middleham. Order to remove: 
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child, of the age of ten years, to Middleham, becauſe Middlehan 
was the place where his father was laſt legally ſettled. Quaſhed by 
the court: for that there was no adjudication that Mzddleham was 
the place of the child's laſt legal ſettlement, and at that age it might 
have gained a ſettlement. Foley. 271, 

J. Io An. Ringmore and PFetworth. The order was, W hereas 
ſuch a perſon and his three children are likely to become chargeable, 
and their laſt legal ſettlement was at Ringmore. It was moved to 
quaſh the ſame, becauſe the children's ages were not ſet forth. But 
by the court: It is not neceſſary in this caſe; for the order ſays, the 
were laſt legally ſettled in Ringmore, and then no matter what the! 
ages are. Caſ. of S. 41. CS 


H. II G. K. and Trinity. This rule was laid down; Every orde! 3 
that concerns the removal of a father and his children, ought to ſhev a 


the ages of the children, for they may have gained a ſettlement It 
ſome other right, as by being apprentices or ſervants ; therefore theit 
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age ought to be ſet forth, that it may appear to the court, that / 


reaſon of their infancy they have not gained any ſettlement in thell 
own right, but have only a relative ſettlement from their father, 
Seven years is an age that the court will preſume a child could galt 

| a ſettlement 


© 


* 
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a {-ttlement at, in his own right; but if it appears upon the order 
that the child was above ſeven years old, the order muft ſet forth; 
that ſuch child hath not gained a ſettlement in his own right. 2 
„VV 1 N 5 
So in the cale of Bowling and Bradford. H. 15 G. 2. The 
order removed the father and children (without ſetting forth their 
ages) from Bradford to Bowling, and adjudged Bowling to be the 
place of the father's laſt legal ſettlement. By the court; The eſta- 
bliſhed rule is, that where the children are ſent in conſequence of 
W their father's ſettlement, either the ages of the children muſt be ſet 
cout (to ſhew that they are of ſuch tender years as not to have gained 
a ſettlement for themſelves); or there muſt be an expreſs adjudicas 
© tion of their having gained no other ſettlement. Burrow's Settl. 
Wo Cal. 177. . 
| 83 to inhabit] E. 12 An. Q. and Graham. The order 
ſets forth, that Henry Tate and his wife do endeavour to intrude into 
the parith. And quaſhed by the court; for that he cannot be 
removed out of the pariſh, unleſs he hath come into it. Caf. of 
A6. . N ad 
Not having gained a legal ſettlement there] E. 1 An. Wotton 
Rivers and St. Peter's. Exception to an order of removal, that it 
was not ſaid, that the pauper did not rent a tenement-of rol. a year, 
according to the words of the aft. But as to this the order was held 
good. 2 Salk. 493. 3 Salk. 254. | 
Mor produced any certificate owning them or any of them to be ſettled 
elſewhere) For by the 8&gW.c. 3o. If they have a certificate, 
they cannot be removed for being likely to be chargeable, nor until 
they do actually become chargeable. But if the order ſet forth that 
hey are actually become chargeable, then this clauſe therein, con- 
7 the certificate, is ſuperfluous. | „ . 
* Likely io become chargeable) Scrivenlam and St. Nicholas. * P 6717 
ider, not ſaying that the party was likely to become chargeable: 
Maſhed. 3 Salk. 254. Ss 5 | | | 
H. 4 G. Teelby and. Willerton. Order, Whereas- complaint 
zath been made, that Anne Stamp may become chargeable; —— 
e adjudge the ſame to be true. Guaſhed; for that the: act 
Wables the juſtices only to remove perſons likely to become charge- 
le, and not perſons that poſſibly may be chargeable, for no one can 
Wy who may not be chargeable; and there is as much difference in 
3 calc between may and /ikely, as between a' poſſibility and a pra- 
= bility. 1 Seſſ. C. 117. Sth. 77. | | 
J. 10 An. Order, Whereas ſuch a perſon will become charges 
e, if permitted to abide: Objected, that is uncertain; it may. he 
"WE" y<ars hence: Quaſhed. Caſes of S. 39. Ws 
Note; It doth not appear from any adjudged caſe, that upon ap- 
al it was ever controverted, whether the perſon was or was not - 
ei to become chargeable. And in the caſe of South Sydenham and 
u erton, J. 3G. Mr. J. Eyre ſaid, That by the words of the act, 
. ug on à tenement under 10 l. a year, and likely to become charge- 
le, are convertible terms. 1 Se. C. 113. SPIE „ 
u Nevertheleſs, complaint muſt firſt be made, that the party is likely 
become chargeable, before the juſtices can remove. And, in the 
OL. III. | P p P caſe. 
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eaſe of K. and Myles, T. 11 G. 2. an information was granted apainſt 
juſtice, for taking the examination of a perſon in order for his re- 
moval, upon the officers cor plaining, that he endeavoured to gain a 
ſettlement in the pariſh contrary to law; without complaining at the 
ſame time, that he was likely to become chargeable. Andr. 238. 
| | It may be proper to take notice in this place, of 
Officers, ſol- the act of the 3 G. 3. c. 8. concerning officers, ſol- 
diers, ſailors, diers, and f{aiiors, who ſerved in the late wats; 
and militia which makes a proviſion, with reſpect to ſuch per- 
Mens ſons, that had not been made by any former ad. 
1 Before this act, they might have ſet up trades in ; 
any city, town corporate, or other place, without being moleſted by 
reaſon of their. exerciſing ſuch trade; but for other reaſons they 
might have been removed; as if they did not bring a certificate, ard i 
were likely to become chargeable. But now by this act, ſuch of. 
fers, mariners, ſoldiers, and marines, who have ſerved ſince No. 
29, 1748, and not deſerted, [and by 24 G. 3. Jeff. 2. c. 6. the ſame 
is further extended to thoſe who have ſerved fince 1ſt April 1563. 
5 And alſo to balloted militia men who have perſonally ſerved from tie 
*P 572, * faid 1ſt day of April 1763, for three years, and have been honour 
ably diſcharged}, and allo their wives and children, may ſet up ſuch 
trades as aforeſaid, without any moleſtation by reaſon of the uling ol 
ſuch trade; nor thall they, or their wives, or_children, during te 
time they ſhall exerciſe ſuch trades, be removeable to their place c 
Jettlement, until they ſhall become actually chargeable. Two ju 
Lices, in the mean time, may ſummon and examine them, concer- Wl 
ing their place of ſettlement; and ſhall give them an atteſted copy «ii 
their affidavit, which ſhall be admitted as evidence in any genera! «ll 
quarter ſeſſions.— So that ſuch perſons now, in like manner as ce 
ficate perſons, ſhall not be removed until they ſhall actually beconzWl 
| chargeable. So that their having ſerved has the effe&, in that ri 
pea, of a certificate; and in many caſcs is preferable to a certificat{i 
lince thereby they are in a better capacity of obtaining ſettlements i 
temdelves, their children, ſervants, and apprentices.—And ther 
tore the adjudication, as to ſuch perſons, muſt be that they 
chargeable, and not that they are likely to become chargeable ; for un 
they are chargeable, they cannot be remove. 1 
So allo, by che 7 G. 3. c. 40. the gate-keeper at any turnpike g 
mall not'be removyeable from the toll-houſe, until he ſhall be ach 
ally chargeable. f. 46. | 
{i the jaid pariſh of Orton] T. 10. An. Q: and Bradford. 
T.jkely to become chargeable, but not taid to what pariſh ; Quail 
Cajes of S. 40. a 85 05 7 
But in the caſe of Barholm and 1/7tham ſuper montem; H. 5 
By the court: {t appearing to us thet ke ty likely to become charge" 
is ſullicient, Without ſaving 0 the pariſh: from whence removed; | 
it is nat 10 give a jurililiction, but only the reaſon of the judgme 
Sir. 14:2. oo | 
And, If. G. Maiiiſtone and Dething. It was held well enol 
in an order of removal, to jhew a complaint chat the party 18 A 


* 
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into the pariſh of Dething, and is likely to become chargeable, with- 
out ſaying farther, to the ſaid pariſh of Dething. Str. 393. „ 
And, E. 126. K. and Leofield. An order of removal, whereby 
a perſon was adjudged likely to become chargeable, without ſaying, 
to the pariſi from whence removed, was confirmed. Str. 698. | 
Theſe indeed are but ſcraps of caſes, minuted down by gentlemen 
for their own private uſe, and therefore perhaps not certainly to be 


relied on. And in the caſe of St. Nicholas Gloucefler and St. Peter's *P 373. 


Briſſol, H. 11 G. Upon an order of removal of Mary White, the 
reciting part of it was, Whereas the pauper was likely to become 
chargeable to the pariſh of St. Nicholas; but in the adjudicating part 
it was only ſaid, that ſhe was likely to become chargeable, without 
ſaying to the pariſh of St. Nicholas. The court allowed this to be 
a good exception, and {aid they would not take theſe orders to be 
good by intendment; for the court will not intend a juriſdiction in 
the juſtices, where they do not intitle themſelves to it upon the face 
of the order. 2 Seff. C. 73. a OS „ Cn gd 
And in the caſe of Bourne and Spalding, E. 8 G. 2. The com- 
laint was, that the pauper was likely to become chargeable to the 
pariſh of Spalding; and the adjudication was, that the pauper was 
likely to become chargeable, generally, without ſaying o the ſaid 
par iſi of Spalding. And by lord Hardwicke Ch. J. There muſt be 
either an expreſs adjudication, or a plain reference to the complaint; 
becauſe it is the very point upon which the juriſdiction of the two 
Juſtices 18 founded. Here the complaint is right ; but the adjudica- 
tion is at large, there being no words of reference. It is only that 
the pauper is likely to become chargeable. Now this may be to his 
relations or parents, as well as to x pariſh. And he cited the caſe 
of St. Nicholas and St. Peter's as ſimilar to the preſent : And ſaid, 
that the caſe of Barho/m and Witham was not finally determined by 
the court, but was referred to the judge of athze. And he added, 
that there was no caſe that he could meet with, upon the ſtricteſt en- 
quiry, where an adjudication at large, without ſome words of re- 
6 to the complaint, was holden to be good. Burrow's Settl. 
4%. 39. | | f „ re | 9 
So in the caſe of Ufeulm and Clyſthydon, M. 13 G. 2. It was 
objected, that the paupers were ſaid to be likely to become charge- 
able, but did not ſay to what pariſh. The words were, * And 
„ whereas upon due examination and enquiry it appears to us, and 
* we do accordingly adjudge that they are likely to become charge- 
* able.” By Lee Ch. J. and the court: The objection is fatal. A 
complaint muſt appear of the paupers being likely to become charge- 
able to the pariſh from whenee removed; and there muſt be an ad- 
judication of the truth of it. For the juſtices have no authority 
without ſuch complaint and adjudication. We cannot ſupport an 
order by implication. There is no neceflity indeed for any parti- 
cular form of words. But there muſt be an adjudication of it in 
ſome words or other. Burrow's Settl. Caf. 138. | 


* And in the ſame term, between the inhabitants of Netherton and * P 574 


Hoblench, an order was given up as indefenſible, on the like objec- 
ton. Burrow's Setil. Caf. 139. 
33 "Upon 
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Upon due proof made thereof, as well upon the examination, &c.] 
H. 13 G. 2. K. and Fyſherton Dallemer. Upon due conſideration 
was lield to be ſufficient; for that due conſideration implies a due 
examination. 2 Seff. C. 48. 8 
Examination] T. 12 W. Ware and Stanſiead Mount Fitch, 
Exception to an order, for that it was ſaid, it appears upon exami- 
nation before us or ane of us. By the court: The examination ouglit 
to be before both, becauſe both are to make the judgment of re- 
moval. And Gould J. ſaid, the ſtatute directed, and the practice 
Was, to make complaint to one juſtice, and he grants his warrant to 
-bring the pauper before two juſtices, and then they two examine and 
remove. 2 Salk. 488. : 
Examination of the ſaid John Thomſon] T. 11 & 12 C. 2. K. 
and J/jtes. A pcrion ought to have notice, and be heard before he 
be removed: for he may produce a certificate, or give other ſufficient 
Jecurity, or ſhew cauſe otherwiſe why he ought not to be removed; 
eſpecially as he himſelf perhaps, by the removal, is likely to be the 
_ greateſt ſufferer: and therefore natural juſtice requires that he be not 
condemned unheard. Andr. 238. | 8 
Of the ſaid John Thomſon upon oath] H. to G. Munger-hunger 
and Warden. Exception was taken to an order, for that it was ſaid 
to be made upon due examnetion, without faying upon oath : But by 
the court, This is lufficient: for where it is ſaid to be made upon 
_ examination, it ſhall be underſtood to be upon oath. 2 Seff. 
As 4Q» | 5 | 
In the aforeſaid caſe of K. and VMyfes, one juſtice took the exami- 
nation, ancl other two juſtices removed upon that ſole examination, 
and in the order did ſet forth that the party was examined before 
themſelyes; for which and for not ſummoning the party before them 
an information was granted againſt the two juſtices. Andr. 238. 
M. 13G. 2. Col St. Aldwin's and Highworth. The order of re- 
moval appeared to be wholly grounded upon an examination taken 
by two juſtices of another county; and was therefore quaſhed. They 
ought to have examined into the matter themſelves; and in the pre- 
ſence of both together, and not ſeparately. And though they were 
not bound to ſet forth the grounds of their adjudication; yet when 
* they do ſet them forth, the court are to judge of them. And in 
this caſe, the examination which was relied u pon being taken by two 
Juſtices of another county, and the perſon examined by thoſe juſtices 
remained ſtill alive, for ought that appears to the contrary; it is 
plain, this depoſition ought not to have been received as evidence to 
ground their adjudication upon; though it might perhaps have been 
uſed as concurring evidence, And lord chief juſtice Lee ſaid, he had 
often heard it declared, that both juſtices ought to be preſent at the 
2% voce examination of the witnefles. And Mr, juſtice Page ſaid, 
he remembered a cale, wherein it was determined that both juſtices 
muſt be preſent ; and that it is not ſufficient for one juſtice to exa- 
mine the matter and tranſmit it to the other, and that other to ſign 
the order without examining into the matter himſelf. Burrows 
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Do adjudge the [ame to be true.) T.13W. Suddeſcomb and Bur- 
the officers, that the perſon removed was likely to become charge- 


able, but not adjudged ſo by the Juſtices. 2 Salk. 49i. 
F. 4 G. K. and Weſtwood. Order quaſhed, becauſe the juſtices 


kis laſt legal ſettlement, without adjudging that to be the place. 
rs Ta e FR: 

T. 3 G4 G. 2. K. and Minchin-hampton. Order, Wheregs 
complaint is made to us, that ſuch a perion is now become charge» 


the parith of Minchin-hampton. Objected, that here is no adjudi- 
cation that he is likely to become chargeable ; and quaſhed for this 
reaſon. 2 8 | 8 


lieve the ſame to be true. Quaſhed; for a man may believe a thing 
on uncertain evidence. 1 Sef}. C. 131. 


NO adjudication that he 15 likely to become. chargeable, and this is 
only the belief of another. Caſ. of S. 38. | 


that Jacob Duckin, with his wife and children, came from his place 


ſore require you to remove: Naught; for there is no adjudication of 


of abode and laſt legal ſettlement ® in Bury to Arundel, We there- * P 576. 


chat Bury was, which doth not appear whether true or falle. 2 
Sal. 479. 1 | 


dow thither. Quaſhed; for that here was no adjudication of the 
widow's ſettlement, and ſhe might have gained a ſettlement after the 
death of her huſband. 1 S/. C. 45. OS 

| T. 39 4G. 2. K. and Waratill, Adjudication that the aff 
Place of the pauper is at Warnhill in the county of Berks. Quaſh- 
ed; for that is no adjudication of the /ettlement. 2, Sefl. C. 92. 

= 1.3; An. It was held, that legal ſeltlement and laſt legal ſettla- 
Vent are the ſame thing; becauſe by every new ſettlement the prece- 
(eat is diſcharged. 2 Salk, 473. | 


their order fay, that the poor perſon was laſt ſettled there according 
7s {err noroledge. By the court: They ſhould have ſaid, he was 
lat ſettled there; an order is a judgment, and muſt be certain and 

poſitive: he might have been ſettled elſewhere, ard they not know 
It. Quaſhed. Caſes of S. 32. | | 
. And provide for them] The ſtatute directs, that the place whi- 
der they are ſent ſhall receive and provide for them; for which rea- 


Jon the tame is inſerted here in the order: but it ſeemeth that when 


cauſe 


waſh. \ Order quaſhed, becauſe it was only ſaid to be complained by 


only ſay, Me order him to ve removed to ſuck a ag as the place of 


able, we do adjudge that the laſt place of his lawful ſettlement is in 


aa pra 
p 6 4 G. tallinburgh and Harhay. On examination we do * | 


E. 10 An. Waltham Magna and Parva. | Whereas ſuch a perſon | 
is likely to become chargeable, as we are credibly informed, theſe 
are therefore to require you to remove: Quaſhed, for that here is 


And we do likewiſe adjudge that the- lawful ſettlement] A .o Mw. 
Bury and Arundel. Whereas complaint hath been made unto us, 
the juſtices which was his laſt legal ſettlement, but only a complaint 


1. 12 An. Eglium and Hartley-wintly. An order adjudges that 
a man was ſettled at ſuch a place; and therefore they remove his wi- 


M. 12 An. St. Mary Ottery and St. Mary's. The juſtices in 


the removal is into anothey county, thoſe words are unneceſlary, bee 


*P 577. 


allowed by the court: For the firſt order was to ſend the perſon to 


be determined on appeal to the ſecond order ] 
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cauſe inéffectual; for that the juſtices in one county cannot take or- 
der for the relief of poor perſons in another county. 

Beſides this general form of removal to the place of ſettlement, 
then may be other removals, as of wives to their huſbands, children 


to their parents, apprentices or ſervants to their maſters, or of per- 


ſons brought illegally from one pariſh to another. But this is not 
in purſuance of the ftatute of the 13 & 14 C. 2. but of the general 
power of the juſtices in regulating matters relating to poor perſons, 
Thus in the cafe of K. and Banbury. A conftable without warrant 
brought a child from Broughton to Banbury. Two juſtices of Ban- 
bury made an order, reciting the fact, to return the child to Brough-M 
ton, there to be provided for according to law. The court held the 4 
order good, for returning the child to the * wrongdoers ; and there- 
fore that part of the order was affirmed ; but it ought not to be faid, 
to be there provided for; but they are to be left to take their court 
according to law; therefore that part was quaſhed. Com. 372. 

Zo in the caſe of K. and Graveſend, E. 13 V. Two juſtices ſend 
Fane Goodbury from Graveſend to Tewton her maſter in Chad! 
(with whom ſhe was hired as a ſervant for a year) until ſhe ſhould 
be diſcharged. Afterwards, on the 2 1ſt of November (the firſt order 
being made the 6th of November by the juſtices of Graveſend ) anothet 
order was made by two juſtices of the county of Aer, to ſend the 
fame perfon from the pariſh of Chadwell to the parith of Graveſend 
It was inſiſted that the ſecond order was ill, being made before any 
appeal from the frft order, or diſcharge from the ſervice. But no: 


her mafter, and not to ſend her to the pariſh of Chadwell as the place 
of her ſettlement. Comyns. 97. For both the orders in this caſe 
might well {tand together: and the queſtion upon the merits wigi It 
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8 0 much concerning the uſual form of an order of removal: And ; 
after ſuch order and adjudication is made, that the ſame may appr 
upon record afterwards, in order to charge the pariſh, it was fa 
by Holt Ch. J. (1 Salk. 406.) that the moſt regular way for the me 7 
tices to proceed is to make a record of the complaint and adjudic ll 
tion, and upon that to make a warrant to the churchwardens au 1 
overſcers, to convey the perſons to the pariſh to which they ougl 
to be ſent, and deliver in the record by their own hands into coun 9 
the next ſeſſions, to be kept there amongſt the records, to charge ti 
pariſh. But how ſuch record hall charge the pariſh is not perha 
very evident; unleſs it ſhall appear likewiſe, that a removal vl 
made in purſuance of ſuch order: otherwiſe, how ſhall the pariſh 
charged by an order which poſlibly they knew nothing of, and coy 
ſequently could have no opportunity to appeal againſt? It is uſu 
in ſome places, for the overſeers a th made the removal, to brug 

the original order to the next ſeſſions, and there make oath, ti 
they removed the party in purſuance of ſuch order, and if then the! 
appear to be no appeal againſt it, the order is confirmed by the coun 
and filed amongſt the records. And although fuch confirmation 
merely void, becauſe the ſeſlions have no jurlidiction therein, unt 
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in the caſe of appeals, which here & is not; yet ſuch conSrmation is * P 578. 


alſo ſuperfluous and needleſs, for the order not. appealed againſt is 
final without more. And as ſuch order is a record of itſeff, and con- 
tains in it the adjudication of the qulitices, it feemeth that the court 
may record thereupon likewiſe, that no appeal was made, for in that 
caſe they are the proper judges whether an appeal was made or not. 
But {till it ſeemeth, that unleſs it be upon appeal, they have no power 
to enquire concerning the removal, for that as to them is extrajudi- 
cial : But the juſtices, who made the order, have a right to ſee it 
executed; and therefore they may enquire upon oath, whether the 
removal was duly made; and if it was, they may record the whole. 


Which record of the whole proceedings, being delivered in 3 8784 


next ſeſſions, and the court thereupon recording likewiſe that no ap- 
peal was made, in {uch caſe perhaps the pariſh may be concluded. 
And the form thereof may be thus: | 


Weſtmorland. ID) E t remembred, that on the nineteenth day of Ja- 
I nuary, 7 the thirty-ſecond year of the reign of our 


lord George the ſecond of Great-Þritain, France, and Ireland, king, 


defender of the faith, ani ſo forth, at Middleton iu the county afore- 
faid, Roger Thirnbeck overſeer of the poor cf the townſhip of Mid- 
dleton aforeſaid in the county aforeſaid, cometh before us, John Moore, 
eſquire, and Richard Burn, clerk, two of the fuſſices of our ſaid lord 
the king, aſſigned to keep the peace of our ſuid lond ihe king within the 
ſaid county, and alſo to hear and determine divers felomes, treſpaſſes, 
and other miſdemeanors in the ſaid county committed, and of the 
quorum, And complaineth to us the ſaid juſtices, and giveth. us to un- 
derſland and he informed, that Solomon Caradice, ſon of Alice Cara- 
dice, aged nine years, hath come to inhabit and doth inhabit in the ſaid 
townſhip of Middleton in the county aforeſaid, and is likely to become 
chargeable to the ſaid townſhip, and that the ſaid Solomon Caradice 


hath not gained any legal ſettlement within the faid townſhip, nor hath 


produced any certificate owning him the ſaid Solomon Caradice to be 

ſettled elſewhere; and thereupon he the ſaid Roger Thirnbeck prayei lz 
our warrant to remove and convey the ſaid Solomon Caradice to the 

(I or place where he the ſaid Solomon Caradice was laſt legally 
ettled. | 5 | 


And on the ſaid nineteenih day of January in the year af, oreſaid, at 


Middleton aforeſaid, in the county aforeſaid, Margaret Caradice, 
grandmother of the ſaid Solomon Caradice, cometh before us the Juſ- 


tices aforeſaid, and upon her oath on the holy goſpel to her then and 


there by us the juſlices aforeſaid admixiſtred, depoſeth and ſweareth, that 
ſhe the ſaia Margaret * Caradice had a daughter whoſe name was Alice 
Caradice, which Alice Caradice was never married, and is now dead, 
and that ſhe the ſaid Alice Caradice did bear the ſaid Solomon her ſon, 
at the pariſh of Beetham in the count y aforeſaid, and that the faid So- 
lomon hath been carried or gone about the country ever fince in a ſlate 
of vagrancy, that is to ſay, wandring and beggtn2, and doth now in- 
habit in the faid townſhip of Middleton with William Caradice grand- 
father of him the ſaid Solomon. JVA 

e ; 0 Whereupon, 


*P g. 
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Tieres pon, and on aue conſideration had of the premiſes, we the 
Viſtices aforeſaid, on the ſaid nineteenth day of January, in the year 
«joreſaid, at Middleton aforeſaid inthe county aforeſaid, do make our 


wariant under our hands and ſeals in the form and words following; 
that is to ſay, [Here ſet forth the warrant of removal.] 


And afterwards, on the twenty-firſt day of January in the year afore- 
ſaid, at Middleton aforeſaid in the county eforeſaid, the ſaid Roger 
Thumbeck, overfeer of the poor aforeſaid, cometh before us the juſitces 
eforeſaid, end upon his oath on the holy goſpel to him by us the ſaid 
Juſitces admimſlred, depofeth and ſweareth, that on the twentieth day 
of January in the year aforeſaid, he the faid Roger Thirnbeck did 
remove and convey the ſaid Solomon Caradice from and out of the faid 
townſhip of Middleton 7o the ſaid pariſh of Beetham, and him the ſaid 

Solomon Caradice, together with a true copy of our warrant aforeſaid, 
did deliver to O. P. overſeer of the poor of the pariſh. of Bettnam 
aforeſaid, at the priſhi of Beetham aforeſaid, in the county aforeſaid. 
In witneſs whereof, we the faid juſtices, at Middleton aforeſaid, in the 
county aforeſaid, the twenty-firſt day of January in the year aforeſaid, 
to this preſent record do ſet our hands and ſeals. + 

And to this may be annexed the order of removal, confirmed at the 

 ſeſhoms on appeal, or not appealed againft. And it may be proper 
to have duplicates; one filed at the ſeſſions, and the other kept by 
the townlhup.. Vf. „ 


By the 3 W. c. II. as aforeſaid, there is a penalty of 5 l. inflicted 
on the churchwardens or overſeers not receiving a perſon ſent by 
warrant of removal. On which this caſe happened; M. 28 G. 2. 
K. and Davis. Indictment for refufing to receive a pauper, ſent by 
order of two juſtices to the liberty of the Tozer. Plea, not guilty. 
Verdict againſt the defendant. It was moved in arreft of judgment, 
that the 3 W. c. II. having directed another method of puniſhment, 
| 4 to wit, a fine to be levied by warrant of diſtreſs in a ſummary way, 
P 580. that ſhould be * ſtrictly purſued. —— Denniſon J. If a ſtatute create 
A new offence, and give a puniſhment, that rule muſt be followed; 
but if the offence was before at common law, and a new puniſh- 
ment only given, it is indictable alio. So if one ſtatute give one pu- 
niſhment, and another ſtatute give another puniſhment, the proſe- 
cutor has his eleètion. This was an offence before the 3 7/7. Such. 
2 pariſh officer might have been indicted on the 13 & 14 C. 2. c. 12. 
or what would have become of a pauper in caſe of diſobedience 
between the pailing thoſe acts? But the 3 VW. c. 11. does not relate 
to removals from pariſh to pariſh, but from county to county ; and 
thereſore there is no remedy but by indiStment.——f9fer J. In all 
caſes where a juſtice has power given him ta make an order, and di- 
rect it to an inferior miniſterial officer, and he diſobeys it, if there be 
no particular remedy prefcribed, it is indictable. And judgment 
| was given againſt the defendant. [To which may be added, that the 
| ſtatute of 13& 14 C. 2. c. 12. requires in expreſs words, that ſuch 
4 ofucer refuſag hall be b9ura aver to tht affices or tffons there to be 
1 indicted.] e = K 


od 
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If the perſon removed returns of his own accord, without a certi- 
ficate; the aforeſaid act of the 13 C 14 . 2. c. 12. and alſo the va- 
grant act of the 17 G. 2. c. 5. have directed that he ſhall be ſent to 
the houſe of correction, according as is above expreſſed. In the caſe 
of K. and Engell, T. 8 G. 2. The juſtices of Berk/tire had a petty 
ſellons to ſearch after vagrants, and a poor man reſiding in the pariſh 


of Bing field, being examined, confelled himſelf to be ſettled in the 
pariſh of Sunning; whereupon the juſtices ordered him to be re- 


moved to Sunning. On his returning from Sunning without a certi- 


ficate, the defendant, who was one of the juſtices that had been pre- 


ſent at the ſaid petty ſeſſions, did, without any ſummons, or oath 
made of his return, commit the man to the houſe of correction, 
where he was kept three days. Upon this, the court was moved to 
rant an information againſt the juſtice. The court allowed the 
tranſactions of the petty ſeſſions in this caſe to be irregular, becauſe 


there was no complaint made of his being chargeable or likely to be 


chargeable . to the pariſh of Bing field; but yet, as that was only a 


3 miſtake of judgment, the court would not have thought it worthy of 


aving convicted him unheard, being contiary to natural juſtice, 
they were inclinable to grant an information, but as no malice ap- 
proven in the juſtice, the court allowed the proſecutor to accept of 


ome propoſal made by * the juſtice, to make him ſatis; jon. * 


Caſes in the time of lord Hardwicke. 124. 


puniſhment; but the ſending lym to the houſe of correction, after 


P58 7. 


In the caſe of Baldwin and his wife againſt .Blackmore eſquire, 


E. 31 G. 2. Baldwin and his wife were removed by order of two 
juſtices from Marſden to Banknewton. Which order was not ap- 


pealed againſt. Afterwards, they both of them returned to Marſden 
without bringing a certificate. Of which, complaint being made in 


writing and upon oath to the defendant Mr. Blackmore, who was a 
Juſtice of the peace for the county of Lanceſler, he iſſued his warrant 


to bring them before him; who being accordingly brought, and the 


facts fully proved upon oath, he committed them to the houſe of 


correction, until they ſhould be diſcharged from thence by due courſe - 


, of law. Upon the trial of this cauſe, there was a verdict for the 


plaintiff, and 1 8. damages, ſubject to the opinion of the court, on the 
two following queſtions: 1. Whether there ought not to have been 


a previous conviction of vagrancy? 2. Whether the wife could be 
convicted of vagrancy, or be liable to be ſent to the houſe of correc- 


tion for returning without a certificate, as ſhe only accompanied and 


reſided with her own huſband? On the argument of this cauſe, lord 


Mansfield intimated, that it would be a very right thing to compro- 


3 | miſe this matter; and he deſired to be informed how the uſage had 
_—_ bcc, about ſending the wife to the houſe of correction with the huſ- 


band: (though it would not indeed, as he obſerved, alter the law.) 
Afterwards this caſe being mentioned as ſtanding for the opinion of 
the court, Mr. Norton (tor the defendant) ſaid, he had ſeveral cer- 
tificates of its being the practice, for juſtices to commit the wife, as 
well as the huſband, for returning to the pariſh from whence they 
had been removed, although ſhe ſo returned with her huſband. —— 
Lord Mansfield delivered the reſolution of the court: He obſerved, 
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that it was manifeſt the juſtice had not acted intentionally wrong, 
And it is plain that the jury were of that opinion, as appears b 
their giving only 1s. damages. The court would gladly therefore 
have leaned towards excuſing this gentleman from ſuffering for what 
he had honeſtly and without any bad intention done, if they could 
have found him juſtifiable by any legal excuſe. But there is one 
fatal objection to his proceeding, which we cannot get over, and 
which puts all the other points out of the caſe: and that is, that the 
Warrant of commitment is illegal. The legality of the warrant de- 
ends upon two acts of parliament, or at leaſt upon one of them. 
| 7 For there are two acts of parliament, upon one of which two this 
*P 582. warrant muſt be founded; though it doth * not appear upon which 
of the two juſtices proceeded. Theſe two aQs are, the 13 & 14 C. 2. 
c. 12. (a law made before the certificates under the late acts exified;) 
and the 17 G. 2. c. 5. (which relates to perſons returning without 
bringing ſuch a certificate.) Now the warrant is not within the for- 
mer of theſe acts: The commitment is, ti diſcharged by due courſe 
of law; whereas upon this act it ſhould have been, to the houſe of 
correction, there to be puniſhed as a vagabond, or, to a public work- 
| Houſe, there to be employed in work and labour. Nor can this war- 
rant be good on the latter aët; becauſe the power given to the juſtice 
by that act is, to commit ſuch offenders to the houſe of correction, 
there to be kept io hard labour for any time not exceeding one month: 
Whereas this warrant is quite general: It is an indefinite commit- 
ment; nor for a preciſe limited time as the act directs. Therefore 
the warrant of commitment is totally illegal; and conſequently, the 
| Plaintiff is intitled to the damages that he has recovered. Burrow, 
| Mansfield. 595. PE 2 TO 
Note, It ſeemeth adviſeable, if the party returns without a certih- 
| cate, not to ſend him to the houſe of correction till the time for ap- 
pealing againſt the order for removal ſhall be expired; for the ſeth- 
ons may quaſh the order. And the ſtatute of C. 2. ſays, if he ſhall 
not remain in ſuch pariſh where he ought to be ſettled, he ſhall be ſent 
to the houſe of correction. And the 17 G. 2. ſays, All perſons who 
ſhall V ui return to ſuch pariſh or place from whence they have 
been legally removed by order of two juſtices, ſhall be ſo ſent to the 
Houſe of correction. It is true, the order may be ſuppoſed legal till 
reverſed : But it may put the pauper to great inconvenience, in re- 
moving his goods, family, and trade; and then returning (poſſibly) 
aiter the net ſeſſions. Es | 


{ 
| 
{ 
: 


11. Order of removal of a certificate perſon. 


As it will appear from what hath been ſaid under the former head, 
Concerning the removal of poor perſons having no certificate, that in 
moi of the books there are many bad orders; fo it will appear alſo 
from thence, and from what will be ſaid under this head, concern- 
ing the removal of certificate perſons, that as to this kind of remo- 
val there is ſcarce one good order {which 1s a little ſurprizing in 2 
matter of daily practice), yea ſcarce one which is capable of I 
| | | amende 
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amended even by the ſtatute of the 5 G. 2. for there are objections 
which go to the very effence and ſubſtance of the order, efpecially 
the want of proper adjudications, either that the party is *. become- 
chargeable, or of the place of his laſt legal ſettlement (for he may 
have gained one after the certificate), or both: for judgment with- 
out adjudging, is a contradiction; and where there is no judgment, 
there is in ſtriètneſs nothing to appeal againſt, but only an order that 
the pariſh ſhall receive and provide for a perſon who for aught ap- 
pears doth not belong to them. | " 5 
By the 8 & 9 W. c. 30. If any perſon who ſhall come into any pa- 
riß or place, there to reſide, ſhall deliver a certificate to one of the 
= churchwardens or overſeers there, ſuch certificate ſhall oblige the pariſh 
or place granting the ſame, to receive and provide for the perſon menti- 
oned in the ſaid certificate, together with his family, as inhabitants of 
that pariſh, whenever they ſhall happen to become chargeable to, or b, 
forced to aſk relief of the pariſh, townſhip, or place, to which ſuch 
certificate was given; and then, and not before, it ſhall be lawful for 
any ſuch perſon, and his children, wiough born in that pariſh, not, 
aving otherwiſe acquired a legal ſettlement there, to be removed, con- 
ve ye, and ſettled in the pariſh or place from whence ſuch certificate 
was brought. 1. 1. n n 
remove back any perſons or their families, reſiding under a certificate, 
and becoming chargeable, to the pariſh or place to which they ſhall be- 
long; ſuch overſeer or other perſon ſhall be reimburſed ſuch reaſonable 
charges as they may have been put unto in maintaining and removing 
W /uch perſons, by the churchwardens or overſeers of the place to which. 
ach perſons are removed; the ſaid charges being firſt aſcertained and 


removal ſhall be made; which ſaid charges ſo aſcertained and allowed, 
all, in caſe of a refuſal of payment, be levied by diſtreſs and ſale of 
the goods of the churchwardens and overſeers of the place to which 
1 certificate perſon is removed, by warrant of ſuch juſlice or juſtices. 
9. a _ Ig 


Form of an order of removal of a certificate, perſon. 


To the churchwardens and overſeers of the poor of 
the pariſh of Orton in the ſaid county of Weſft- 
morland, and to the churchwardens and. over- 
ſcers of the poor of the parith of Fenrith in the 
county of Cumberland. . Do] 


Veſtmorland. 


HER EAS com plai at hath been made by the churchwerdens 


„%%, count y of Weltmorland, unto us 210% names are hereunto ſet 
ad ſeals affixed, being two of his majeſly's Juſtices of the peace in and 
r the ſuid county of Weſtmorland, and one of us of the quorum, 


ar, and Agnes their daughter aged four gears, having for ſome time 


7 poft dreelt in the pariſh of Orton aforeſaid, being allowed ſe to da 


And by the 3 G. 2. c. 29. When any overſeer or other perſon ſhall 


allowed of by one or more juſlices for the county or place to which ſuck 


at John Thomſon, M ary is wife, T homas fheir fon aged eight, 


Qqqz > W 


*P 583: 


aud goerfeers of the poor of the pariſh of * Orton aforeſaid in & p 584, 
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by reaſon of a certificate, bearing date the day of ——n—— 7; th, 
year of our Lord unden the hands and ſeals of A. C. and B. C. 
churchwardens, and A. O. and B. O. overſeers of the poor of the ſaii 
pariſh of Penrith, atteſſed by A. W. and B. W. two credible witneſſes, 
and allowed by J. P. and K. P. eſquires, two of his majeſly's juſtices of 
the peace for the ſaid county of Cumberland, according to the directions 
of the ſeveral acts of parliament in ſuch caſe made and provided, are 
become chargeable to the ſaid pariſh of Orton; And whereas it appear; 
to us, as well upon the oaih of the ſaid John Thomſon as otherwiſe, 
that neither they the ſaid John Thomſon, Mary Vis wife, Thomas ani 
Agnes therr children, nor any of them, have gained any legal ſettlement 
fince the date of the ſaid ceriificate: Whereby, and upon due con/idera- 
1 tion had of the premiſes, it appears to us, and we do hereby ad judge, 
L that the ſaid John Thomſon, Mary his wife, and Thomas and Agnes 
il their children, are become chargeable to the ſaid pariſh of Orton, and 
that the place of the Iafl legal ſettlement of them and every of them is 
in the ſaid pariſh of Penrith in the ſaid county of Cumberland : 17 
are therefore to require you the ſaid churchwardens and overſeers of it 
poor of the ſaid pariſh of Orton, or ſome or one of you, to convey ihe 


* 
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ſaid John Thomſon, Mary his wife, and Thomas and Agnes their 
children, from and out of your ſaid pariſh of Orton to the ſaid pariſh 

_ of Penrith, and them to deliver to the churchwardens and overſeers d 

the poor there, or to ſome or ons of them, together with 1his our order, 

or a true copy thereof, at the ſame time ſhewing to them the original; 

And we do alſo hereby require you the ſaid churchwardens and overſeer 

> of the poor of the ſaid pariſh of Penrith, to receive and provide fo Wi 
them as inhabitants of your pariſh. Given under our hands and ſeal 1 

the —— day of —— 71 ihe year of our Lord —. — 


o . 


Allowed by J. P. and K. P. eſquires, two of his majeſly's juſtices i 
the peace] H.g An. K. and Newton. Order for removing a ce- 
tificate perſon, not ſetting forth that it was allowed by two juſtice, Wl 

but adjudging the pariſh which granted the certificate to be the place 

1 of the laſt legal ſettlement. By Mr. J. Probhyn: The order is good 
P 585. for“ it ſets out that the pauper came by certificate; and adjuagsl 
that he was actually chargeable, and that Newton was the place ol 

his laſt legal ſettlement, he having gained no ſettlement elfew:cl 

Hfince; which ſets out the whole reaſon of their judgment, and wou L 

m_ the ſettlement good, if there had been no certificate. 1 $i 


M. y G. Barleycroft and Cole-overton. Order of removal of al 
certificate perſon; It was not ſaid that the certificate was afteſled, ll 


only that it was allowed. But by the court: The atteſtation 15 1 
the ſtatute made previous to the allowance; and therefore when the 
ſay it was allowed according to the act of parliament, we muſt inte 
it was atteſted, for otherwiſe it could not be ſo allowed. And tit WM 
order was confirmed. Str. 402. 3 = 
Are become chargeable] E. ꝙ An. Q: and Brumſlead. An orc 
of two juſtices for the removal of a man that came into a pariſh vi 
certificate, was quaſhed upon this exception; It was ſaid in the 8 
der, that they removed him becauſe he was likely to become one 
Cc | Att 
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able: And the whole court were of opinion, that the juſtices cannot 


remove a perſon that comes into a pariſh b 
actually chargeable to the pariſh. 


y a certificate 
2 Salk. 530. 


, till he is 


H. 4 G. Teelby and Willerton. The juſtices remove a certificate 
woman, being likely to become chargeable. 


is by the ſtatute not removeable, till ſhe actually 


able. 


And the order was quaſhed. Str. 77. 


But by the court: She 


becomes charge- 


And we do hereby adjudge] T. 2. An. Maldon and Fleetwick. 


An order. was made, 


reciting, 


made unto us, that ſuch a perſon, who is lately come into the 2 
with a certificate, is actually chargeable to the pariſh; theſe 


= therefore to require you to remove: And 
no adjudication. 2 Salk. 5830. 


T. 15 G. 2. 


the making of it, and * that was not determined: The preſent ſeems *P 586. 


Great Bedwin and Wilcot. 


that whereas complaint hath been 
riſh 


are 


quaſhed, for that there was 


3 Order of removal of a 
certificate perſon, in which there was no complaint of the church- 
wardens or overſeers, nor any adjudication that the certificate perſon 
is actually become chargeable. On appeal, the ſeſſions in purſuance 
of the 5 E. 2-amend the order in tagle particulars, as matter of form 
only, and inſert in the ſaid order ſuch complaint and adjudication. 
And now the queſtion was, Whether theſe amendments went only to 
matter of form, or to the ſubſtance and merit of the order? By Le 
Ch. J. There has been but one caſe in this court on this at&t ſince 


to be a very ſtrong caſe againſt the power of amending. For there 
muſt be a complaint from the overſeers, otherwiſe the juſtices have 
no power to remove; and a certificate perſon muſt be adjudged to be 
actually chargeable, otherwiſe he cannot be removed: And theſe + 
amendments might be the real merits on which this caſe depended. 
And it would be a detrimental conſtruction of the act, to take it fo 
largely; and would be giving the ſeſſions an original juriſdiction. _ 
And quaſhed by the whole court. 2 S/. C. 142. Str. 1158. 


Burrow's Settl. Caf. 163. | 
Bur after all, it doth not appear, 


how it becomes neceſſary in the 


order of removal, to take any notice of the certificate at all, or to 
make any further uſe of it than as evidence to the juſtices of the fet- 
tlement: And if it is not necellary to recite it, it is better to omit 
the ſame; becauſe a miſrecital, either in the date, or in the names 
of the perſons, or in any other material part, will be fatal, for that 
then there will be no ſuch certificate as is there recited, and the order 


muſt fall of courſe. 


And I do not ſee, why the form may not be 


much more plain and ſimple by drawing the ſame very little varied 
from the common form of an order of removal of other perſons hav- 


ing no certificate. 


It is true, where the perſons are only likely io be 


chargeable, it is then requiſite to ſet forth in the order, that they have 
no certificate; for if they have one, they cannot be'removed till they 
actually be chargeable. But if the order do ſet forth that they are 
caargeable, in that caſe it is not at all material whether they have a 
certiticate or not; for in both caſes alike, they are then equally re- 


moveable. 
cate perſon, and for a 
become charge able: 


And if fo, then the form may be this, both for a certifi- 
perſon having no ceftifieate, who is actually 


Weſtmorlang. 
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Weſtmorland. O the chnrehwardens and overſcers of the poor » of 
the pariſh of Orton in the feid county of Weſt- 


morland, and to the churchwardens and overſeers of the poor of the pa- 


6 of Penrith i in the county of Cumberland, and io each and every f 
tem. 

Upon the complaint of the churchwardens and overſeers of the FOOD 
of the pariſh of Orton aforefaid in the ſaid county of Weſtmorland, 


Unto US whoſe names are hereunto et aud fe als affixed, bei ng two of his 


majeſly's Juſtices of the peace in and for the ſaid county of W eſtmorland, 


and one of ns of the quorum, that John Thomſon, Mary his wife, 
Thomas their ſon aged cight years, and Agnes thetr daughter aged four 
xcars, haue come to inhabit in the faid pariſh of Orton, n0t having 


gained a legal fettleme nt there, and that the faid John * Thomſon, 


Mary hts wife, and Thomas and Agnes thar children, ars now charge. 


able to the ſaid pariſh of Orton: We the ſaid juſtices, upon due proof 


made thereof, as weil upon the examination of the ſaid John Thomſon 


upon oath, as otherwiſe, and likewiſe upon dus conſideration had of the 


premiſes, do adjudge the ſame tile true; and we do likewiſe adjudge, 


that the Iazwful ſettlement of them the ſaid John Thomſon, Mary his 


wife, and Thomas ard Agnes their children, is in the ſaid partſh of 
Penrith in the ſaid county of Cumberland: We there/ore require you 


the ſaid chiurchwardens and overſeers of the poor of the ſaid pariſh of 
Orton, or fome or one of vou, io convey the fard John Thomſon, Mary 
his wife, and Thomas and Agnes their children, from and out of your 
{uid pariſh of Orton, 1o the ſaid pariſh of Penrith, and them to deliver 


to the ehurchwardens and overſeers of the poor there, or to ſome or one 


of them, together with this our order, or a true copy there, at the 
lame i me ſfierving to i heni the original; And we do alſo herevy require 
you lhe fat churchwaradens and overſecrs of the poor of the aid pariſh 
of Femith, to recetve and provide 72 them as inhabitants 0 of your pa- 
riſh. Gier under our hands and ſeals ihe - day of in the 
Year of the reign of Hie majeſty king George the third. 


It doth not appear what ſhall be done, if a certificate perſon, after 
having been removed, !hall return with a new certificate; that is, 
whether or no the partfiithall be obliged to receive him again, until 
he thall again become chaigtahle. It ſometimes happeneth, that a 
certificats ers is decoyed into acceptance of relief from the pariſh 
Ctlicers, in order that they may bet rid of him. If a new certificate 
Lal. miutle him to return, this kind of practice may be fruſtrated. 
Upon a removal, the certificate is at an end. But the pariſh may 
grant him another. And there is no law which ſcemeth to give 
power to any palilh to fefuſe hun. But this is a cate not likely to 
happen frequently ; becauſe the pariſh granting the certificate muſt 
pay the charges ot removing ſuch certificate perſons when charge- 
able, and of their maintenance in the mean time. c 


iti. Appeal againſt the order of removal. 


Power of h 1. All per ſons who td themſelves aggrieved by 
PR 18, eny fuch Judgment of the fail tw juſtices may 5 
. | peu 
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pea ] to the juſtices of the peace fi he ſaid county, at their next quarter 

ſeſſions, who * ſhall do them juſiice according to the merits of their * P 988. 
cauſe. 13 & 14 C. 2. c. 12. J. 2. | 8 

And by the 8 C9 V. c. 30. The appeal againſt any order of remn- 
val of any poor perfon, ſhall be had, proſecuted, and determined, at 
the general or quarter ſeſſ.ons of the peace for the county, diviſion, or 
riding, wherein the pariſh, townſhip, or place, from whence ſuck poor 
perſon ſhall be removed goth lie, and not elſewhere. ſ. 6. 

All perſons who think themſelves aggrieved) E. 4 V. K. and 
Hartfield. Two juſtices removed Nicholas Wells from the pariſh of 
Harifield to the pariſh of Trampfie ld, from which order, Wells the 
party himſelf, and not the parith, appealed. It was objected, that 
the party himſelf cannot appeal, becauſe the appeal is only given to 
the pariſh aggrieved: But by the whole court: The party may ap- 
peal as well as the pariſh. (an, 222... | 
JT. 46. K. and Almonbury. An order of two juſtices was quaſh- 
ed at the ſeſſions a pon appeal, without ſaying, at the appeal of the 
party aggrieved. And the court inclined to qualh the order for this 
fault, till they were informed the precedents were moſt of them fe, 
and for that reaſon and that only, as Pratt Ch. J. declared, the or- 
der was confirmed. Str. 96. . 


At the next general or quarter ſe Fons] F. 2 G. 2. XK. and Nor- 
ton. Exception was taken to an order of ſeſſions, for diſcharging an 
order of removal, becauſe the juſtices order was dated June 21, and 
the ſeſhons order was not till Michaelmus ſeſſions following, ſo that 
Midſummer ſeſſions intervened. To this it was anſwered, that b 
the expreſs words of the ſtatute the appeal is to be to the next ſeſſions 
after the parties find themſelves aggrieved, which is not till the re- 
moval: And for aught appears Michaelmus ſeſſions might be the next 
ſeſſions after the grievance. And ſo it 1-45 held in the caſe of Mil- 
brocꝶ and St. John's in Southampion, M. 16. To which the court 
agreed, and the ſeſſions order was affirmed. Str. 831. _ oy 
= 7.1177. K. and Langley. It was moved to quaſh an order of 
ſelhcns, becauſe the juſtices had adjourned the appeal from one ſe ſſi- 
ons to another, and ſo the determination upon the appeal was not at 
the next quarter ſeſſions. But by the court: The appeal mult be 
odged at the next quarter ſeſſions, but when it is lodged), the juſtices 
may adjourn it. 2 Salk. 605. Comb. 365. | * 
19 G. 3. K. and the juſtices of Gloucefler ſhire. On a motion 
ora mandamus to compel the juſtices of the * quarter ſeſſions of Glou- FP 589. 

ſierſhire, to receive an appeal againſt an order of removal, it ap- 
peared from the affidavits, that the examination of the pauper was 
aken in Auguſt; the order of removal the 12th of November follow- 
ug; and the ſeſſions, where the appeal was tendered, held on the 
2th day of January in the enſuing year; that zo notice of appeal had 
deen ſerved (for which the reaſon ailigned was, that the appellants 
ad not been able to get their witneſſes ready till it was too late to 
ſuch notice); that the court had been” moved to receive tne ap- 
deal, and adjourn the conſideration of it till the tollowing ſcihonsp = 
1 and ® 
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and had refuſed. The court was clearly of opinion, that the juf. 
tices ought to have received the appeal; and the rule for a mardamuy 
was made ablolute. -Doweas. 8... 

In the fame term, in the caſe of K. and the juſtices of the Ea. 
Riding of Yorifhire, it was moved for a mandamus to receive an ap- 
pcal againſt an order of removal on the following facts: The order 
of removal had been made by the two juſtices on the 22d of Septem- 
ber, but the pauper was not removed till the 5th of October. Hull, 
the place to which the pauper had been removed from Whitby, is 69 
miles from Aorthallerton, where the ſeſſions began on the 6th of 
October. At which ſeſſions no appeal was entred. And at the 
Epiphany ſeſſions following, which began on the 12th of January, 
Fl oflered an appeal, but the juſtices refuſed to hear it, thinking 

_ themſelves bound by the words of the ſtatute, which direQts the ap- 
peal to be to the nat ſeſſions. On ſhewing caule, it was intiſted, 
that the ſucceeding ſeſſions had no juriſdiction; that an appeal might 
have been entered at the Mickaelmas ſeſſions, on the ſecond or tin:d 
day, for that no notice is neceffary in order to intitle the parties to 
enter their appeal, although if there has been no notice, or not rea- 
Jonable notice, the juſtices are bound to adjourn the hearing till the 
enſuing ſeſſions. The court ſaid, that by next ſeſſions the ſtatute 
meant the next poſſi ble ſeſſions, and that here it was impoſſible for 

the appellants to lodge their appeal at the Micliaelmas ſeſſions. And 
the rule was made abſolute for a mandamus. Douglas. 183. 

7. 17 G. 3. K. and the juſtices of Devonſhire. A mandamus had 
been moved for to the juſtices of Devon, to hear an appeal to an or- 
der of removal of Join Cook and his wife and children, from Withe- 
ridge to Paddingion, both in the county of Devon: The juſtices at 

toe ſeſſions had refuſed to enter into it, as one ſeſſions had intervened 

* P 590. ſiace the removal: The facts were, that the order of removal * was 
dated Odlober 21, 1776; in November the pauper was removed 
ſometime afterwards it was agreed between the two pariſhes that the 
queſtion ſhould be decided by the opinion of Heath ſerjeant, pro- 
vided ſuch opinion was given on or before the 14th day of Fanuary i 
the ſeflions b.-;inning on the 15th. It was alſo agreed, that no other 
inſtructions ſhould be given to the counſel, than the examination oil 


* 1 * 3 8 * * PALS 7 2 * — 9 9 7 "oy \ 
Oo oo ad ee 1 * N ” 4 — r 4 % 3 
%— : :::ß ſ———PPĩͤ IE 3 eee ER RS 
his d Sa... FF YUEN. gs SR n 2 F Oy -4"8 Wai . 


8 vs 8 7 2 >, 
$3 1 . 
„el 3 


the pauper, which was, That he was born in the pariſh of Vi: 
ridge, and about the age of ſeven years was bound to Richard 1 

worthy of Witheridge, with whom he lived till 21, and then maui 

an agreement with his maſter to give him one guinea to dilchain 

him from his apprenticeſhip: That the ſaid Elzworthy gave him a dl pL 
charge under his own hand: That after different ſervices he gaine 8 
a ſettlement by hiring and ſervice under Robert Salter, in the par I 
of Paddington, if he was fo far diſcharged by the above tranſact" 
as to be capable of gaining a ſettlement by hiring and ſervice —V mM 
the 1oth of January the opinion was given; and was, «“ That i tk l 
* jindenture of apprenticeſhip remained in the maſter's hands uno 
<« cellcd, the apprenticeſhip ſtill continued, and the agreement vl 
4e no diflolution thereof, but only a licence to the apprentice to ſei 
« where he pleaſed.” On this day the officers = Witheridge ill 
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the officers of Paddington, that as the opinion was not deeiſive, they 
muſt enquire of the maſter what had become of the indenture. Ar 
the ſeſſions on 15th, no appeal to the order of removal was entred. 
At the Zaſter ſeſſions following, the pariſh of Paddington appealed; 
but the juſtices refuſed to enter into it, as not being in time. 
Buller having early in the term moved for a mandamus on the ground, 
that under the agreement, the opinion in favour of Paddington was 
concluſive, and that Paddington had appealed in conſequence of ob- 


jections raiſed to this deciſion ſubſequent to the Epiphany, ſeffions, and 


therefore the ſtatutable limitation of appeal to the net lelhons ought, 
during the time the parties were under the terms of compromiſe, to 
be ſuſpended: On the laft day of term, Fanſhaw and Milles ſhewed 


cauſe, and having fully ſatisfied the court upon the fact, of the ap- 
peal having been prevented in conſequence of the objection not hav- 


ing been raiſed previous to the Epiphany ſeffions : By lord Mans» 


Feld. As both parties had agreed that this queſtion ſhould be fub- 
mitted to counſel, and that his opinion ſhould conclude, though the 
court does not quite agree with the counſel in point of law, they 


would not, had the opinion been poſitive, have granted * the man- 
damus. Upon the point of law, I am of opinion, that if the inden- 
ture had not been deſtroyed, but remained in the maſters hands, rhe 
apprentice would yet have gained a ſubſequent ſettlement in Fud- 
dington: The maſter received a guinea of his apprentice, then of 
full age, for the exprefs purpoſe of vacating the indenture: Why, 
could the maſter after this, have uſed the indenture againft the aps 
prentice ? So far from it, that the apprentice might have brought an 
action againſt the maſter for it. But the opinion of the counfel was 
hypothetical only, and upon a ſtate of facts at the time not ſettled 
and ſubmitted to him by the parties; the caſe therefore might be aen= 
ſidered as open to the interpoſition of the court: But the merits of 
the caſe appearing to be clearly againſt the party applying, the court, 
to prevent further litigation and expence, refuſed the rule; and on 
account of ſome miſconduct with reſpect to the affidavits laid before 
the court by the proſecutors of the rule, directed that it ſhould be 
diſcharged, with coſts out of pocket. Mandamus denied. Cal. 


C, 32. 


But where the ſeſſions itſelf is adjourned, the ſtyle of the ſeſſions 
ought not to run at ſuch a 46 ons held by adjournment, but the time 
of the firſt meeting of the ſeſfions ought to be ſet forth, and that the 
lame was continued to ſuch further time by adjournment : As in the 


Jaaſe of Q and the inhabitants of Hindercleave : An order made at the 


general quarter ſeffiong of the peace held by adijourument was quaſhs 
ed, becauſe it did not appear that this was the next general quarter 


eeons, for it might be that the ſeſſions was begun, and continued 


by adjournment before the order was made. 19 Viner. 356. ; 
T. 10 G. 2. Heptonflall and Errendon. The ſeſſions was ſaid 
to be holden on ſuch a day by adjournment, and i did not ap 


when the original feſſions was holden. And the order was ed 


for that cauſe. Burrow's Seitl. Caf. 88. . 
H. 20 G. 2. K. and Polftcad. Appeal was made to the quarter 
ſeſſions in Suffolk, held April 7, 1746, againſt an order of remoyl- 
Vor. HI, 1 Rrr | The, 
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 yow's Settl. Caf. 293 


from Roode to North Bradley. North Bradley gave notice of ap- 
peal; on which KRoode took him back, but however got their order i 


FHrmation, as not being properly before them. Str. 1168. 


appeal ought to have been to the ſeſſions of the county, and not d 


*P 593: 


want of a ſufficient number of juſtices nothing could be done. April 
11, a ſeſſions is held at Ipſwick, and adjourned to the 14th at Bury, 


Str. 1263. 


ſeſſions was held at Kirton; and from thence adjourned to Caiſſer, 


caſt]; could not take up the appeal, for want of juriſdiction. A | 


ſtatute; and it may be adjourned from time to time, and from place 


too late for an appeal to the next feilions. And as to the order d 
confirmation, they qualhed that, as not being made on any appeal, 


H. 13H. Watford and Wendover. Two juſtices of St. Albans it 
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The ſeſſions was adjourned to April g, at Woodbridge, where for 


where the appeal was allowed. It was moved to qualh the order 
of ſeſſions, as made without juriſdiction, the ſeſſions ending for want 
of an adjournment at Woodbridge. And of that opinion was the 
court; for the words in the 2 H. 5. c. 4. and more often if need be, 
were never conſidered as giving more than one original ſeſhons ina 
quarter, but * only impowering adjournments. The country muſt 
take notice of adjournments, but are not ſuppoſed to expeti a new 
ſeſſions till the uſual time. And the order of ſeſſions was quaſhed, 


Z. 22 & 23 G. 2. V. efl Torrington and North T horeſoy. The 
at which place no ſeſſions was held purſuant to the ſaid adjournment. 
Afterwards a ſeſſions was held at Horncaſile; and the appeal was 
Heard and determined there. By the court: The ſeſſions at Horn- 
quarter ſeſſions muſt be holden four times in a year, as directed by 


to place: But if it is once dropped, it cannot be reſumed. Bur- 


T. 15 G. 2. Roode and North Bradley. A perſon was removed 
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confirmed at ſeſſions. The next ſeſſions ſet both aſide as fraudulent, 
And now Roode inſiſted, that the order was good, as not being ap- 
pealed from at the next quarter ſeſſions: And as to the other, that i 
was not in the power of one ſeſſions to ſet aſide the act of the other 
All being now before the court, they quaſhed the firſt order, as be- 
ing properly quaſhable on appeal; and would not take notice, that 
it was not at the next ſeſſions after ſervice of the order, which being 
in the caſe of a recent appeal, they would ſuppoſe to have been ſerved 


and conſequently without juriſdiction, and at the ſame time quathed 
the latter part of the ſecond ſeitons order, which reſcinded that con. 


"mn | | 2-97 I J 
For the county, diviſlon or riding, from whence the removal was) 


move a poor perſon to Wendover. Wendover appeals to the ſeſſion 
at St. Albans, where the order was confirmed. By the court: TU 


the corporation; and.as It was, it was coram non judice. 2 Salk 


Os ere 
"a in the caſe of Malden, M. 11 An. By lord Ch. J. Parte! 
where there is a town corporate that hath ſeſſions of its own, and th 
juſtices within that town make an order“ there, if the parties w 
appeal, they muſt appeal to the county ſeſſions, and not to their o 
{cllions, tor then there would be an appeal ab codem ad eundem, oy 
ds | ES | | eing 
1 Du 


1 
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being, it may be, the Une juſtices ſitting, who made the order. 
Cafes of S. 10. 

J. 8 G. 3. Eaſt Donyland and St. Giles's Colchefler. Two juf: 
tices for the boron gh of Colcheſler removed the pauper from St. Gzles's 
in Colcheſter to Ii 100 Dorland in Eſſex; and on appeal to the quarter 
ſeſſions of the borough, the juſtices there confirm the order, and ftate 
a caſe ſpecially upon the facts for the opinion of the court of kings 
bench. Upon arguing the matter there, it was obſerved, that the 
appeal ought to have been to the county ſeſſions. Unto which it 
was anſwered, that the parties having acquieſced in the juriſdiction, 
and entred upon the merits, and actually ſettled a caſe for the opi- 

nion of the court, they were not at liberty now to make the objection. 
But by the court: The borough ſeſſions had no juriſdiction to make 
BS this order of confirmation; and therefore their opinion and their or- 
der are both nugatory. The appeal ought to have been to the quar- 
BY tc: {eifions of the county. As no ſuch appeal has ever been made, 
tie original order ſtands good as unappealed from. And accord- 
ingly, the original order was confirmed. * Burrow s Settl. Caf. 
50. 

2. No appeal from any order of removal ſhall be | 
proceeded upon, unleſs reaſonable notice bæ given by Notice of 45 
the churchwardens or overſeers of the pariſh or place peal. 
appealing, unto the churchꝛuardeus or overſeers of te 
pariſh or place from which the removal fhall be; the nee of 
ih notice ſhall be determined by the Juſtices at the quarter ſeffions to 

Hich the appeal i is made; and Fit ſhall appear to them, that reaſon- 
able time of notige was not given, then they ſhall adjourn the appeal to 


Phe next quarter I effions, and then and there finally determine the fame, 
6. C. . ſ. 8. | 
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Reaſonable notice] It is not expreſſed i in the act, 99 this notice 
all be in writing; but the court will better judge of the reaſonable> 
WP cls of i it, if it thall be in writing: And it may be thus: 


0 the churchwardens and e of the poor of the pariſh of 
in the county of 
This is to gi ve notice to you and every of you, that we the churchwar- 
"ns and overſeers of the poor of the pariſh of in the county 0 
do intend at the next quarter ſeſſions of the peare to be holden 

pr the [aid county of — to. commence and proſecute an appeal 
parnſt an order of J. P. and * K. P. eſquires, two of his majeſty 's juſ- * P 594: 
es of the 2 of the ſaid county of or and concerning the 


Moval of to our ſaid pariſh of — „ itneſs our hands | 
Wis — day of —— 
A. 


C. 25 e 
& A of the 


3- H. 12 An. Malendine and Huſton.” Two Order not ap- 
tices by an order lend ſome poor perſons to pealed againſt, 
don. Two juſtices there by an order fend is final. 


ELLA: them ® 
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them back again. By the court: They ought to have appealed, and 
not ſent them back; and held the order of the firſt two juſtices to be 
good, becaule there was no appeal againſt it. Fol. 273. 
IT. 12 V. Chalhury and Chipping Farringdon. A perſon wag 
removed by order of two juſtices from a pariſh in Warwiclſhire to 
Chalbury in Oxfordſhire, from thence by order of two juſtices to 
Chipping Farringdon in Berkſhire: It was objected, That Chalbu;y 
_ ought to have appealed, and got the order upon them diſchaiged, 
Which Holt Ch. agreed: For ſending the man to another place, 
is falſifying the firſt order, which cannot be done, but by appeal; 
for the order of two Juſtices is a determination of the right againit all 


; 1 till it be reverſed : Chalbury ſhould have appealed from the | 


Warwickſhire order, and got that ſet aſide, and ſent the man back 
thither; and the juſtices there ſhould have ſent him to Clipping 
| Farringdon. Therefore the latter order was naught. 2 Salk, 
488. 5 : 

E.s G. 2. K. and Northfeatherton. Two juſtices made an or- 
der, by which they removed a man, his wife and four children, nam- 


ing them, to Featherton; and there was no appeal. Afterward 


Featherton finds out that this woman was not the wife, for that the 
man, though married to her, was married before to another woma?, 
and conſequently the ſecond marriage totally void. And they re- 
move the woman by her maiden name to Hor/ington, and the fout 
children thither alſo as baſtards. Horſington appeals; and the elle 
ons upon hearing the matter ſtate the caſe ſpecially, that this woman 


and the four children were the ſame with the woman and children 


removed by the firſt order, and gave judgment that the firſt order was 
concluſive, and thereupon quaſhed the ſaid ſecond order. And by 


the court: They have ſlipped their opportunity, and the firſt order 


not appealed againſt is concluſive. 1 Se C. 154 


* p 595. * M. 16 G. 2. Nympsfield and Woodchefter. 1n-1731, a ma 


and his wife were removed from NNympsfield to Woodcheſter, and 
there was no appeal. They had afterwards returned to Nympsfieli 
and had there three children, who were now ſent from Mmpsfield t 
Moodcheſter together with the father. And upon an appeal as to tie 
children, it was offered to give in evidence, that the man had a for- 
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mer wife, and conſequently the children born at Mmpsfield were vl 


baſtards ſettled there. The ſeſſions refuſed to let Woodchefter go ini 
this evidence, being of opinion, that Woodcheſter was concluded) 


the firſt order unappealed from, and that it made no difference thi : 
the children were born afterwards. The court, on debate, cont 


ed both orders: For the marriage being eſtabliſhed by the firſt orde! 
the ſettlement of the children (which is derivative) follows of courſe 
and can no way be impeached, but by entring into the merits of ti 
firſt order, which hath been acquieſced in. And nothing is more & 
tabliſhed, than that an order unappealed fiom is concluſive. Sir 
1172. Bur. Settl. Caf. 191. | 

T. 21 & 22 G6. 2. Sutton St. Nicholas and Leverington. Net, Bu 
zin, the pauper, was removed from Sutton St. Mary's to Leveringles 


Leveringlon did not appeal. And yet the ſeſſions confirmed this orig 


ord 0 
9 
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order, though unappealed from. Four months after the firſt order, 
a ſecond original order was made, to remove the pauper from Læuer- 
ington to Sutton St. Nicholas. Which ſecond original order was 
confirmed at the ſeſſions upon appeal. By the court: The ſecond 
original order, and the order of ſeſſions confirming it, were quathed ; 
4 the firſt original order was confirmed. For Leverington was 


bound y! the firſt original order una ppealed from, unleſs ſome ſub- 
e 


ſequent ſettlement appears. And four months is not a ſufficient diſ- 
tance of time, whereupon to ground a preſumption of having ac- 
quired a new ſettlement. And the order of ſeſſions, confirming the 
firſt driginal order, was quaſhed, as being a voluntary and extraju- 


dicial act of the ſeſſions, to confirm an order which was not com- 


lained of. And the like was done in the caſe of Godalming and 
d. Michael's in Wincheſter, in the 13 G. 2. The order of ſeſſions, 
which confirmed the firſt original order, was quaſhed, becauſe it was 
not made upon appeal. For which reaſon, it was agreed by the 
court and counſel to be void. Burrow's Settl. Caf. 276. * 
H. 6 G. 3. Silchefler and Enborn. Two juſtices remove George 
Wiſe and Jane his wife from Newbury to Enborn, and their order 
was not appealed againſt. Afterwards, * the riſh of Euborn, find- 
ing that Jane was not the wife of George Wiſe, two juſtices remove 
her, by the name of Jane Moor a ſingle woman, from Enborn to 
Sicul Silcheſter appeals. And on hearing the appeal, it was 
proved, that the ſaid Jane never was married to the ſaid George 
Vie. And therefore the ſeſſions affirmed this order of the juſtices. 
2 But by the court: The ſeſſions order mult be quaſhed. They ſaid, 


*P 596. 


that whatever the hardſhip might be in this particular caſe, or how 
doubtful ſoever this queſtion might be if it were res inlegra; yet its 


being fully ſettled, was a reaſon for them not to depart from it now: 
For that ſtare deci/is was always a good rule; and never more ſo, 


than in caſes of ſettlements of paupers, where it would make the 


utmoſt confuſion if they ſhould overturn ſettled determinations, 


which the juſtices all over England had been uſed to look upon as 
the rules of their conduct in ſimilar caſes. If ſhe was not his wife, 
it might have been controverted. But, as they have neglected to 


ent when they had a proper e to ſhew it, they are 
e 


opped to ſay ſo now. Burrow's Settl. Caf. 551. 


| H. 10 G. 3. Llanrhydd and Denbigh. Two juſtices (Mr. Mid- 
SS %d/:tor and Mr. Jones) made an order of removal, in May 1768, from 


Llanrhydd to Ruthin, and the paupers were delivered to the officers 
of Ruthin, who maintained them for a while; and for ſome time af- 
ter, they were maintained at the joint expence of both pariſhes. 
And notice of appeal againſt the ſaid order being ſerved on the offi- 
cers of Llanrhydd, by the officers of Ruthin, on the morning of the 
quarter ſeſhons, previous to the filing of the ſaid appeal, the officers 
of Llanrhydd conſented to take the paupers back to their cuſtody, 

without giving the pariſhioners of Ruthin the trouble of appealing. 


Afterwards, in January 1569, two juſtices (Mr. Tale and Mr. Price) 


removed the ſame paupers from Llanrhydd to Denbigh. And upon 


appeal, their ſettlement was found to be at Denbigh. But it 65 18 : 
i 


for- 


ing in evidence on the behalf of the pariſh of Denbigh, that th 
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mer order made by Mr. Middleton and Mr. Jones for removing them 

to NRtiin had not been appealed againſt, the court were of opinion, 

that the {aid order of removal from Llaurhydd to Denbigh ought to 

be quathed, and was quaſhed accordingly.—lIt was moved to quaſh 

the order of ſeſſions; and urged, that though the principle upon 

which they grounded their opinion is in general right, namely, that 

aan order of removal ſubmitted to and not appealed from is conclu— 
*P 597. five upon the non-appealing pariſh, as againſt all the * world; yet 
this general rule is to be underſtood to relate only to a ſubſiſting or- 

der, but not to a deſerted one: and therefore the ſeſſions have mi- 

taken in applying this general principle to the particular caſe of the 

preſent order (made by Mr. Middleton and Mr. Jones) for removing 

the paupers from Lanrhydd to Ruthin; which, being found to be a 

wrong one, was by conſent of both parties concerned ivit, abandon- 

ed and deſerted, and the paupers taken back again by the pariſh in 

whoſe favour it was made; and was conſequently at an end, and 

muſt be conhdered as if it never had exiſted. On the other hand it 

was inlifted, that it was not in the power of private perſons to put 

an end to the order for removing theſe paupers to Ruthin, whllſt an 

appeal was thus going on againſt it. The order has removed them 

to Ruthin; and Rulſhiin has not appealed. Conſequently Ruthin is 
concluded, as againit all other parithes, to diſpute their belonging 

to Hui x - By lord Mansfield: That order was made in favour of 
Lfanriydd ; and Llanrhyda gave it up, and conſented to take the 
paupers back, without giving Ruthin the trouble of appealing againſt 

it. May not a party give up a judgment intended for his own be- 

nefit? And the order of ſeſſions was quaſhed ; and the order for 
removing the paupers from Zlanrhydd to Denbigh aflirmed. Bur- 

row's Seltl. Caf. 658. 3 N 

| IJ. 25 G. 3. Southawram and Northawran. 

Order net ap- Flizabeth Booth widow, and her three children, 
pealed aguinſt, were removed from Scuthazwram to Northawram- 
2s ouly conclu= On the appeal the ſeſſions ſtated, that it appeared 
five as to thoſe by the evidence of William Booth (father of Fere- 
zwho are menit- miah late huſband of the pauper) that the faid 
oned in il and William and Jeremiah were born and ſettled at 
removed. Halifax, but it did not appear that Jeremiah had 
SE dane any act to gain a ſettlement. That on 6th 
April 1514, the ſaid William Booth and his wife, but not any of thei! 
chlaren, were removed from Halifax to Northawram, who received 
the two paupers and did not appeal. That Jeremiah and E li zabeth 
the pauper were married fome years before the removal of Milliun 
and his wife, and had thoſe three children: and Jeremiah, from the 
time of his marriage until his death, lived at Halifax, in a houſe he 
rented, independeat of his father, and was not removed by, or men- 
tioned in the order, nor was then any part of his family. There- 
upon the ſeſſions diſcharged the order, ſubject to the opinion of this 
court; whether the ſettlement of EIiæabeth Booth and the ſaid three 
children, was by inference to be deemed at Halifax, or fo follow the 
ſettlement of the father to Northawran; -——By the court: 2 55 
| | 1 | , f | | QLGET 
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order of removal unappealed from is * con-luſive as to the ae 5 
and mother, but not as to the ſor, becauſe he is not mentioned in it. 
And the ſeſſions have expreſsly found, that the ſon was fettled at 
Original order quaſhed; and order of ſeffions confirm- 


Halifax. 


-Þ O O R. (Removal). 


ed. Caf. by Durnf. and Eafl. 353. 


4. By the aforeſaid ſtatute of the 13% 14 C. 2. 
it is expreſſed, that the juſtices, upon the appeal, 
ſhail do to the parties juſtice according to the merits 


of their cauſe. 


ceed u pon the. 


merits. 


And by the 5 G. 2. c. 19. On all appeals to the ſeſſions againfl the 


judgments or orders of any juſtices of the peace, the juſtices there ſhall 
cauſe defects of form to be recnfied and amended, wit hout any caſt to the 
hail proceed to hear the truth and © 


party, and after ſuch amendment 
E merits of the cauſe. I. 2. A 


5. 17. $&g Go. 2.-£. and the juſtices of Weſt- | 


morland.. Order of two Juſtices of the borough, Court equally | 


for removing à poor family. Appeal to the ſefli- divided on ihe 


| ons of the county, at which only four juſtices were appeal. 


preſent, who were equally divided; ſo no deter- 


mination was made, nor the appeal adjourned. A mandamus was 


directed to all the juſtices of the county in general, to proceed on the 


appeal. It was returned, that at ſuch a ſeſſions an appeal was 
lodged, and that four juſtices only attended, two whereof were inte- 
reſted in the queſtion, the other two were divided in opinion. It 


was agreed on all hands that this return was very odd, and not to be 


ſupported. 
was bad, and 


the appeal was before them; and that, for aught appears, the man- 
damus requires the juſtices to do an impoſſible thing, vzz. to proceed 
en an appeal not before them, fince the appeal being lodged at a for- 
mer ſeſſions, was not continued over to the ſubſequent ſeſſions, and 


Sir Thomas Abney objected, that the writ of mandamus 
ought to be quaſhed, for that it doth not appear, that 


therefore was by law gone. Mr. Robinſon on the other fide ſaid, 


W that it was not uſual in {uch caſes to return the continuances; but 


that if in fact there was no ſuch continuance, the fault was in the 
Juſtices, who ought to have adjourned the appeal, till by the coming 


of more juſtices, the matter might have been determined. By lord. 
on Hardwicke, Ch. J. The queſtion is, Whether there is a poſlibility 
of the juſtices proceeding in this appeal ? He thought, if there was 


not, as there would be a failure of juſtice in this reſped, an infor- 


mation ought 


6. M. 3 


to go againtt the juſtices who were at the ſeſſions. He 


ordered the caſe to ſtand over, and recommended it to Sir Thomas 
Abney to advile his clients to proceed on the appeal, or return the 
ontmuances; and ſeemed at length inclined, if they did not comply, 
0% grant a peremptory mandamus. 2 Sefl. C. 193. But * the pau- 

per in the mean time running away, nothing further was done. 


An. St. Andrew's and St. Clement's 


Danes. The ſeſſions made an order, on an appeal The juſtices may 
prom an order of removal, and afterwards the fame alter thetr order 
Icflions vacated it by a ſubſequent order; and a 
*rorart being brought, both orders of ſeſſions ſeffons. 

ere jeturned thereon. By Holt Ch. J. The ſeſ- 8 


during the ſame 


Sons 
| 


Seffions to %- 


P 598. 
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ſions is all as one day, and the juſtices may alter their judgment at 
any time, whilſt it continues; but they ſhould not have returned the 


vacated order, but only the latter; for the effect of the court's ſetting 


aſide the firſt order is, that it ceaſeth to be an order, and conſe- 
quently ought not to be returned as an order vacated by another 
order, but it ſhould have been annulled and made nothing. 2 Salk. 
494, 606. 5 | OR: LS jo 
TL SS 7. And for the more effefual preventing of ver- 
Cofis on the ap- atious removals and frivolous appeals, the juſtices 
peal. in ſeſſions upon any appeal concerning the ſettlement 
e By of any poor perſon, or upon any proof before them 
there to be made, of notice of any ſuch appeal to have been given by the 
roper officers to the churchwardens or overſeers of any pariſh or place 


(though they did not aflerwards proſecute ſuch appeal), ſhall at the 


fame ſeſſions order to the party in whoſe behalf ſuch appeal ſhall be de- 


termined, or to whom ſuch notice did appear to have been given, ſuch 


coſts and charges in the lazy, as by the je Juſtices in their diſcretion 
ſhall be thought moſt reaſonable and juſt; to be paid by the churchwar- 
dens, overſeers, or any other perſon, againſt whom ſuch appeal ſhall be 
determined, or by the perſon that did give ſuch notice; and if the perſon 
ordered to pay ſuch caſis, ſhall live out of the juriſdiction of the ſaid 
court, any juſtice where ſuch e hal inhabit, ſhall on requeſt to 
him made, and a true copy of the order for the payment of ſuch coll. 
produced, and proved by fome credible witneſs on oath, by his warrant 
cauſe the ſame to be levied by difireſs; and if no ſuch diſtreſs can be had, 
fhall commit ſuch perſon to the common gaol, there to remain by the 


{pace of 20 days. 8&g W. c. 30. 1. 3. 


M. 5 G. 2. K. and the juſtices of the county of Nottingham. A 
mandamus was granted for the juſtices to give coſts to the party in 
whoſe favour the appeal had been determined ; yet upon their retum 
of it, the court held it reaſonable for them to have the power of 
judging whether coſts ſhall be allowed or not, and thereupon quaſh- 
ed the writ of mandamus. Nelſ. Fuſtice. Tit. Poor. 


H. 16 G. 2. Stansficld and Spotland. The ſeſſions adjourned the 


appeal to the next quarter ſeſſions, and ordered four guineas coſts to 


2 P Coo. the appellants: Which order was * quaſhed as to the coſts; for the 


{cons cannot give colts on a mere adjournment of the appeal, witl- 
out hearing it. Burrow's Setil. Caſ. 2. 
„ 8. For the preventing of vexatious removals, if ile 
Maintenance to juſtices ſhall at their quatter ſeſſions, upon an appt"! 
be reimburſed. before them there had, concerning the ſettlement of an) 
poor perſon, determine in favour of the appellan!, 


that ſuch poor perſon was unduly removed, they ſhall, at the ſame guar 
ter ſeſſions, order and award to ſuch appellant, fo much money, as ſhal 
appear to the ſaid juſlices to have been reaſonably paid by the pariſh ol 
ct her place on whoſe vehalj ſuch appeal was made, towards the relief 


fuck poor perſon, between the time of ſuch undue removal, and the de- 
termination of ſuch appeal; the ford money fo awarded to be recovertd 
in the [ame mMANNCr as cofts and charges upon an appeal are to be reco- 


vered by the ſairite of the d . g C. C. 7. lg. 


R E. 3 G. 2 


= 


2 0 O R. (Removal) 


FE. 3 G. 2. St. Mary's Nottingham and Kirklington. Motion for 
a andamus to the juſtices of the town and county of Moitingham, 
commanding them to allow the pariſh of Kzrk/izgton the expence and 
charges their officers had been put to, in keeping a poor perſon from 
the time of his removal, till the order was diſcharged by the ſeſſions 
upon appeal. And a mandamus was granted. 2 S/. C. 67, 
M. 16 G. 2. Great Chart and Kennington. The: order of the 
two juſtices was quaſhed by the ſeſſions for inſufficiency ; and the 
ſeſfions thereupon order, that the coſts of maintaining the pauper, 
ſince the time of his temoval, ſhall abide the event of the cauſe, in 
caſe the ſaid pariſh of Great Chart ſhall think proper by another or- 
der to remove the pauper to the ſaid pariſh of Kennington. Which 


order, as to the coſts, was quaſhed by the court of king's bench; be- 
8 cauſe the ſeſſions muſt either give or not give colts at the time when 


they make their order. Burrow's Settl. Caf. 194. 

= 9. M. 13. Mynton and Stony Stratford, 

By Holt Ch. J. and the court: If on appeal to the Order confirms 
ſeſſions an order be diſcharged, that judgment binds ed upon the ap- 
only between the parties: But when upon appeal peal, is final. 
an order is confirmed, that is concluſive to all per- 


5 place of the party's laſt legal ſettlement. 2 Salk. 527. 


= MM. 10 V. Harrow and Riſelip. A perſon comes into Harrow, 
and being Hkely to become chargeable, was removed to R:/ſelip. 


at KRiſelip. Afterwards Ri ſelip diſcovered, that Hendon was the place 
of his laſt legal * ſettlement, and ſent him thither ; and the queſtion 
vas, Whether after the adjudication upon the appeal, Niſelip was 
not eſtopped againſt all the world, to ſay, that Riſelip was not the 


bis laſt legal ſettlement, the juſtices muſt have ſent him back to 
Harrow, who were firſt poſſeſſed of him, for that reaſon, becauſe 


Wow this is in effect the ſame queſtion again, _—_— whether he 
belongs to Riſelip? Which queſtion has been already determined 


Wcttled at Riſelip. Now this point being determined, the appeal 


hings. 2 Salk. 5 24. 3 Salk. 261. : 
WP! tio juſtices to Somerby, as the place of his laſt legal ſettlement, 


cry appeals, and the order is confirmed. Soon after, without 
Tating tliat he had gained any new ſettlement, Somerby ſends him to a 


oval trom Somerby muſt be quaſhed. Str. 232. 


ons as well as to the parties; for it is an adjudication that this is tha 


iſclip appealed; and upon the appeal he was adjudged to be ſettled | 


* p 601. 


place oi his laſt legal ſettlement. By Holt Ch. J. Kiſelip is eſtop- 
ped to ſay otherwiſe; for if Riſelip had not been the very place of 


they were poſſeſſed of him, and he did not belong to Niſelip. And 


by the juſtices on the appeal, who have adjudged that he was laſt 
Nat be final and concluſive, otherwiſe there would be no end of 


M. 6G. Little Bitham and Somerby. A perſon is ſent by order 


hird place. By the court: An order of reverſal is nal only be- 
Deen tue two pariſhes; but if it be confirmed, it is final as to all the 
one; and therefore no new ſettlement appearing, the order of re- 


You Bl, H Mn 


Order quaſhed 10. H. 19 . St. Michael's Bedingham and 


Parties. ty to the former removal. 2 Salk. 486. 


ſince the laſt order, make a new order to remove him from Faſlon v 
Carlion a ſecond time. But by the court: The laſt order muſt he 


could be no inconvenience, in putting them to ſhew a new ſctileM 


removal, dated December 30, 1754, ſend John Saunders and Sara 


* P 602. 


ſettlement of Sarah Saunders and her children to be in the paryſh d 3 


rits. The matter has been determined already between theſe tuo 


ent time to gain a new ſettlement; yet the court will not intend ou 
gained, unlels it is ſtated in the order. And in this caſe there is m 


by order of two juſtices from Diſeworth to Ofęat hor pe; which ord 


: Diſeworth to Oſgathiorpe as a certificate man; and upon an appeal l 


concluſive only concluſive only as to the pariſh acquitted, but the 


and the ſecond after he became 10; and the ſeſſions were of opiniol 
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on the merits, King ſion Bowſey. Order reverſed on the appeal is 


between the firſt pariſh may remove again to any parith not par- 


T. 9 G. Foſton and Carlton. Two juſtices ſend a poor perſn 
from Foſion to Carlton. On appeal the order is quaſhed; and at 
three months end, two juſtices, without ſhewing any new ſettlemen: 


quaſhed: The caſe of Barrow and Tngol/by, H. 11 An. was at te 
diſtance of nine months, but the court quaſhed it, becauſe then 


E. 29 G. 2. Bradenham and Thame. Two juſtices by order off 
his Wife and four children from Zhame to Bradenham, as the plac 
of their laſt legal ſettlement. Bradenham appealed to the nei 
(Epiphany) ieſhons, and the order of two juſtices was diſcharged 
Afterwards on * March 28, 1755, two juſtices make a new orden 
for removing Sarah the wife of John Saunders and her children fru 
Thame to Bradenham. Upon appeal, the ſeſſions adjudge the la 


Bradenham, and confirm the order. On removal of theſe four of 
ders into the court of king's bench, it was moved to quaſh theſe twill 
iaſt orders; and argued, that the order of reverſal was ccncluſiM 
between the two pariſhes, that ſo there might be an end of thing; 
and that one ſeſſions ſhall not counteract and control the acts oft 4 
former, unleſs they ſtate ſpecially, which they have not done here 
By the court: The laſt orders muſt be quaſhed. We muſt take th 
appeal, on which the original order is diſcharged, to be on the nM 


pariſhes, and it muſt be concluſive. But it is {aid, there are caſs 
where there may by a new removal, as ſuppoſing there had been one 
or two years diſtance between the two orders of removal, or a ſuffct 


ſuch time. Burrow's Setil. Caf. 394. Ca 
E. I9 G. 2.. : Oſgatiorpe and Diſeworth. A perſon WAS removal 


on appeal was diſcharged. He was by a ſecond order ſent fro 
was ſtated, that the firſt removal was before he became chargeabll 


that the firſt determination was not final between the pariſhes, a 
therefore confirmed the ſecond order of removal. It was moved! 
quaſh theſe two laſt orders, on the authority of thoſe cafes where 
it hath been determined, that a reverſal is final between the parti 
But by the court: So it would be, it the ſpecial matter did not a 
pear; a certificate perſon cannot be ſent back, until he is —_ 
0 charge 


1 
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charge: a removal before is premature: The conſequence of which. 
only is, that he muſt be ſuffered to remain till he doth become 
chargeable, but not to make a premature removal final for ever. 
The laſt orders muſt be confirmed. Str. 1257. 2 0 
H.8G.2. Cirenceſter and Coln St. Aldwin's. The pauper was 
removed from Minety to Coln St. Aldwin's; and on appeal the order 
was reverſed. Afterwards he was removed from Cirenceſter to Coln 
/. Aldrvin's. The former removal was on complaint of the pariſh of 
Minety; the latter on complaint of the pariſh of Crrenceſter: The 
pariſh * to which the pauper was ſent on both complaints, was Coln * 
St. Aldwin's. On appeal againſt this latter order, the ſeſſions quaſh- 
ed the ſame, becauſe they thought the firſt order concluſive. By the 
court: An order confirmed binds all the world: But when diicharged, 
it is binding only between the parties concerned. For the diſcharge 


of the order doth not determine where the pauper 1s ſettled; but 
only, that he is not ſufficiently proved to be ſettled in the particular 


pariſh to which the juſtices had removed him. And lord Hardwicke 
Ch. J. ſaid, he took it to be clearly ſettled, where an order of re- 
moval is confirmed, that it is conclulive to all the world; where it is 
diſcharged, that it 1s conclutive only between the two contending 
pariſhes: And this diſtinction is rea ſonable; becauſe a third pariſh 
may be able to give better evidence than the other could. And this 
latter order of ſeſſions was quaſhed. Burrow's Settl. Caf. 17. 
E. 0 G. 2. Bentley and Baæierley. The pauper was firſt re- 


WE moved from Baxterley to Stourbridge, which order, on appeal, was 
diſcharged. Then Baxterley removed to Bentley, and Bentley, upon 


appeal, offered to give evidence, that the pauper had gained a ſet- 


uement at Stourbridge, ſubſequent to the ſettlement which they ac- 


f knowledged he had gained in Bentley: The ſeſſions refuſed to hear 
ll this evidence, becauſe the. ſettlement ſet up in Stourbridge was ante- 


| ror to the firſt appeal made by Stourbridge, - and confirmed the order 


of removal to Bentley.——By lord Mansfield Ch. J. and the court: 
An order confirmed concludes all the world. It is a ſuit inſtituted 
and determined by a court having proper juriſdiction, between all 
proper parties. For the pariſhes and the pauper were the only pro- 
per parties. It is eſtabliſhing one certain fact, which when aſcer- 
tained regards all the world, and is not to be conſidered in the light 
of a res inter alios acta. So the finding that ſuch a one was the fa- 
ther of ſuch a child, or the fact of a marriage, or that a perſon is 
executor, by ſuit properly inſtituted in the ſpiritual court; in all 
theſe caſes, when the fact is once eſtabliſhed by proper judges, and 
between proper parties, it is a truth which regards the whole world. 
But an” order diſcharged, is only a kind' of negative finding, that 
uch a ſettlement is not the laſt legal ſettlement. But does this eſta- 
bliſh the affirmative, namely, What is ſo? There 1s all the reaſon 
in the world to let in a third pariſh, not party to the ſuit, to give 
What evidence they can; becauſe it would otherwiſe open a door to 
much colluſion between pariſhes. The ſeſſions in ſubſtance have 


per is not ſettled at Stourbridge ;” but this onght not to conclude the 
82 1 thud 
» 


laid no more than this ; © Upon the caſe made out to us, * the nau- * P6 


P 60g. 
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third pariſh from giving what evidence they can to diſcharge them. 
ſelves. And nothing is more common in ſettlement caſes, than for 
one pariſh to be able to get at evidence, which another pariſh could 
not produce. And the orders were quaſhed. Burrow's Sett!, 
_ Caf. 425; ny 7 
Order quaſhed 
for form, not 
concluſive be- 
tween the par- 
Ties. 


8 An order of two juſtices, if quaſhed at the 
ſeſſions upon an appeal, for want of form only, i, 
not concluſive between the two pariſhes. Foley. 
„ 5 


„ 12. It was moved for ſetting aſide an order of 
Superintenden- ſeſſions confirming an order of two juſtices upon Ml 
cy of the court appeal. But the court would hear nothing of the 
of king's bench. merits of the cauſe, the order of ſeſſions being in 
5 that caſe final, unleſs there had been error in form. 
1 Venir. 310. „ Ew gee 1 „ 
M. g An. South Cadbury and Braddon. On appeal to the ſeſſi- 
ons, the court diſcharged the firſt order. It was moved to ſet alide 
the order of diſcharge, becauſe the juſtices do not ſay, whether they 
diſcharge it for form, or on the merits; for if it was for form, the 
pariſh is not bound; but if on the merits, the pariſh in conſequence iſ 
1s hereby diſcharged for ever. But by the court: The juſtices are 
not bound to expreſs the reaſon of their judgment, any more than 
other courts; but the reaſon of their judgment muſt be collected 
from the record. Particularly, | CTY 
If the ſeſſions reverſe the firſt order, and that being removed ap- 
pears to be good, this court will intend it was reverſed on the merits, 
and àffirm the order of ſeſhons. | 
If the ſeſſions reverſe the firſt order, and that being removed ap- 
pears not to be good, we muſt intend it was reverſed for form, and 
affirm the order of reverſal. rd „ 
But if the ſeſſions affirm the firſt order, and that appears to be 
good, we muſt affirm the order of ſeſſions. . | 
But if the firſt order appears bad, and the ſeſhons affirm it, this 
court will reverſe it, becauſe it appears naught. 2 Salk. 607. 
So that the caſe is this: If the ſeſſions by their order do barely al- 
firm or quaſh the order of two juſtices, and both the ſaid orden 
are removed into the king's bench, the court hath nothing properly 
before them to judge upon, but the validity of the firft order of the 
two juſtices: And if that order appears good as to form, and is con- 
Nrmed by the ſeſſions, the court will intenc! it was confirmed upon 
the merits: If it is good as to form, and quaſhed by the ſeſſions, the 
court will intend it was quaſhed upon the merits: If it is bad as {0 
form, and is confirmed by the ſeſſions, the court will quaſh the con- 
*P $05. firmation, becauſe it appears to be * erroneous: If it is bad as 0 
: form, and is guafhed by the ſeſſions, the court will intend it wa 
quaſhed for form. 1 
But if the fefions, by their order, do not barely affirm or quaſh 
the order ol t1e two juſtices, but ſet forth the reaſons of their ſaid 
order, and ſtate the caſe ſpecially thereupon; then the court : il 
| 4 FE | | judge 
\ 1 
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judge __—_ the caſe ſo ſtated by the ſeſſions; that is to ſay, they will 
judge of the law as it ariſes upon thoſe facts ftated, but not of the 
facts themſelves, for thoſe they will ſuppoſe to have appeared ſuffi- 
ciently to the juſtices upon the evidence. And this 1s the method, 
when the juſtices are doubtful in point of law, whereby to obtain 


the opinion of that court, namely, in their order of ſeſſions, which 


confirms or quaſhes the order of the two juſtices, to ſtate the caſe 
ſpecially ; and then the party which is not ſatisfied, by procuring the 
ſame to be removed into the king's bench by certiorari, may have it 


determined there by the judgment of that court, who will quaſh or 


confirm the order of ſeſſions as they ſee cauſe. 

If tlie juſtices will not ſtate the caſe ſpecially, 5 
though it may be a blameable conduct in them in Seſſions are not 
ſome. inſtances, yet there are no means to compel compellable 
them. As in thè caſe of Oulton and Wells, M. g to ſlate caſes. 
G. 2. Two juſtices removed three children of 
Franeis Ailmer from Wells to Oulton; and the ſeſſions upon appeal 
confirm their order, generally, without ſtating any ſpecial caſe. The 


counſel ſor Oulton excepted at the fethons to their refuſing to ſtate 


the caſe ſpecially, and delivered into court a bill of exceptions under 
their hands, which was read and received by the court. The ſub- 


ſtance of the exceptions was, That the ſaid children, after their fa- 
ther's death, went with their mother to an eſtate of her own at Buru- 
ham Overy; and there inhabited with her upwards of three months, 
Theſe exceptions were returned up together with the orders. And 
it was moved to quaſh the order of ſeſſions, together with the origi- 


nal order of two juſtices. The court were inclinable to come at this 


caſe if they could, as it ſeemed to be a determination againſt law. 


But by lord Hardwicke Ch. J. To what purpoſe ſhould we make 
a rule to ſhew cauſe why this order of ſeſſions ſhould not be quaſh- 
ed? For I do not fee, that we can ever make ſuch a rule abſolute; 


becauſe this that is alledged to have been the real ſtate of the caſe, 
doth not appear to us to be the fact. And how can we take it for 


granted, that it was the real fact? To be ſure, it is a thing very much 


to be cenſured and diſcommended, when an inferior juriſdiction en- 
deavours to preclude the patties from an opportunity of applying to 
a ſuperior. But ſtill * we muſt go according to the due courſe of 
law. And Mr. juftice Page faid, he never knew an inftance, that 
this court could force the juſtices, againſt their will, to ſtate a ſpecial 
ca Burrow's Settl. Caſ. 6444. ens Ce ; 
ann the Caſe of Preſton upon the hill and Dareſbury, E. 9 G. 2. 
+ 11ices made an order for removal of the pauper from N 
Jon. And upon appeal to the ſeſſions, they confirmed tlie 


notion was made to quaſh theſe orders; which came be- 
On ſhewing cauſe, the fingle queſtion was, Whether a 
2.14: <XCeptions would lie in this caſe to the court of quarter ſeſſi- 
©... by lord Hardwicke Ch. J. This is a caſe of great conſe- 
Ad there may be very great inconveniences on either ſide. 


— 


generally; not caring to ſtate any ſpecial caſe in their or- 


$2. cgurt upon a bill of exceptions, containing a ſpecial ſtate of 
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It hath been much wiſhed, that a bill of exceptions would lie to the 
juſtices at their ſeſſions; becauſe otherwiſe it may ſometimes happen, 
that they may determine in an arbitrary manner, contrary to the reſo- 
lutions of the courts of law. For if the juſtices will not ſtate the 
facts ſpecially (though requeſted to do ſo) when the matter is doubt- 
ful, this is a very blameable conduct in them, and it is to be wiſhed 
that it might be avoided. On the other hand, there may be very 


great inconveniences ariſing from the abuſe of bills of exceptions, 
And this matter of the ſettlement of the poor, which ought to be ren- 


dered cheap and ſpeedy, may by ſuch means be rendered dilatory, 
expenſive, and burthenſome. And after a full hearing of the argu- 


ments on both ſides, the court were unanimoully of opinion, that a 


bill of exceptions doth not lie to the quarter ſeſſions. Burrow's 
Settl. Ca. 77. . VVV 
WE. Where the caſe is inſufficiently ſtated, the court 


Where a caſe is of king's bench frequently ſend it back to the ſeth- 


inſufficiently ons to be re-ſtated ; who may hear freſh evidence, 


flated, it may be or re- ſtate the {ame upon the former evidence, ac- 


ſent back to the cording to the nature and circumſtances of each 


ſeſſions. caſe. In the caſe of Sherfield and Bray, E. 11 G. 


1 3. which was on the point of hiring for a year, the 
ſeſſions had ſtated the evidence only, and not the fact of hiring. It 
was ſent back to the ſeſſions to be re- ſtated: and the majority of the 


| Juſtices there refuſed to re-examine the pauper, or to hear any fur- 
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ther evidence; although three of the juſtices then on the bench had 
not been preſent at the appeal. It was moved to ſend it again to the 
ſeſſions, to be a ſecond time re-ſtated. And two caſes were cited; 
one of them was K. and Page, M. 1764, where the queſtion was, 
whether a man was occupier of * tithes, or only bailiff? The ſefh- 
ons was ordered to hear further evidence: and did ſo. The other 
caſe was, K. and Hicham, H. 33 G. 2. where the ſeſſions did re-exa- 
mine the fact, Whether the pauper was a ſingle or a married man, 
when hired ?!—Unto this it was anſwered, that theſe two caſes 
were not like the preſent caſe. In both of them it was neceſſary to 
hear the evidence over again: In the preſent caſe, it was not neceſ- 
ſary; the matter was fully examined into before; the ſeſhons had 


ſtated the evidence, without drawing the concluſion; the court 
thought the ſeſſions ought to have drawn the concluſion and ſent it 


back to them for that purpoſe only. They have now done ſo. 
They have ſtated a hiring fora year. And this court have now re- 
ceived all the information they wanted. ——By lord Mansfield: 
Whether the juſtices at the ſecond ſeſſions were or were not obliged 
to hear new evidence, is a queſtion that muſt depend upon the nature 
of the caſe. In Pages caſe, new evidence was neceſſary. But in the 
preſent caſe, it was feat back only to cure an informality. Here, the 
pauper had before pen a full account of the agreement. There- 
fore the juſtices at this ſecond ſeſſions did very right, in not examin- 
ing him over again. Burrow's Settl. Cafe. 682. 

AFTER the determination of an appeal at the 


What is tobe ſeſſions, if the order is reverſed, there 1s a difficulty 
| donewith the ſometimes in getting the paupers back again to the 


0 place 
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place from whence they were unlawfully removed. pauper when . 
If they will not, or are not able to return of them- ie order of re- 


ſelves, it ſeemeth that the place where they are can- moral is quaſh- 


not lawfully be rid of them but by another order of ed. 
the juſtices, ſetting forth the matter ſpecially. As in the caſe of 


Honiton and South Beverton, M. 8 V. Two juſtices remove a man 


from Honiton in the county of Devon, to South Beverion in the 

county of Somerſet. They appeal to the ſeſſions in Devon, where the 

order is reverſed. Now two juſtices in the county of Somerſet may - 

by order remove him to Hoxton again; for it is but an execution of 
the order of ſeſſions, which could not otherwiſe be done, becauſe 
it is out of the,juriſdiction of the court of ſeſſions. Comb. 401. 
On removal of a wife it is enough in the firſt in- 


. Re lo 
ſtance, to prove her maiden ſettlement. K. v. {ana of a 


Ryton. Gal. Caſ. 3 ·ũnhh. IE wife. 

In the caſe of K. v. Ronton Abbey. H. 28 G. 3. It was deter- 
mined, that where the ſeſſions adjudged as a fad a place to be a vill 
by reputation, . the court of K. B. were precluded from going into 
that queition. On which the counſel on both ſides ſaid, it was in- 
tended to be argued as if the ſeſſions had adjudged it @ vill by repu- 
tation on the evidence ſlated in the caſe. But the court obſerved, that 
the ſeſſions were not to ſtate caſes. for the purpoſe of taking the opi- 
nion of the court on facts; and in this caſe they had diftindtly adjudg- 
ed this place to be a vz//. Therefore, without argument, the rule 
for quaſhing the order of ſeſſions was diſcharged. Caf. by Duraf. 
and Zaſt. vol. 2. 20. 3 

7. 28 G. 3. K. v. Kemlworth. Thomas Byfield, his wife and 


children, were removed from Birmingham to Kenihworth in Warwick- 
ſhi re. The ſeſſions confirmed the order, and ſtated the following caſe. 


That the pauper was born and ſettled in Kenz/worth. On ſoth May 
1765, he was hired for a year to J. Chatterton of Birmingham, and 
that day entered into his faid ſervice, and continued in the ſame in 
Birmingham until iſt of April 1766, when he was taken up on a 
charge of baſtardy, and married the next day. His maſter did not make 
any complaint againſt him, nor diſcharge him from his ſaid ſervice. 
On the 3d of the ſaid April, he was removed from Birmingham to 
Kenilworth, where he remained until the 7th of April, and then re- 
turned back to Birmingham into his ſaid maſter's ſervice, who wil- 
lingly received him again, and he continued in his ſaid ſervice till the 
end of the year, and received his full year's wages. The order of 
removal was not appealed againſt. This caſe was argued by Bear- 
croft and Sylveſler in ſupport of the order, and Wilſon and Shaw con- 
tra. Buller, J. There is no propolition in the law of ſettle- 
ments more clear than this, that an order of removal unappealed 
againſt is concluſive againſt all the world; and this is ſo clearly and 
unverſally eſtabliſhed that it ought never to be impeached. At the 
lame time, the rule is, that the order of removal, though una 
pealed from, does not at all affect a ſubſequent ſettlement. Then 
the queſtion here is, Whether the pauper gained any ſettlement in 
Birmingham ſubſequent to the order of removal? Now, in this caſe, 
he did no att by which he could gain a ſettlement in YR” 
FY ter 
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after the order of removal. The circumſtances of the pauper's hay. 
ing been apprehended on a charge of baitardy, and of his marriage, 
Ilay entirely out of the queſtion; for it was competent to the maſter 
to receive him again after he was diſcharged out of cuftody if he 
pleaſed; and the ſervant might have ſerved his maſter after he was 
married as well as before. But what I rely on is this, that after the 
order of removal unappealed from, the pauper could not legally re- 
turn to the pariſh from whence he had been removed; it would have 
been a crime in him ſo to do, and if he had been indicted for ſuch a 
diſobedience of the order, it would have been no defence to him to 
have urged that he returned for the purpole of completing his con- 
tract. The order of removal put an end to the ſervice, and if he 
could not return without committing a crime, he could not be liable 
to an action by the maſter for not completing the contract. There is 
a great difference whether the party is diſabled by his own act, or by 
the act of law, from performing his contract; he is anſwerable for 
the former, but if the law intervenes, and ſays he ſhall not complete 
the contract, it puts an end to it. Now, in this caſe. the pauper re- 
turned after the order of removal to Birmingham, where he ſerved a 

month, but that could not gain him a ſettlement there, for the act 
ſubſequent to the order of removal, by which he was to gain a ſettle- 
ment, ſhould be complete in itfelf.——Groſe, J. I doubt whether 
the party was liable to be removed; but there having been an order 
of removal unappealed from, it is deciſive; and he has done no ſub- 
ſequent act to gain a ſettlement. Rule diſcharged. Caf. by Dura. 
and Faſt. vol. 2. 598. e E od 
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. Of the poor rate. 
7. Taxing others in aid. 


rt. How far parents and children are liable to maintain each other. 
1. Of the poor rate. 


It is curious to a contemplative perſon, to inveſtigate by what ſteps 
and degrees the compulſory maintenance became eſtabliſhed in this 
kingdom. By a ſtatute made in the 12 R. 2. c. J. the poor were ref- 
trained from wandring abroad, and were required to abide in the 
_ towns where they were born, or in other places within the aundred:; 
within which diftricts they were allowed to beg.——By the 22 H. 8. 
c. 12. the Juſtices were to diſtribute themſelves into ſeveral diw7/fons; 
within which diviſions reſpectively they might licenſe perſons to beg. 
By the 27 H. 8. c. 25. the ſeveral hundreds, towns corporate, 
tariſhes, or hamlets, were required to /u//ain the poor with ſuch cha- 
ritable voluntary alms, as that none of them might of neceſſity be 
compelled to go openly in begging; on pain that every perſon mak- 
ing default thould forſeit 208. a month. And the churchwardens, 
or other ſubſtantial inhabitants, were to-make collections for them 
with boxes on Sundeys, and otherwiſe by their diſcretions. And the 
miniſter was to take all opportunities to exhort and ſtir up the es 

1 | ple 
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ple to be liberal and bountiful. By the 1 #9. 6. c. 3. houſes were 
to be provided for them by the devotion of good people, and mate- 
rials to ſet them on work: And the miniſter, after the go/pel every 
Sunday, was Tpecially to exhort the pariſhioners to.a,liberal contri- 
bution.— By the 5 & 6 Ed. 6. c. 2. the collectors of the poor, on a 
certain Sunday in (very year, immediately after divine ſervice, were 
bo take down in writing, what every perſon was willing to give weekly 
for the enſuing year; and if any ſhould be obſtinate and refuſe to give, 
the miniſter was gently to exhort him; if he ſtill refuſed, the miniſter 
Vas to certify ſuch refuſal to the biſſiop of the dioceſe ; and the biſhop 
Vas to ſend for him, to induce and perſuade him by charitable ways — 
and means, and ſo according to his * diſcretion to take order for the XP 609: 1 
formation thereof. By the 5 El. c. 3. If he ſtood out agai 7 
the biſhop's exhortation, the biſhop was to certify the ſame to the 
½%ices in ſeſſions, and bind him over to appear there: And the juſ- 
Wticcs at the ſaid ſeſhons were again gently to move and perſyade him; 
ad finally, if he would not be perſuaded, then they were to afſeſs 
im what they thought reaſonable towards the relief of the poor; 
Wand in caſe of refuſal, were to commit him till paid. ——Þy the 14 
I. c. 5. power was given to the juſtices to lay a general aſſeſſment. 
and this hath continued ever ſince. For the ſtatute of the 43 El. 
. 2. is only a re- enacting of former proviſions, with very little alte- 
ation; as followeth + viz. | 


= 1. De churchwardens and overſeers of the poor 

every pariſh, or the greater part of them, ſhall Making a.rate. 
We weekly or otherwiſe (by taxation of every inhabi- | 
ant, parſon, vicar, and other, and of every occupter of lands, houſes, 
ies impropriate, propriations of tithes, coal mines, or ſaleable un- 
erwoods in the ſaid pariſh) a convenient flock of flax, hemp, wool, 
WF /rcad, iron, and other ware and fluff, to ſet the poor on work ; and 
1% competent ſums for the neceſſary relief of the lame, impotent, old, 
lid, and ſuch other among them being poor as are not able to work, 
d ſo for the putting out poor children © apprentices” 43 El. 
. 2. . 1. | 


The churchwardens and overſeers] H. 2 An. Tawney's cafe. 
The concurrence of the inhabitants in making a rate, is not at all 

WP cccllary; for by theſe words the churchwardens and overſeers may 

Wake one without them. L. Raym. 1013. 2 Salk. 531. . 


Shall raiſe] H. 2 G. 2. K. and Barn ſtable. | 

tue overſeers refuſe to make a rate, the court of Overſeers are 

mngs bench will grant a mandamus to compel compellable to 

hem. Bit the court will not grant a mandamus to make a rate. 

alte an eual rate; becauſe it is to be preſumed the „ 

werfeers will do juſtice, and if they do not, there is a proper remedy 

e ppeal to the ſeſſions. 1 Barnard. 137. FER 

in the caſe of K. and Brograve, M. 10 G. 3. 

was Moved to ſet aſide an order of ſeſſions con- The court will 

ung arate allowed by two juſtices, whereby the not preſume a 
wel T ogeu pied 
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rate unequal, occupiers of land were aſſeſſed at three fourths gf 
aliho' houſes the yearly value, and the occupiers of houſcs 4; 

and lands are only one half, which upon the face of it appeare 

"not rated alike. to be unequal. But by the court: Here is no ap- 
parent inequality, and we are not to preſume tt, 


* P 610. There may be reaſon to make a difference between lands * ang 


houſes. For there are ſeveral charges incident to houſes which d 
not fall upon lands, to leflen their yearly value. Burr. Many 
20 -- 15 ; „ 
E. 20 G. 3. K. v. Butler & al. It was objected againſt a 1a 
made by the pariſh officers of Swannage, alias Sandwich, and con 
| firmed by the ſeiſions, that no difference was made in aſſeſſing tene. 
ments and farms conſiſting of land, and cottages or dwelling houſe; 
whereas the clear income of the former was as 1 d. in the pound, 
three farthings in the pound of the latter; and that it had been tif 
cuſtom to rate them nearly in that proportion until the year 17-3 
when at a public veſtry, both lands and houſes were rated at 1 d. i 
the pound, and the {ame way of rating hath fince continued. 
L. Mansfield: The queſtion before the court is, does the rate up 
the face of it appear to be equal or unequalr uhleſs it is manife(t! 
unequal, the court will pretume it equal. Circumſtances may v 
the value of different eſtates; and if this plainly appear, then what 
ſaid in K. v. Brograve applies: but you take advantage of an oi 
ſaying of the court in that caſe, when the true legal ground of 
authority is deciſive againſt you. Rate affirmed. Cal. Caf. 93. 
H. 21 G. 3. K. v. Swannage alias Sandwich. A poor rate wi 
made charging tenements and farms at 1 d. in the pound, and c 
tages and dwcliing houſes at three farthings in the pound. The 
ſions on appeal qualh the rate, and ſtate the following caſe: Ti 
from the year 1735 to the year 1776 a conſtant diſtinction had bei 
obſerved; houſes having been rated at a leſs proportion to t 
rents, than the lands were; that in this pariſh the lands were bu 
thened with no particular charges, but both were equally ſubject 
the uſual repairs and taxes generally incident to each reſpectively: 
In ſupport of the rate it was urged ; that it had been made in con 
quence of what ſeemed to be the opinion of the court laſt year, wi 
the ſame queſtion came before them from this ſame pariſh ; and a 
in conſideration of the cuſtom which had been revived in making! 
preſent rate, and which the court had before ſaid they could "i 
compel the parith to make, but which they intimated was real 
able. And allo, that the rate ought not to have been altog( 
quaſhed, but amended, by adding to the ſums aſſeſſed upon 
houtes.—it was anſwered, that in this pariſh there were cir 
ſtances which well warranted an equal affeſſment on each ſpecis 
property; thet nine-tenths of the burthen of the poor aroſe from 


*P611. houfes; and that the * rate could not be amended, as the obj 


went to every name in the rate.—Þy L. Vansfeld: The co 


has certainly laid down no general rule as to the mode of ale 
houſes and land; they could not either one way or the other; 

propoltion mult evex depend upon local circumſtances ; and it 
| | þ tel 
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tenths of the burthen ariſe from the houſes, ſuch circumſtances were 
ſufficient to influence the ſeſſions in adjuſting that proportion. The 
objection unavoidably goes to the whole rate, for it is throughout 
made by a rule and proportion which the juſtices thought unequal, 
and therefore they could do nothing but quaſh the whole, Order of 
ſeſſions, quaſhing the rate, affirmed. Cal. Caf. 105, 5 


Weekly or otherwiſe] In Tawney's caſe aforeſaid, 
Tawney being overſeer of the poor, laid out his A rate cannot 
money in the relief of the poor, and was turned be made to re- 
out of his office by the juſtices before the end of the imburſe money 
year; by which means he loſt the opportunity of laid out by 
making a rate to reimburſe himſelf. Upon this he overſeers after 
applied to the court of king's bench for a mandamus they are out of 
to the churchwardens and overſeers to make a rate office. 
to reimburſe him. It was argued againſt the man- | 
damus, that there can be no ſuch charge, neither by the common 
law nor by the ſtatute. . And by Holt chief juſtice: We cannot order 
the pariſh or bverſeers by a mandamus to make a rate to raiſe money 
to reimburſe an overſeer, but only to raiſe money for the relief of the 
poor; nor can they make a rate otherwiſe. The act of parliament 
is expreſsly ſo, and muſt be purſued. An overſeer is not bound to 
lay out money till he has it; it he does, he muſt make a new rate for 
the relief of the poor, and out of that he may retain to pay himſelf. 
Tawney ſhould have done fo; he truſted where he needed not to 
have done it. He hath not purſued the means the ſtatute gave him, 
and we cannot relieve him. And by the whole court: The man- 
damus lies not. 2 Salk. 531. 5 | 
E. 19 G. 3. K. and Wavell. On a rule to ſhew 
cauſe, why a rate for the relief of the poor of the Rate cannot be 
parith of Effingham in the county of Surrey, and an made to repay 
order of ſeſſions confirming the rate, ſhould not be money borrowed 
quaſhed, the ſeſſions had refuſed to ſtate a ſpecial for building or 
caſe, but the counſel for the appellants being of repairing work- 
opinion that the rate would appear to be bad from houſes. 
the title of it, they removed it by certiorari, and 
obtained the preſent rule. The title of the rate was as follows: 
* Surrey to wit. An aſſeſſment on all and every the occupiers of 
lands and houſes in the pariſh of Effingham for the neceſſary relief 
of the poor, and towards payment of money borrowed for repair- 1 
| © zag and rebuilding the * workhouſe.” In ſupport of the rate, it FP612, 
was contended, That the title of the rate woutd undoubtedly have 95 
been good, if it had been only © An aſſeſſment for relief of the poor,” 
and that the aëts and orders of magiſtrates (except convictions) are 
intitled to every intendment from the court that can ſupport them, 
and therefore that the court would intend the whole money to have 
been aſſeſſed for the firſt purpoſe expreſſed in the title (if it ſhould be 
thought that the other was not within the ſtatute), and would reject 
the additional words as ſurpluſage : That if the preſent objection was 
tounded in law, the proper method of getting at it would have been, 
N 41 Py 
d 
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by an appeal from the allowance of the overſeers accounts. Flow. 

ever, this purpoſe, of building or repairing a workhoute, was ma- 

nifeſtly within the ſpirit of the ſtatute, ſince it would be in vain to 

provide for the ſuſtenance of the poor, without being able to fuinith 

them with a lodging. On the other fide, it was ſaid to be a general 

rule without exception, that the pariſh officers cannot borrow money 

for any purpoſe whatever. The inconvenience of veſting ſuch an 

authority in them was manifeſt; for new inhabitants might be called 

Upon to pay money borrowed before they became pariſhioners, and 

for purpoſes from which they could derive no benefit. Lord 

Mansfield was abſent. Willes juſtice: Can we reject as ſurpluſage 

what is a material part of the title of the rate? If we cannot, is a 

rate good to repay money borrowed! Tawney's caſe is in point. And 

| as to an appeal againſt the overſeer's accounts, is a pariſhionet 

Is obliged to pay money, and be turned round in that manner to get it 

back if levied without authority? The rate cannot be ſupported, 

Aſhhurft juſtice, of the ſame opinion. Buller juſtice: This rate im- 

orts to be made for two purpoſes, and we are deſired to conſider it 

as only made for one. I conceive that a rate cannot be made for mo- 

ney borrowed, even though within the year. LTawney's caſe goes 

that length; for it is not confined to the mandamus. If it were other- 

wife, the inconvenience might be very great. And the rule for 

quaſhing was made abſolute. Douglas. 111” 1 

5 And by the 17 G. 2. c. 38. Where perſons ſhall 

Perſons remov- come into or occupy any premiſes, out of which 

ing ſhall be any other perſon aſſeſſed ſhall be removed, or which 

rated in pro- at the time of making ſuch rate was unoccupled; 

portion to the every perſon ſo removing from, or coming into, or 

time of their occupying the ſame, ſhall be liable to pay ſuch 

reſpective occu- rate, in proportion to the time that ſuch perſon 

Pations. occupied the ſame reſpettively, under the like pe- 

8 nalty of diſtreſs, as if ſuch perſon ſo removing had 

* P61 3. not removed, or the perſon coming in or occupying had been * or: 

ginally aſſeſfſed in ſuch rate; which proportion, in caſe of diſpute, 
fall be aſcertained by two juſtices. /. 12. 


Rate to be alter- 

ed according to 
the alteration in 
value. 

M. 12 FV. K. and Audley. A rate was agreed on in 1665, by 
the inhabitants of Audley, which had been followed ever ſince till tac 
laſt year, when a new rate was made. On appeal to the ſeſſions, 
the new rate was quaſhed, and the old one ordered to ſtand. 50 
Holt Ch. J. The old rate, however juſt at firſt, may be uneqd 
now, and therefore the juſtices cannot make a ſtanding rate, for lands 
may be improved, 2 Salk. 526. 
ee Ping e H. 2 G. K. and Clerkenwell. An order was 
quaſhed, which was made to confirm a poor rate, 


By taxation] By this ſtatute the taxation ought 
to be equal; and therefore ought to be continually 
altered as circumſtances alter. 2 Salk. 526. 


v1 or de é "which rate was made according to the last 
Po 4 g Objected, that this taxation was not equal, 0 


0 
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the perſonal eſtate in the public funds is not chargeable to the land- 


tax, but it is to the poor: And by the whole court this rate for that 
reaſon was ſet aſide. Foley. 12. | 


Of every inhabitant] T. 19 G. 2. K. and the churchwardens of 
Weobly. The court refuſed to grant a mandamus, directing to inſert 
particular perſons in the poor rate, upon affidavits of their ſuffici- 
ency, and being left out to prevent their having votes for parliament 
men; for that the remedy was by appeal, and this court never went 
further, than to oblige the making the rate, without meddling with 
the queſtion, who is to be put in or left out; of which the pariſh 
officers are the proper judges, ſubject to an appeal. Str. 1259. 


The court of king's bench, from the difficulties attending the mat- 
ter in practice, have all along been averſe from delivering any opi- 
nion upon the general queſtion, Whether, or how far, per ſonal eflate 
is liable to be rated to the poor; but have determined the ſeveral 
caſes upon their own particular circumſtances, or quaſhed the orders 
for inſufficiency in point of form. py 

H. 5 An. 2: and Barker. Upon quaſhing of 
ſeveral orders made relating to the poor rates, the A farmer is not 
matter in difference was referred to the determina- rateable jor his 
tion of the lord chief juſtice Holt; who having lock. $0, 
heard all the parties, and they not ſeeming ſatisfied . 
Vith his opinion, they ſignified their conſent in writing to ſubmit this 
We queſtion to the opinion of the judges of the king's bench: to wit, 
Uucther a farmer for his ſtock ſhall not be chargeable and taxable to 4 
me poor rate, as well as a tradeſman for his flock in trade? And FP G14. 
me other three judges were of opinion that a farmer for his Rock is 
not taxable, contrary to the opinion of Holt chief juſtice. Where- 
Wu pon the following rule of court was made: © Upon mature delibe- 
(nation, it is confidered by the court, that a farmer is not taxable 
(to the poor rate for his ſtock; and that a tradeſman is taxable for 
his ſtock in trade.“ [Or, as it is expreſſed in the record, Quod 
rnarius, anglice, a farmer, non erit onerabilis et taxabilis ad ratas 
dauperum pro peculiis, anglice, ſtock; et quod artifex, anglice, a 
tradeſman, eſt onerabilis et taxabilis pro peculiis, anglice, ſtock, in 
Nile, anglice, trade.] Lord Raym. 1280. 
E. 10 G. 3. K. and Witney in Oxfordſlure. | 
pon an appeal againſt a rate for the relief of the Seſſions ought 
oor of the pariſh of Witney, the cauſe of appeal mo! to quaſh the 


e as, that there are within the {aid pariſh many * whole rate for 
„anufacturers of blankets and other trades, who one or tro per- 
EF ploy under them many ſervants and apprentices: ſons being left 
al | ud ſuch manufacturers and traders were not aſſeſſ- out. | 
s ea in the ſaid rate for their ſtocks in trade: And for 

hat reaion only, the ſaid rate was quaſhed ; the court of ſeſſions con- 
25 caving itſelf bound to quaſh the rate, on account of the omiſſion of 
te, uch flock in trade in the ſaid rate; ſubje& however to the Opinion 
1 e court of king's bench on the following facts: It appeared there 
le | | N 


| 8 | . Ive 
ne ; | | | 24S 
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have long been many fuch manufacturers and traders within the ſaid 
pariſh, who have been conſtantly aflefled to the land tay for their 
reipective ſtocks in trade, but none of whom have ever been charged 
with the payment of any rate for the relief of the poor on account of 
Ttuch flocks : That as well the ſaid manufacturers and traders, as all 
other occupiers of lands and houſes within the ſaid pariſh have been 
and conſtantly are aſſeſſed, in this and all former rates for the relief 
of the poor, as well as to the land tax, for the lands and houſes in 
g their reſpective occupations. The counſel who argued in ſupport 
\# of the order of ſeſſions cited and relied upon the caſe of Q, and 
þ Barkin. But the court were not ſatisfied of the authority of this 
; caſe. Lord Mansfield expreſsly called it a ſtrange caſe. They ob- 
terved, that the opinion of three of the judges was only faid to be, 
that a farmer for his ſtock was not taxable, contrary to the opinion iſ 
of Holt chief juſtice. But it doth not appear that a queſtion was di- 
rectly put to them, Whether a tradeſman was taxable to the poor 
for his ſtock in trade? The court however gave no explicit opinion 
upon the merits of the preſent caſe, though they ſeemed very far 
Ib from allowing that a trade{man 1s rateable to the poor for his ſtock 
*P6 . in trade. * Whatever may be the future determination of that point, 
whenever it thall come regularly before the court, they held it im- 
proper and inconvenient for them to enter into the diſcuſſion of it 
upon the ſeſſions order as it now ſtands. It would make great con- 
fuſion, if the court were to give general opinions upon vague ſtate 
of caſes: They are to judge upon the caſe before them, and the 
_ zudgment ought to go no further than the caſe ſtated to them goes 
Whereas they have here aſked a general opinion, without any part. 
cular caſe ſtated. They aſk us this general queſtion ; without ſtat 
ing, what is flock in trade; or, what it is that the rate has taxed; 
or, whether theſe people have any ſtock in trade; or, what that 
ſtock in trade is; nor any particular defcription of what trade h 
meant.—But here, the order of ſeſſions is clearly wrong upon tit 
face of it: becauſe they ought not to have quaſhed the whole rate, 
but to have added thoſe perſons, and that property which wa 
thought were illegally omitted. And the order was quaſhed. Bur. 
Mans. 2634. Hott, 34- i - „ 
. Re Ke T. 15 G. 3. XK. and Ringwood. On ſhewing 
Stock in trade cauſe againſt quaſhing an order of ſeſſions whicd 
of com moi had quaſhed a rate for the relief of the poor of thi 
erewers, mali- pariſh of Ringwood. The ſeſſions order ſtate 
flers, Sc. ought that three perſons were poſſeſſed as coparceners d 
not to be rated. ſtock in the trade and buiineſs of common brew" 
5 and maltſters in the ſaid pariſh, to the value of 4.090 
For no part of which the faid ceparceners, or any of them, were 0 
was in the ſaid rate aſſeſſed to the relief of the poor of the ſaid pt 
riſh. And it doth not appear to this court, that ſtock in trade hat 
ever before been rated in the {aid pariſn. Therefore this court 15% 
opinion, and doth adjudge, that the ſaid recited rate ought wy 
quaſhed, and the fame is hereby quaſhed accordingly. And tt 
court doth hereby order a new rate to be made immediately for 
rCicf of the poor of the faid pariſh, by the churchwaxdens and * 
0 | J 
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ſeers of the poor of the ſaid pariſh of Ringwood.——On hearing the 


cauſe, the court declined entering into the merits; but as to this 
particular caſe, lord Mansfield ſaid, — l have no doubt what is to be 
done with it, as the authority of K. and Witney is preciſely in point. 
| ] think the juſtices would not have done very wrong, if they had ac- 
quieſced in the practice which has obtained ever fince the ſtatute of 
43 Eliz. of not rating this ſpecies of property. The caſe of K. and 
Witney was determined upon this ſingle ground, that the juſtices in 
ſeſhons ſhould not have qualhed the whole rate, but ſhould have 
amended it by inſerting the particular perſons and that property 
which was omitted, and which they thought * rateable. So here, Pgr6. 
the juſtices at ſeſſions ſhould have amended the rate, if they thought 
this properly rateable; and then on attempting to do it, they would 
have diſcovered the wiſdom of conforming to the practice, which 
they expreſsly fate in the caſe of not rating it. If they had tried to 
have amended it, how would they have rated this ftock ? Are the 
hops, and the malt, and the boller to be rated at ſo much for each ? 

= Or is the trader to be rated for the groſs ſum which his whole ftock 
AS would ſell for? If the juſtices had conſidered, they would have 
found out the ſenſe of not rating it at all; eſpecially when it appears 
that mankind has, as it were, with one univerſal conſent, retrained 
from rating it; the difficulties attending it are too great, and ſo the 
W juſtices would have found them. And by the court, the order of ſeſ- 
fſions was quaſhed. Cowper. 326. „„ og 
Notwithſtanding the two preceding caſes, the court of B. R. have 
ſince determined the point as to guaſhing the rate, in a different 


manner. 5 
7 If the name of 
| SED | | 4 | any perſon be 
K. v. churchwardens and overſeers of Maddern, omitted in the 
H. 27 G. 3. The following order was returned by rate, the juſlices 
certiorari from the ſeſſions holden for the county of ought to quaſh 
Cornwall. | | it, and not 
| amend, by ad- 
ding the name. 


79 9 


Upon the appeal of h Hoſkins againſt a rate for the relief of 
the poor of the pariſh of Maddern, in the county of Cornwall, the 
following notice was produced, which had been ſerved on the 

churchwardens and overſeers of Maddern : I do hereby give you 
notice, That I do intend to enter into, and try ſuch appeal at the 
next general quarter ſeſhons of the peace to be holden, &c. for 
that my objection to the ſaid rate or aſſeſſment, and my reaſon for 
appealing therefrom, and my charging it to be partial, unfair, 
unequal, and unjuſt, is that you have left out and omitted in the 
laid rate or aſſeſſment the name of the Reverend William Borlaſe, 

as vicar of the ſaid pariſh of Maddern, and neglected to charge, 
rate, and aſſeſs him, for the {mall tithes, dues, obventions, 
oblations, and ofcrings, due and payable to him as the vicar of 
the ſaid parith of Maddern, and liable to be rated and aſſeſſed to- 
Wards the relief of the poor of the ſaid pariſh of Maddern, at the 
| : - ; | 1 K time 

D | | 
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« time of making the ſaid rate or aſſeſſment, and for ſome time be- 
fore.“ The advocates for the appellant moved to quaſh the late 
for the omiſſion ſtated in the notice, which was objected to by tlie 
advocates for the pariſh officers, who were reſpondents. They in- 
liſted, That under this notice, and for omifiion only, the court oupht 
and were bound to amend the fame: And it then appeared, that the 


2 617. ſolicitor * for the appellant had omitted to give any notice to William 


Borlaſe, of the intention of adding him to the rate: The advocate; 
for the reſpondents moved the diſmiſſion of the appeal on the above 
grounds; but in as much as they did not ſhew to this court the value 
of ſuch tithes, whereby they might amend the ſaid rate, if notice 
had been given; this court, for much omiſſion of the ſaid William 


Borlaſe, and not being able in this caſe to amend it, do quaſh the 


fame ; ſubject however to the opinion of the court of king's bench. 

A rule having been obtained to ſhew cauſe why the above order of 
feſhons, quaſhing the rate, thould not be quaſhed; iſt, Becauſe no 
notice had been given by the appellant to Borlaſe, that his name 
ought to have been added to the mate; and 2dly, becauſe the rate it- 
felt onght to have been amended, and not quaſhed. = 

Gibbs now fhewed cauſe. As to the firſt objection: No notice 


was neceſſary to be given to the perſon whoſe name was omitted; 


the ſtatute 17 Geo. 2. c. 38. only requiring notice to be given to the 


churchwardens and overſeers. ln anſwer to the ſecond : This was 


a caſe 1n which the rate could not' be amended. It was quaſhed on 
account of the omiſſion of a perſon, whoſe name ought to have been 
inſerted; and if he had been added, it would neceflarily have made 
an alteration in the ſum to be paid by every perſon rated. Such an 
alteration would have affected the whole rate, in which caſe the ſta- 
tute 17 C. 2. c. 38. /. 6. expreſsly directs the Juſtices to ſet aſide the 
rate itſelf. In K. v. St. Catharine's Glouceſter, Tr. 16 G. 3. B. R. 
the owner of a number of houſes had been rated for them all in 
groſs; and the ſefſions on appeal quathed the rate, becauſe the occu- 
piers ſhould have been rated ſeverally; on a motion to quaſfh that 
order, becauſe it was contended, the ſeſſions ſhould have amended 
the rate under the ſtatute 17 Geo. 2. c. 38. ſ. 6. by inſerting thoſe 
perſons who are improperly omitted; lord. Mansfield ſaid, “ the 
© feſſions could not amend it. It is a wrong rate: Perſons are not 
c rated who ought to have been, and the inſertion -of their names 
would alter the other aſſeffments.“ In the caſe of the King v. 
Sandwich, Douęl. 541. Cald. 105. this court, held that the ſeſſions 


had done 1ight in quaſhing the rate; which confiderably ſhakes the 


authority of the cafe of the King v. Witney, 4 Burr. 2634. If the 
ſeſtions did right in quaſhiug this rate, no queſtion can ariſe here 
on the value of Borlaſe's tithes: It is immaterial what the value 
Was. | 


*P618. * Lawrence and Lamoe in fupport of the rule. Firſt, The notice 


given to the parith officers was not ſufficient. It was determined in 
the King v. Andover, Cowp. 550. That no perſon could be added 
to a rate, to whom notice had not been given: Now the caſe ex- 
prefsly ſtates that no notice was given to Borlaſe. Tife ſeſſions 


therefore ought either to have difmiiled the appeal, becauſe the ap- 


pellant 


0 x 
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ellant had not given the regular notice, ſo as to bring the queſtion 
under their conlideration, or to have adjourned the appeal accord- 
ing to the directions of the ſtatute 17 Geo. 2. c. 38. /. 4. As to the 
ſecond queſtion: It is the invariable practice of the ſeſſions not to 
quath the whole rate on account of the omiſhon of one perſon, but 
to amend it by adding the name of the perſon omitted. The 6th 
{etion of the 17 Geo. 2. c. 38. enacts that © on all appeals from 
. rates, the juſtices ſhall amend the ſame, in ſuch manner only as 
« ſhall be neceſſary for giving relief, without altering ſuch rates 
Wc with reſpect to other perſons mentioned in the ſame: But if upon 
(an appeal from the whole rate, it ſhall be found neceſſary to ſet 
Wc alide the ſame, then they ſhall order a new rate to be made.” If 
fis had been an objection to the whole rate, the argument on the 
cher fide would apply: but the objection is, that the name of one 
Wcrſon was omitted; his name therefore ſhould have been added ac- 
Wording to the firſt part of the 6th ſection of the ſtatute: and the ad- 
tion of his name need not neceffarily have made an alteration in f 
ie ſum to be paid by every other perſon rated, becauſe at the moſt 
would only have raiſed a larger ſum. Beſides, the argument 
nich has been urged againſt the rule would prevent the alteration 
fevery rate, in every caſe, and would render nugatory the ſtatute 
ff -175 Geo. 2. c. 38. which was paſled purpoſely to avoid ſo much 
Wrouble and expence. This conſtruction has been put on the ſtatute 
Wn two caſes before this court, namely, the King v. Witney, 5 Burr. 
634. and the King v. Ringwood, Cowp. 326.; and though the for- 
Wer of thoſe caſes was ſent here in order to try another queſtion, 
ether ſtock in trade was rateable ? yet the court determined it on 
e ground, that the ſeſſions ought to have amended the rate: the 
ourt there held that“ the ſeſſions ought to have amended the rate 
* by relieving thoſe * perſons who had been overcharged, and charg- 
ing thoſe who had been improperly omitted.” And in the latter 
ſe, lord Mansfield ſaid, ** The caſe of the King v. Witney was, 
determined upon the ſingle ground, that the juſtices in * ſeſſions FP 6x 9+. 
ſhould not have quaſhed the whole rate, (which in caſes where 
it is not abſolutely neceſſary they are forbid to do by the 1 G. 2. 
0. 38. /. 6.) but ſhould have amended it by inſerting the particu- _ 
lar perſons, and that property which was omitted, and which 
they thought rateable.” Theſe authorities go expreſsly to ſhew, - 
W2t this rate ſhould have been amended and not quaſhed. Cur. 


. Unt. | >> 8 | | 

Aſhhurſl J. now delivered the opinion of the court. ' PIG: 
"> | ; . ut 1 ® . | . - A a 
here have been two objections made. Firſt, That no notice“ 9 


a5 given to Borlaſe, whoſe name was omitted in the rate. 2dly, 
lat at all events the rate ſhould not have been quaſhed, but ameud- 
As to the firſt of theſe objections, there ſeems to be no ground 
dit; the ſtatute 17 G. 2. c. 38. ſays, The party aggrieved may ap- 
i al 70 the next quarter ſeſſions, giving reaſonable notice to the church- 
is 07 0verſeers of the poor of the pariſh, &c. and ſays nothing 

any other perſon; neither does the nature of the caſe require it. 

ihe complaint is againſt the churchwardens and overſeers, for 
ung done injuſtice to the reſt of the pariſh, by their having left 
er. . u un ou 
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out perſons who ought to be rated, and by thoſe means impoſed a 
greater burden on thoſe who are rated than they ſhould have done. 
It then becomes their buſineſs to take proper ſteps to gain all nece{. 
ſary information; and there is ſtill lefs occaſion for giving notice to 
the individual, if the juſtices ought to guaſh the rate, and make a 
NEW one. | 5 
As to the ſecond objection; we are of opinion, That the juſtice 
have done right in guaſ//lnng the rate; for though this is the caſe only 
Of a ſingle perſon omitted, it is impoſſible to draw the line; and 1! 
might as well be the cale of fifty, which would impoſe upon the ret 
of the pariſh a greater burden than they ought to bear. And it is 
not enough to ſay, that the more money is raiſed by the rate, the 
longer it will laſt; for it may be an inconvenience to many perſom 
to pay at once double the ſum which is neceſſary to be raiſed for tle 
immediate purpoſes of the pariſh. "The caſe of the Ming againſt the 
churchwardens ot St. Catharine's Glouceſter, Is in point. There the 
objection to the rate was the leaving out of the rate Mr. Pat's t. 
nants, for which the ſeſſions quathed it. The court ſaid the ju 
tices had done right, for 1f all proper perſons had been rated, if 
courſe 3 leſs ſum would have been requilite from the reſt of the pai 
riſh. As tothe caſe of the Klug againſt the inhabitants of Wing 
IN s Burr. 2634. The point before the court was, Whether ſtock uM 
XP 620. trade * ought to be rated. The court ſaid the ſeſſions had nu 
| cc ſtated what the ſtock in trade was, or what it was that the rat 
© had taxed, or whether the perſons rated had any ſtock, or wh 
c that ſtock in trade was, nor any particular deſcription what travel 
«© was meant.” The court indeed is made to fay further, that, aM 
_quaſhing the old rate, a new one ought to have been made: but thi 
was not the point on which the deciſion turned. And indeed it mij 
ſeem doubttul, whether the juſtices are the proper perſons to pe- 
formithis office; as the conſequence of adding a new ſet and deſcrip 
tion of perſons would be, that a great many enquiries muſt be ma 
which would exceed the bpunds of the jufticgs fitting; and beſide 
the party, if over-rated, ought to have an opportunity of appealngl 
v hich 1 do not know that he could have from one quarter tethons ll 
another. The making of a rate is in its nature a mn/terzal, and! 
a judicial at. For though they exerciſe a judgment in ſaying! 
bought to be rated, yet the grrarntum is a matter of fact, according 
the value of the eſtate; againſt all which, after the rate is made, 
ouglit to have the liberty of appealing. Therefore, on the whole, 
are of opinion that the rule muſt be diſcharged. Caf. by Durnf.9 
faſt. 62 5. : 


H. 15 G. 3. K. and the overſeers of And" 
How far ſiock On a rule to ſhew cauſe why an order of ſells 
„ trade ought made for rating ſeveral tradeſmen for their ſtock 
to be rated. trade towards the relief of the poor ſhould not 

quaſhed, the caſe was, The overſeers made 4“ 
rate, in which they omitted to rate tradeſmen for their ſtock wil 
bad been formerly rated in that pariſh. Upon which, the oth@ 
Habints of the parith appeal to the ſeſſions. And the ſeſſions in- 
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order whereby they adjudge, “ That Mr. Jo/eph Wakefield is a pro- 
« prictor of ſtock in trade as draper in the pariſh of Andover to the 
amount of 300 l. and that the profits of that trade is 151. a year; 
and that he ought to be rated towards the relief of the poor of the 
WW © faid pariſh in reſpect of ſuch ſtock and profits 71. each rate in the 
« rate ſo appealed againſt.” And there was the like adjudication 
7 as to ſeveral other tradeſmen. And the court ordered the ſaid ratè to 
be amended by putting into it a rate on the ſaid ſeveral tradeſmen, in 
reſpect of ſuch their ſtock and profits. lt was objected, that this 
order on the face of it was bad, inafmuch as it did not appear, that 
the ſeveral perſons whoſe names were added to the rate by order of 
ſeſſions had notice of the appeal or litigated the queſtion at the ſeſſi- — 

ons. They were therefore without redreſs; “ for it neceſſarily pre- & P 621: 

cluded them from their appeal. The ſeſſions as to them made an 5 

original rate, without having given them an opportunity of defend- 

ing themſelves. The court held this to be a fatal objection; and 
therefore that the order of ſeſſions ought to be quaſhed. Lord 
Mansfield, upon the general point, ſaid, It is a very diflerent queſ- 
tion, whether perſonal eſtate is to be rated to the utmoſt extent, or 
not to be rated at all. It would make the poor laws very oppreſſive, 
if a man is to be taxed to the extent of his whole perſonal - and 
income. In that caſe, every man who has money in the funds would 

be liable, lawyers for their fees, ſoldiers for their pay, and the like. 

Bat where men are occupiers of houſes, and have ſtock in trade, 
WS wicther ſuch Rock in trade may be taken into conſideration, is a very 
Wa ditierent queſtion. Some perſonal eſtate may be rateable. But it 
mut be local viſible property within the pariſh. It would be mate- 
ral to ſtate what has been the cuſtom of rating. If the uſage ſhould 
be to take in ſtock in trade, there would be very good right to ſup- 
port it. Let them therefore try it on the ſpecial circumſtances of 
the caſe. Mr. juſtice 4% ſaid, That if upon the general. queſtion 
it ſhould turn out to be the law that perſonal property is rateable, it 
muſt be then rated, though it was never rated before. On the 
preſent queſtion, the rule was made abſolute, for quaſhing the order 
of ſethons. Cowper. 550. = . FR. 

7. 17 G. 3. K. and Hill. On ſhewing cauſe againſt a rule for 
quathing an order of ſeſſions confirming a poor rate, it appeared, that 
the appeliant Hill was a clothier, and an e the pariſh of 
Bradford, where many other tradeſmen, particularly clothiers and 
manufacturers of woollen goods, likewiſe lived: That the church- 
wardens and overſeers charged him to the poor rate in reſpect of his 
ſtock in the cloathing trade which he had in the ſaid pariſh. Againſt 
wi: rate he appealed, alledging that he was not liable. The ſeſ- 
ſions upon the appeal adjudge him liable, and confirm the rate. In 
ſupport of the order of ſeffions, it was argued as follows: This queſ- 
non takes a different turn from any other that has been diſcuſſed. 
For it is ſtated, not as a caſe of landholders aggrieved by the omiſ- 
lion of a ſet of men rateable, as they conceive, in reſpect of their 
Pcrional property; but as a complaint by a tradeſman upon his being 
Jared to the poor for his vilible ſtock in trade within the pariſh: And 
Ws is the ſhape in which lord Mansfield ſaid, in the Fitney caſe, 

an | a duch 
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ſuch a queſtion ought to come on: Not, as a general queſtion, Whe. 
ther ſtock in trade be rateable or not? But, as a particular * one 
made by an individual, Whether he is bound to contribute to the 
poor rates in reſpcët of the ſtock in trade which he poffeſſes in the 
pariſh of Bradford? The whole queſtion therefore depends upon 
the conſtruction of the ſtatute of 43 Eliz. Before the ſaid ſtatute, 
the directions of the ſeveral ſtatutes relating to the relief of the poo! 
were generally, that all the zzhabzitants, according to their reſpective 
properties, ſhould contribute. The ſaid flatute of the 43 Eli, 


makes a diſtinction, charging firſt every znhabitant, and then ever 


_ defendant, by aſking, What ulage heretofore had been in this place 


Ions for their Rock in trade, the court ordered the rate to ſtand, and 


a rate made tor the relief of the poor of the borough or pariſh d 
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field ſaid they had no right to do ſo; and thought it ought to be ſem 


occupier of houſes or lands within the pariſh. Other ſubſequent fa 
tutes, as for inſtance thoſe relating to the repairs of highways fron 
time to time, enacted that aſſeſſments ſhould be made for thoſe pur Wil 
poſes upon all and every the inhabitants owners and occupiers of 
lands and tenements, and alſo of any perſonal eſlate uſually rateak| 
to the poor. As to the inconvenience that may be ſuppoſed would av 
tend the rating of perſonalty, fiock in trade in ſome reſpects is ratet 
to the land tax, as appears from the caſe of 7//7tney. But if the lay 
authoriſes the tax, a difficulty in the mode of levying it can beno 
objection. Beſides, that the tax is now actually raiſed in man 
places in this kingdom, in Lynne, Norwich, Frome, Trowdbriiz, 
Warminſler, Bewdley, Blandford, and in many pariſhes of London 
and in particular that of VMilechapel. And in the ancient ſubſidies 
unto which the land tax ſucceeded, perſonal eſtate was always rated, 
Lord Mazxsfeld ſtopped the counſel in the argument for the 


with reſpect to rating ſtock in trade? Unto which it was anſweted, 
That the uſage was waived, and that the counſel at the ſeſſions had 
agreed to bring the general queſtion before the court. Lord Mais 


back to the ſeſſions to ſtate the uſage. That the aforeſaid highway 
acts referred to perſonal eſtate * !y rateable to the poor. After 
wards, the caſe being ſent back, and the ſeſſions returning, that! 
had been the uſage heretofore in the pariſh of Bradford to rate per 


the rule for quaſhing it to be diſcharged. Cou per. 613. 
H. 22 G. 3. K. v. Road. Upon the appeal of James Rodd again 


Bridgewater, wherein he was charged four ſhillings in reſpect of hu 
flock iu trade, above what he was therein charged for his houſe and 
ſhops, and other real property. The ſeſſions confirm the rate, and 
ſtate ſpecially.— That within the awd borough, it has been * uſud 
and cuſtomary from the 43 of Eliz. and ever ſince the exittence of rats 
for the relief of the poor, to alleſs the inhabitants of the ſaid bo 
rough, for aud in reſpect of their perſonal property, or flock in trait: 
and amongſt them, ſuch as have been of the fame trade, and of fm! 
lar circumftances witli the appellant. That the ſaid Rodd is a {ub 
ſtantial houſeholder within the ſaid borough, and a butcher ; ane 
keeps an open butcher's !hop therein, and lays out about 201. on 
week with another in the purchaſe of cattle of diſlerent ſorts, wh 

| * 
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he ſells again after they are butchered, in ſmall pieces, whereby he 
receives a profit, by which he maintains himſelf and his family: and 
that the ſum of 4s. is no more than his proportionable ſhare towards 
the ſaid rate, and as other butchers pay. The queſtion therefore 
ſubmitted to the court is, Whether the faid Rodd is rateable for his 
flock in trade. Wallace, in ſupport of the rate, inſiſted, That an 
uninterrupted uſage and cuſtom of rating this ſpecies of property, 
from the very date of the ſtatute down to the preſent time, being ex- 
preſsly ſtated, this queſtion had lately undergone a ſolemn deciſion, 
and was no longer open to argument. Bearcroft in reply admit- 
ted, that it was not poiſible to diſtinguiſh this from the ile K. v. 
Hill. ——Þy the court: Rate affirmed. Cal. Caf. 147. | 
H. 7 G. 3. K. and the inhabitants of Shaffleet. 
Sherington's cale. The queſtion was, Whether an Salt officers are 
officer of the falt office is liable to be rated in reſ= not rateable for 
pect of his ſalary 7-—— It was argued, in behalf of zhezr ſalaries. | 
the officer, that he is not liable: That aſſeſſments | 
for relief of the poor muſt be made according to the perſon's viſible 
ability within the town or place where he inhabits; and without 
having regard to any other eſtate which he hath in any other town or 
place: That this is a tax upon the profits of the man's daily labour. 

On the other hand, it was inſiſted, that he is rateable for his 
falary within the words as well as meaning of the ſtatute, which 
have been always conſtrued with favour and latitude: That it is rea- 
ſonable, where perſons derive a benefit from the pariſh, that they 
ſhould ſubmit to the burdens of it: That if the officer becomes 
chargeable, the pariſh muſt maintain him: That every man is, for 
every ſort of perſonal property which hath a certain produce, rate- 
able to the relief of the poor in the pariſh where he lives: That this 
is a fixed, certain, permanent produce, as to the value; it is no 
otherwiſe caſual or contingent, than in reſpect of the man's continu- 
ance * in his office; if he ceaſes to be in office, he will ceaſe to be * P 624. 
taxed : That theſe ſalaries have been thought to be fit objects of tax- 
ation to the land tax; and there is much ſtronger reaſon why they 
ſhould be ſo to the poor; they are expreſsly named in the land tax 
acts, which ſhews that they are fit objects of taxation in general. | 
By the court: This ſpecies of property is not mentioned in the act; 
nor has it any analogy to thoſe ſorts of property that are mentioned 
therein. The whole ſcope of the argument for the taxation is foreign 
to the queſtion; namely, that a man may be rated in his parith for 
his perſonal eſtate. Now a man's perſonal eſtate is only what he is 
worth after payment of all his debts ; which cannot eaſily appear, ſo 
as to be rated. But that is not the queſtion here. He is here rated 
for this ſpecific property, as lying in the pariſh, which he ought not 
to have been. And we are all of opinion, that this is not ſuch a ſpe- 
cies of property as can be rated to the relief of the poor, as perſonal 
eſtate within the pariſh. Bur. Man. 2011. | 


On 
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On a motion to confirm a tax laid by the juſtices 
Tails taken in on the toll of a corporation, Holt chiet juſtice ſaid, 
corporations That on a reference to him by both parties, he was 
are rateable. of opinion, that the toll was not exempted, but 
| chargeable, though part of it was to maintain the 
mayor. 3 heb. 540. | | 
| M. 12 G. 3. K. and Rebow. The queſtion 
Tolls of a light= was, Whether the to!ls of a lighit-houſe were rate- 
houfe rot rate> able to.the poor. In ſupport of the rate, it was 
able. urged, that li a maſter puts a ſervant into a light. 
houſe, he certainly gains a ſettlement: That in the 
preſent caſe, the light-houſe was actually uſed as a dwelling-houſe; 
that the annual profit is the meaſure of the value; and if over-rated, 
the ſeſſions can relieve.——On the other hand, it was objected, that 
the houſe only 1s rateable, and not the tolls; that here they have 
rated a ſmall building of no value but as a light-houſe, and ſcarce ten 
yards of land, as bringing in 1400 l. a year: That the toll is col- 


| lected of ſhips pafling by, not coming in: That there are about 
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twelve ſuch light-houſes in the kingdom, and that none of them be- 
fore this inſtance have ever been attempted to be rated in reſpect of 
the tolls thereot.———Alter having taken time to conlider, lord 
Mansfield delivered the reſolution of the court: We are all of opi- 
nion, that the tolls, being raiſed from veifels from different parts all 
over the kingdom, are not to be conſidered as locally related to the 
pariſh, and as ſuch are not chargeable to the poor rate. Loft. 77. 
= | E. 17 G. 3. K. and the inhabitants of Card- 
Tolls taken up- ington. This caſe came before the court upon a 
on a 11yver are rule to ſhew cauſe, why » order of ſethons quaſh- 
rateable. ing a rate for relief of the poor of the pariſh of 
Cardington ſhould not be quaſhed as to the aſſeſſ- 
ment upon Aſaley Talmer eſquire. The caſe ſpecially ſtated was, 
that Aſhley Falmer eſquire is ſeiſed in fee of the right of navigation 


of that part of the river O, which lies between Erith in the county 


of Hluutingdon, and the town of Bedford, and of all the tolls ariſing 
for tle carriage of coals and other goods upon that part of the navi- 
vation: That he hath power to erect fluices and ſtaunches for the 
better keeping up the water and carrying on the ſaid navigation, and 
that tolls are paid for paſſing through every fluice, and in a different 
rate for different fluices: That one fluice is erected in the pariſh of 
Cardingtore, at which the toll is 3d. a chaldron or load weight: That 
Mr. Palmer doth not reſide in the parifh of Cardington, nor hath he 
any perſon reſident at that fuice to receive the tolls; but that the tolls 
for chat [le are received at Barſord or Katon : That neither Mr. 
Palmer, nor any other of the former proprietors of this navigation, 
were atfeled to the poor rates for their fluices or for the tolls or pro- 
fits: But they have for many years been aſſeſſed to the land tax. 
Againſt the rule, it was argued, That tells and other yearly profits 
being ſpecially charged in the land tax acts, and not in the act of 43 
Z1iz. is a proof that the parliament did not intend this ſpecies ol 
property to be charged to the poor. Beſides, as Mr. Palmer does 
avi relide in the pariſh, nor is even the toll recived in the pariſh; | 

0 e aſſeſſable 
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aſſeſſable at all, it muſt be aſſeſſed where received, and not in the 


pariſh of Cardington. And to this purpoſe was cited the caſe of 


Rebow as directly in point. If any diſtinction could be made between 
the two caſes, it is, that the preſent is rather ſtronger than that; 


becauſe there two perſons were conſtantly refident in the hight-houſe, 


the tolls of which were the object of the rate. But here, neither 
Mr. Palmer, nor any body who could repreſent him, reſided in this 

ariſn.— 
51 property, though not expreſsly within the words, was clearly 


within the meaning of the ſtatute of 43 Eliz. That there could be 


no difference between theſe tolls and thoſe of any other deſcription ; 
as the tolls of a market; or the like, which are clearly aſſeſſable to 
the poor. In the caſe of Rebow, inquiry was directed to be made as 
to the tolls of bridges; when it appeared, that Fulham bridge tolls 


are taxed at the rate of 5001. a year. * Why not aſſeſs theſe tolls as #P 62 


well as them? As to the objection of their not being received within 
the pariſh, they might be received there if Mr. Palmer choſe; they 
are not neceſſarily payable elſewhere. But the material thing is, 
that they ariſe within the pariſh, The conſideration for which they 
are paid, is the paſſing through the fluice thin the - pariſh; .and 


if a boat went no farther, the toll was to be equally payable. It is 
therefore completely due within the pariſh. The ground of the 


deciſion in Rebow's caſe was, that the veſſels did not come within 


the pariſh, therefore the tolls were not due there; but here, they 
ariſe and are due within the pariſh.——The court ordered the 
caſe to ſtand over, that * might be made as to the cuſ- 


tom of rating this deſcription of property in other places. In an- 
ſwer to the inquiries, it was returned on the part of the plaintiff, 


that out of 14 fluices, being the whole number erected upon this na- 


vigation, one only was rated to the poor; that the river Tvil, near 


Bury, the Northampton ri ver, Larke, Ow/ſe, and Stower were none 
of them taxed. On behalf of the defendant it was ſtated, that the 


tolls at Marlow, O:ford, Reading, and ſeveral others on the river 
Thames, were all rated to the poor. Upon the whole, the court 
was of opinion, that theſe tolls are rateable; and therefore directed 


the rule for quaſhing the order of ſeſſions to be made abſolute, and 


affirmed the rate. Cowper. 57 2 . | 

E. 26 G. 3. K. v. Dock Company of Hull. „ 
Two juſtices allowed a rate for the relief of the Lands convert- 
poor of the pariſh of Sculcoates: The ſeihons con- ed into a dock, 
hrmed the rate, and ſtated the following caſe. That are rateable. 
commiſſioners, in purſuance of an act 19 G. 3. pur- 0 
chaſed lands in the pariſh of Sculcoates, which both before and after 
the purchaſe were aſſeſſed to the land tax, and all parochial aſſeſſ- 


ments, in common with other lands within that pariſh ; and that the 


Dock Company converted three acres two roods and 29 perches of 
the ſaid land into part of a dock or baſon, which in the whole cen- 


tains ten acres: That the company in 1783 received a clear profit far 
tonnage of ſhips of 3,7001.; and that they do not owe any money 


under the authority of the faid act: That on'5th May 1784 a rate 


was laid on the lands and tenements in the ſaid pariſh at 18. 4d, in 
the pound, and that part of the dock which lies in the laid pariſh 


* 


In ſupport of the rule, it was contended, that this ſpecies 


6.5 


this property was rated as land, when the act had declared that the 


and a certain well of mineral water thereout ariſing, called the Chel- 
ienllam Spa, at the yearly rent of 1001.: The lands and buildings 


and Scarborough. None of theſe were ever rated, and the reaſon is, 
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general ſtatute. In this caic the engine was ot annexed to the free- 
hold: The tenant was to pay ail taxes. In K. v. St. Nicholas Glou- 


before, * and the improved value can afford no reaſon why it ſhould 


of 1001. a vear. It was argued, that the mineral water is not an 


deration of the well increaſes the rent. It is part of the produce 


Engine houſe Caf. by Durn f. and Faſt. 721. It was held, That 
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was rated at 800 I.: 59 l. 6s. 8 d. It was obſerved in ſu pport of 
the rate, that the land purchaſed was aſſeſſed both before and after 
the purchaſe, and which by improvement produces more than it did 


ceaſe to be aſſeſſed: The rate had been increaſed according to the 
im proved value of the land. On the other hand it was ſaid, that 


ſhares of the proprietors ſhould be conlidered as perſonal property. 
By the court: This is landed property lying within the pariſn, 
which clearly was the ſubject of a rate before the paſſing of this ad: 
Then the queſtion is, Whether the act exempts this property which 
was rateable and ratcd before; but there are no words of exemption, 
As between the heir and executor this 1s to be conſidered as perſonal 
roperty; but the legiſlature did not intend to.alter the nature of it 
in any other reſpect.— Rate confirmed. Caf. by Durnf. and 
Eaſt. 219. „ „„ 
4 T. 17 G. 3. K. and Miller. Caſe ſpecially 
The profits of tated. Mrs. Skillicome of the pariſh of Cheltenham 
Spa water are in the county of Glouceſler demiſed to William 
rateable. Miller eſquire of the fame pariſh certain lands con- 
taining about four acres, with buildings thereon, 


thereon, independent of the well, are of the annual value of about 
20 J. And the overſcers rated him to the poor as for an intire eſtate 


object of taxation. And the uſage with reſpect to other places in 
different parts of the kingdom was alledged, as at Matlock, Buxton, 


becauſe they are not a ſubject of taxation within the words or mean- 
ing of the ſtatute of 43 Elia. By lord Mansfield: Nothing can be 
plainer than the preſent caſe. This is not a rate upon the profits of 
the well, but upon four acres of land let to the e e at 100 l. a 
year; and the value ariſes, partly from the buildings, and partly 
from the ſpring that produces the mineral water. Therefore, the 

rofits of the ſpring are part of the produce of the land. In Worceſ- 
terſhire and Cheſhire, where there are ſalt ſprings, the rent of the 
Jand is increaſed conſiderably on that account. So here, the conſi- 


of the land; and therefore, as ſuch, ought to be rated. Cowper. 
619. - e | | 
In the caſe of K. v. John Hoog, E. 2 G. 3. 


rateable. an houſe and engine for carding cotton, which were 
lented as one entire ſubject, and deſcribed by the 
general name of an engine houſe, were rateable to the poor, and that 


* 


the * uſage of a particular place could not control the operation of a 

ceſler, E. 23 G. 3. A machine-houſe for weighing waggons, Ec. 

held rateable. Caf. by Durzf. and Eaſl. 523. N. _ 
| £ 
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The overſeer of Stoke Nayland in Suffolk made a 
rate in which he charged the quit rents of ſeveral Quilt rents and 
menors within the pariſh; which rate the juſtices caſual profits of ; 
refuſed to ſign, becauſe the quit rents ought not to Mis are not | 
be taxed : Whereupon the overſeer, on application rateaÞle. | 
to the king's bench, obtained a rule to inforce the as 
Juſtices to ſign it; which was ſtrongly oppoled, becauſe no inſtance 
could be given that ever the-quit rents were charged: but the court ; 
ordered the rate to be figned, and a warrant to diſtrain; ſo that if 
any perſon thought himſelf aggrieved, he might bring an action upon 
the diſtreſs, and the matter in law be brought in queſtion. Carth. 

14 M. 3 J. 2. e 8 Tab 

In another like caſe, Eyre J. ſaid, that a quit rent is not taxable 
to the poor, tor the tax ought to be laid-on the occupier: But Holt 
Ch. J. ſaid, it was otherwiſe ruled in the caſe of one Williams of 
Suffolk. Comb. 264. T. 6W. ow . 

Finally, in the caſe of K. and Vandewall, E. 33 G. 2. this point 
came fully to be conſidered. Samuel Yandewall eſquire, lord of the 
manor of Aldenham, was charged to the poor rate, for the manor it- 
ſelf (excluſive of the demeſne lands), conſiſting, as was tated, of 
quit rents, fines for renewal of copyholds, and other caſual fruits 
and profits, the whole amounting to about 130 l. a year; the faid 
Samuel Vandewall occupying nothing elſe in the pariſh. On appeal 
to the ſeſſions, the juſtices confirmed the rate, ſetting out this ſpecial 
caſe. The order being removed by certiorari, it was objected, that 
the lord was not an inhabitant, nor were the rents and profits of the 
manor rateable under the ſtatute, being neither lands, houſes, tithes, 
nor any of the things recounted in the ſtatute. It was argued in 
ſupport of the rate, that theſe words were only put as examples; 
that the ſtatute hath not determined what ſpecies of property is or is 
Not taxable, but that has been fixed by the reſolutions of the courts ; 
that perſonal eſtate is taxable, though not mentioned an the ſtatute; 
that the lord is an inhabitant in this reſpect, or if not, yet the ſtatute 
mentions, “ inhabitants, parſons, vicars, and others;” and the au- 
thorities were cited, where it is ſaid to have been determined, * that * p g 297 
tradeſmen are rateable for their ſock in trade; that a toll of a mar- "Mn 
ket is taxable; that ground rents are taxable, and alſo quit rents. 

On the other hand, it was obſerved, that quit rents iflue out 
of lands, which have already been fully rated in the hands of the oc- 
cupier, and therefore are not liable to-be rated again; that caſual 
profits are of the ſame nature; they are part of the profits of the 
land, which hath already been fully rated; that it is impoſſible to 
be law, that ground rents are rateable, they are of tlie nature of all 
other reſerved rents on leaſes for years; that tolls (if rateable) are 
only ſo becauſe not rated in any other ſhape; that few mines are ever 
rated, though expreſsly named in the ſtatute, becauſe their profits 
are caſual; that if ground rents are rateable, this will equally ex- 
tend to all other rents whatever, which is a matter of the utmoſt im- 
Portance. By lord Mansfield: The authorities that have been 
cited are only ſcraps and ſtrange ſtuſl. And he delivered the reſolu- 
tion of the court, that the rents and caſual profits of the manor are 
Vo. III. RK X x | not. 
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not rateable to the poor; which he ſaid was ſo clear, that there was 
no need to enter into reaſonings about it: And ſo far as appeared to 
the court, ſuch rents aud profits had never been attempted to be rated 
before; and there is no colour for the attempt now, after more than 
a century and an halt ſince the making of the act upon which it is 
grounded. Bur. Man gf. 991. Black. Rep. 212. 


The far met ant Of every occupier] The farmer or occupier 
| ſhall pay this tax, and not the landlord, who is ne- 
not the lanalord k : 

. be taxed for his rent; {or then the landloid 
would pay twice. Dalt. 103. 

And the reaſon why the occupier is to be 10 charged is, that the 
poor rate is not a charge upon the land, but upon the occupier in 
reſpect of the land. Tita- Gib. 297. Caſe and Stephens. | 

M. 116. 7Theed and Starkey. The leflor covenants with the 
leflee, to pay all taxes oz the lands demiſed. The leflee brought an 

| action of covenant, and aſſigned for breach the not paying of the 
rates to church and poor. Upon demurrer it was objected, that 

_ thoſe rates are perſonal charges, and not on the land: And for that 
reaſon the defendant had judgment. 8 Mod. 314. 


* 


8 Occupier of Iands, houſes] E. 1 An. By Holt 

Hoſpitals, how Ch. J. Hofpital lands are chargeable to the poor, 
far rateable. as well as others; for no man, by appropriating 

* P6230. his lands to an hoſpital, can * diſcharge or exempt 


them from taxes to which they were ſubje& before, and throw a 
greater burden upon his neighbours. 2 Salk. 527. -— 
But with reſpect to the hoſpital itſelf, it was determined, in the 
caſe of St. Zuke's hoſpital for lunatics, M. 1 G. 3. that ſuch hoſpi- | 
tals are exempted, excepting only thoſe parts of them which are in- 
habited by the officers belonging to the hoſpital; as the chaplain, 
phylictan, and the like, in Chelſea hoſpital ; and theſe apartments 
are to be rated as ſingle tenements, of which the ſaid officers are the 
occupiers. The reaſon why the apartments of the ſick or mad per- 
ſons in the preſent caſe are not to be rated is, that there are no per- 
ſons who can be ſaid to be the occupzers of them. For it would be 
abſurd to call the poor objects ſo with reſpect to this purpoſe; and 
the leſſees of the hoſpital in truſt for the charitable purpoſes to which 
it is applied, cannot with any propriety be conſidered as the occur 
piers of 1t; nor, laſtly, can the ſervants of the hoſpital, who attend 
there for their livelihood : And no other perſons (ſaid lord Mansfeela) 
can with any ſhadow of reaſon be conlidered as the occupiers therect: 
Bur. Maus. 1083. Black. Rep. 249. 9 
7. 9 G. 3. K. and tlie inhabitants of St. Bartholomew's the Leſs: 
The mayor-and commonalty of the city of London, governors of &. 
Bartholomew's hoipital, pulled down ſeveral old houſes belonging tb 
the hoſpital, the tenants whereof had been uſually afleſſed to the 
poor rate, and on the lite of the ſaid. ancient houſes erected ſeveral 
piles of building for the uſe of the ſaid hoſpitals, and incloſed ad 
a1ca within the fame for the benelit of the patients. The pariſh ofh- 
| | | CC13 
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cers aſſeſſed the mayor and commonalty to the poor rate in reſpect of 


the premiſfes. The queſtion was, Whether the governors of the 
hoſpital are rateable to the poor in reſpect of the buildings and area 
abovementioned *? By lord Mansfield: The poor rate muſt be 
charged upon the occupicrs. In the caſe of St. Luke's hoſpital, 
and of Chelſea hoſpital, the officers were rated as occupiers. The 
corporation are not in fact occupiers: The poor are occuplers, 
but they are not rateable: The general rule muſt be followed: 
That rule is, That you muſt find an occupzer to be rated. The 
poor people cannot be rated at afl. The ſervants cannot be rated 
as occupiers, nor can the corporation be charged as occupiers. Bur. 
Man f. 2435. 5 : | 
J. 14 G. 3. K. and Gardner. The maſter and 
ſellows of Catharint Hall in Cambridge purchaſed - The maſler and 
ſeveral houſes in the pariſh oi St. Botolph, and fellows of col- 
pulled tham dawn, and amongſt other particulars Jeges are ratea- 
converted part of the ground on * which the ſaid ble as @ corpo- 
houſes had- ſtood into an area, and planted the ration. 
{ame with trees for ornament. The pariſh aflefled  - 


*% 


a 
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them for the ſame to the poor rate. The queſtion was, Whether 


the maſter and fellows, being a body corporate, are liable to be rated ? 
In ſupport of the 1ate 1t was argued, that corporations having 


lands may be rated, and are to be coniidered as z#habitants in reſpect 


of ſuch lands. Lord Cote(2 Int. 703.) in his expoſition of the ſtatute 
of 22 H. 8. c. 5. tor the repair of h ridges, commenting upon the word 
inhabitants, with reſpect to what perſons are included under that de- 
{cription, ſays, every corporation and body politick having lands 


which they poſſeſs and have in their own hands, are :nhabitants 


within the purview of the ſaid ſtatute. And in the caſe of Thursfield 
and Jones (1 Jones 187.) the court held, that the maſter and war- 
dens of the company of wax-chandlers were chargeable to the repairs 
of tae church in reſpect of their corporate lands. And no reaſon can 
be given why they are not equally 6 under the ſtatute of 43 Flia. for 
the relief of the poor. — Againſt the rate it was inſiſted, that cor- 
porations are not rateable, becauſe the remedy of impriſonment, upon 
failure of diſtreſs, is impoſſible; and the remedy by diftreſs alone is 


Inadequate. The caſe of St. Luke's hoſpital thews, that nothing 


can be rated which doth not yield a profit. The advantages gained 
dy this area are juſt like thoſe which are gained by St. Bartholomew's 
hoſpital by their area. But with regard to the profit accruing from 
it, the ſubjedt matter excludes the poſſibility of rating it: for nothing 


15 more apparent, than that where property is the ſubjcR of a rate, 


the value of it muſt be certain, becauſe the meaſure of the profit 18 
the meaſure of the rate. But here, nothing is or can be received, 
and therefore there can be nothing to pay.— By lord Mansfield : The 


queſtion is, Whether in law a corporation may be conlidered as occu- | 


pers or inhabitants? By the ſtatute of Eliz. all lands and all real 
property are rateable to the poor; and mutt have occupiers and inha- 


"ants, in reſpect of taxation: therefore if a man has no tenant, and. 


is ſeiſed of lands in fee, he is ſaid to occupy them himſelf, or by his 
N XX 2 bailils 
0 


% 


/ 


FE: 0:0: R; ..) 


pailiff or agent. No caſe hath been inſtanced to ſhew, that a corpo- 

ration is exempted from this tax; and I can find no authority in law 

which ſays they cannot be rated. And the authorities which have 

been cited tend to prove, that corporations are rateable both as 7ha- 

bitants and as occupzers; if they are liable in reſpect of the repairs of 

bridges and of churches, they are equally ſo by the ſtatute of Z1:za- 

| beth in reſpect of the poor. As to the other objection, that this area 

*P6 32 yields no * profit, and theretore ought not to be rated, the anſwer is, 

| that the value is in the judgment of the affeſſors; and if the college 

think themſelves over-rated, they have their remedy by appeal. 
Mr. juſtice Aon I have no idea but that the corporation may be 

occupiers; and as to the remedy of levying a duty upon a corpora- 

tion, the books all agree that it can be levied, though they differ in 

the mode. Sheppard in his treatiſe upon corporations 1ays, * If a 

«© ſum of money be to be levied upon a corporation, it may be levied 

% upon the mayor or chief magiſtrate, or upon any perſon being a 

<< member of the corporation.“ But in the cate of the city of London 

concerning the duty of water-bazlage (1 Ventr. 351.) it is different, 

and is thus, “ Note, it was ſaid that for a duty or charge upon a 

5 corporation every particular member thereof is not liable; but 

* proceſs ought to go in their public capacity.” And this is the 

right law. In the cafe of Zhursficld and Jones (Sin. 2.7.) the cor- 

Poration were cited, not by their proper names, but in their politic 

cap: and tae court faid, *“ If the company had neither land nor 

e goods, there was no way to make them appear; but if they ſtood 

© out, they muſt lie by the heels in their natural capacity.“ There- 

| fore the idea that a corporation is not liable to be rated or amenable 

by proceſs in reſpect of a rate is not well founded. Belides, by the 

act of 17 G. 2. c. 38. the remedy of diſtreſs is extended beyond the 

particular pariſh, into other precinéts, and even into other counties. 

So that their property is anſwerable, though they cannot perſonally 

be puniſhed. Ine other two Juſtices concurred, that the maſ- 

ter and tellows, as a corporation, were liable to be rated. Cow- 
Fer. 79. 5 | 


. 26 G. 3. L. Bute v. Grinaall and another, 
Die ranger of This cauſe was tried at the aſſizes in Surrey before 
@ royal park, Gould J. When the jury found a ſpecial verdict 
how far rate- Which ſtated inter alia that L. Buts was duly ap- 
able. pointed ranger oi New Park near Richmond; and 
95 had granted to him the cuſtody of the houſes, 
lodges, &c. and alſo the herbage and pannage of the ſaid part. That 
ſome part of the park is incloſed lands, ſome part thereof meadow, 
and ſome part arable land and ſown with corn, rye-graſs.and clover, 

in the ordinary courſe of huſbandry: That the meadow has been al- 
ways mowed and the hay thereon made by perſons paid by the king, 
who alſo found the hay-ſeed; that 66 loads of hay when made has 
been always carried by the king's waggons into the park for the deer, 
and the overplus was ſtacked up for the uſe of the king's horles, and 
32. the ranger's horſes, and eat by them, but never any fold: * That 
when the azable land was ſown with corn, the ranger found the ſeed 7 

| 1 | an 
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and when with rye-graſs or clover, the king found the ſeed; and was 
manured, plowed, and ſown by the king's ſervants and horſes, and 
reaped by the ranger, and ſold for his benefit, and the king had no 
part; that the ſtraw was uſed for thatching the hay ricks, and by 
the king's cart horſes. That the profits ariſing to the ranger from the 
ſaid lands are worth 1001. a year; but the herbage and pannage of 
the park have yielded no profit to the ranger. By L. Mansfield: 
The queſtion is, Whether the plaintifl is rateable at all? Not for 
how much or in what proportion: It is clear he is not rateable for 
the herbage and pannage becauſe they yield no. proiit ; but there is a 
parcel of land incloſed which he ſows, and afterwards reaps the corn 
from to the amount of 100 l. a year; therefore he is occupier; and 
quo nomine occupier can make no difference whether by gift or for 
wages. Buller J. It is immaterial what intereſt the occupier has 
in the lands, whether he holds as tenant at will, or any other tenure: 
It is not neceſſary to inquire into the occupier's title.. Caf. by Durn f. 
and Laſt. 338. | 3 | 


| The royal pa- 

laces are not 

„ : 8 rateable to the 

H. 11 G. 3. Old Windſor and Mathews. The poor. Servants F 
court of quarter ſeſſions for the county of Berks, on occupying ſepa- 
appeal, confirm a rate, by which Samuel Ma- rately houſaand 
thews was aſſeſſed towards the relief of the poor of land, whether 
the pariſh of Old Windſor, in that county, and they pay for 
ſtate the following caſe; e them by rent or 

8 5 © ſervice, are 


al le. 


That the appellant Samuel Mathews is rated for a keeper's lodge 
and two acres of land, fituate in Windſor Great Park, in the ſaid 
pariſh of Old Windſor, and that the ſaid great park with all the 
lodgings thereto is the property of his majeſty ; and that by his letters 
patent, bearing date the 11th day of July in the ſixth year of his 
reign, his ſaid majeſty gave and granted the office of ranger or keeper 
of his faid park, with all the lands, grounds, and foil within the 
lame lodges and privileges thereto belonging, to his brother, prince 
Henry Frederick, or his aſſigns during his majeſty's pleaſure; who by 
virtue of ſuch office occupies the great lodge and park, and appoints 
the other keepers thereof: And that the ſaid Mathews the appellant 
is one of the keepers of the ſaid park, appointed by his royal high- 
neſs during pleaſure; and that the ſaid appellant, by virtue of his 
oiice, occupies the ſaid lodge, and the ſaid two acres of land, for 
which he is ſo rated; and that the lodges and park have not been 
rated to the relief of the poor till about two years ago. That John 
John ſon, another keeper and occupter of one of the lodges in the ſaid 
park, and within the ſaid pariſh, having been “ rated about two & P 624. 
vears for his ſaid lodge, and having refuſed to pay the rate, a war- 3+ 
rant of diſtreſs was iſſued, bearing date the 27th day of November laſt 
paſt, and in conſequence thereof a diſtreſs was made, and his goods 
ſold 
9 


of Heru Windſor belonging to the crown, and at preſent in the occu- 


Poor rate of the {aid pariſh for twenty years paſt, and that Thomas 
Zilſley, an officer under the crown at New Niniſor, and occupier, by 


reſpective offices, of houſes and lands there, belonging to the crown, 
| have been regularly rated, and have paid to the poor rates of the ſaid 


in the royal palace, and annexed thereto: Mr. Rice, clerk of the 


Snape, farriers to his majeſty, for the eſtates in their occupation; 


*P 635: 


appearing, that many ſervants have gained their ſettlements in Old 
#Yindfor pariſh, by their fervice at the appeliant's lodge, and the 


againſt which proceeding he has not appealed. And it further ap- 
. pearing that his majeſty is rated to the poor's rate, for the mews in 


of the horſe for his majeſty; and that his ſaid majeſty is rated for the 


has for many years been rated and pays to the poor rate of Mu 


[years been rated and has paid ſor the ſaid houle to the poor rates; 
and that Tiiſley's predeceſſor in the ſaid office was alſo rated and paid 


chargeable, to the aforeſaid pariſh of Old Windſor; and that the pa- 
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fold in the regular courſe of law, and the overplus returned to him; 


the pariſh of New Windſor ; and that the ſame is paid by the maſter 


mcws in the pariſh of Saint Martin in the city of Weſtminſter : That 
Krchard Biggs, who is clerk of the works at New Wind/or, and oc- 
cu pies a houſe there belonging to his majeſty by virtue of that office, 


indſor for the ſame. That the occupiers of a houſe in the pariſh 


pation of Robert Blunt eſquire, have been rated and have paid to the 


virtue of his office, of a houſe on the Cafile Hill belonging to the 
crown, and within the jaid pariſh of New ind ſon, has for many 


to the poor rates there for the ſaid houſe: That the following ofhicers Wl 
or ſervants of the crown at Hampton Court in the pariſh of Hampton, 
in the county of Mzddlefey, who are occupiers, by virtue of their 


parith of Hampton, particularly Mrs. Moflyn, wardrobe keeper at 
Hampton Court aforeſaid, for a meadow belonging to her apartment 


board of works, for the houſe he occupies there; Mr. Shaw and Mr. 


Sir William Chambers, comptroller of the board of works, for his 
houſe which he occupies by virtue of his office: That lord North is 
rated for Buſhy park and lodge, belonging to the crown, {ituate in 
the ſaid parith of Hampton, which he occupies in right of his wife, 
who is ranger of the {aid park; and that the rates have been regu- 
larly paid for the fame, both by him and by the late lord Halifax, 
wen ranger of the ſaid park; and that general Hodgſon, who is oc- 
cupier of New Lodge, and certain land thereto annexed in Mindſor 
Foreſt, in the * pariſh of Bray, the ſaid lodge and lands being the 
property of the crown, has been rated and paid to the poor rates of 
Bray pariſh, for the ſaid lodge and lands: And it likewiſe further 


ether lodges; many of whom with their families have been and are 


riſh officers have lately paid 221. and upwards on account of a pau- 
per who gained her ſettlement by ſervice with Mr. Fairfax, the per- 
10n who immediately preceded Samuel Mathews, the appellant, in 
the occupation of the lodge for which the appellant is now rated; it 
is ordered, &c. | 

Dunning and Douglas ſhewed cauſe in ſupport of the rate; and 
ſaid, That though the caſe was not intended to involve the queſtion, 
1 | k Whether 
: 
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whether lands in the actual occupation of the crown were rateable; 
yet it had found cven that. But, be this as it might, the property 
of the crown in the occupation of a ſubſcët was clearly rateable 
[Held, that where the ſcite of a palace is demiſed to a lubject for a 
certain permanent intereſt, the grantees, that occupy it, are rate- 
able to the poor. The duke of Portland v. the pariſh officers of St. 
Margaret Meſiminſler at niſi prius, after H. 33 G. 2. Wynne's 
analyſis of the law concerning the parochial proviſioz. for the poor, 
1767. P. 60. ], and that at all events theſe u der keepers, who were 


maſters of families that ſubjected the pariſh to hearv burthigfs, not 


only ought in reaſon to contribute, but were alſo as occupren# clear} 
liable under the flat. 43 Eliz.c. 2. That this vaſe is firofiper than 
that of Eyre v. Small pace & al. E. 23 G. 2. 1750. Chelſea Hoſ- 
pital cited in 2 Burr. Rep. Zl. 1064. M. 1G. 3. 1760. Vid 
alſo 1 Black. Rep. 249. The Klug v. the inhabitants of St. Luke's 
koſpital; where the court ſtated, That the officers of Chelſea hof- 


pital were charged, as having ſeparate and diftin& apartments, which 


are conſidered as their dwelling houſes, and in which they and their 
families reſided: And that the appellant and all other holders o 
thoſe lands have always paid to the land-tax. IN 


Wallace, Bearcroft and Hunter H. who had obtained the rule to 


quaſh this rate, on the ground that this lodge and cloſe were royal 


foreſt land, and as ſuch exempt from the poor's rate, now deſerted 
this ground; and Wallace contended that the appellant was not an 


occupier within the ſtatute, the keepers being by their appointment 


merely ſervants during pleaſure, and liable at a moment's warni 


to be diſmiſſed; that ſuch perſons could have no right or * intereſt & p 6 36. 


of their own, and could only be conſidered in the light of door-kee 


ers or porters, at the lodge-gate of a nobleman's park; and that of 
courſe their maſter ought to have been rated. 


Lord Mansfield. You ſhift your ground. The true queſtion to 


be tried is, Whether this property is rateable? And you chuſe to ar- 


gue, Whether this man is the occupier? The royal palaces are not 
liable; neither have they ever been rated. As to the mews in St. 


Martin's pariſh, that part of it only is rated, which was taken in of 


late years, and was before that time ground belonging to ſome adja- 


cent pariſh. So in the caſe of Catharine Hall, Cambridge, which 
though extraparochial, as moſt of the old colleges are, was holden 
liable for lands newly taken in. Rex v. Gardner, Trin. 14 G. 3. 


1774. Cowp. 79. But, as to the point made before the court, it 
is clear, that when a ſervant occu pies a houſe and two acres of land, 
whether he pays for them by a rent, or by ſervice, it can make no 
difference as to his being rated: he is equally liable, 


Bearcroft now inſiſted, That the ſpecial caſe was contradicto n g 


as it found, that the duke, as ranger, was occupier of the whole, 
and alſo that the appellant, as keeper, was occupier of part; and 
therefore that the duke, if the firſt finding prevailed in the opinion 

of the court, could only be rateable. E LIE 
But this objection, as it went only to an amendment, was difres 
garded; and 4/tor, Willes, and Aſhhurſt, juſtices, concurring, the 
i „ rule 


9 
» 
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rule was diſcharged, and the order of ſeſſions confirming the rate, 
affirmed. Cal. Caſe 1. 


Tithes] H.4G. K. and Turner. The defendant being aſſeſſed 
towards the poor rate for his tithes as vicar, appealed to the ſeſſions, 
where he is abſolutely diſcharged. But by the court: As vicar he 
is chargeable by the 43 Hl. and the ſeſſions hath only power to mo- 
derate, but not diſcharge. And the order of ſeſſions was quaſhed. 
Str. 77. 

And a parſon who lets to each pariſhioner his own tithes, is pro- 
penly the occupier, and ought to be rated. 16 Viner. 427. 

But if a parion makes a lcaſe of the tithes to one perſon, who af. 
terwards lets the ſame to each pariſhioner, there the leſſee is the oc- 
cupier, and ought to be taxed. So if à man has a wood, or ſtanding 
corn, and fells the {ame ſtanding; the vendor is the occupier, and 
{hall be taxed. 8 Mod. 61. | 

* 7.8 G. K. and the inhabitants of Zambeth. The parſon lets 
his tithes to farm; and the farmer agrees with the tenant of the land, 
that in conſideration of his paying ſo much, he ſhall retain the tithe, 
and gather in the whole crop without dividing: and which of the 
two is chargeable to the poor rate, as occupier of the tithes, was the 
queſtion. And the ſeſſions diſcharge the leflee of the parſon, and 
tax the tenant of the land. But by the court: The order muſt be 
quaſhed. The farmer of the tithes is prima facte liable to the poor 
rate, and therefore, unleſs he can throw that charge over upon ano- 
ther, the tax muſt be made upon him. The tenant of the land in 
this caſe can never be ſaid to be the occupler of the tithes: for he is 
either a perſon who buys the tithes, or elfe he is to be taken as only 
excuſed from paying any; and nobody can ſay, but that though the 
parſon thinks fit to excule a pariſhioner, he will ſtill remain in point 
of law the occupier of the tithes. This agreement being only by 
parol, cannot enure as an under leaſe of a thing that lies only in 
grant. Suppole it was the caſe of underwoods, which are ſold 
ſtanding, and the vendee grubs them up; can it be imagined, that 
makes him the occupicr; or ſuppole the tenant ſells the whole crop 
ſtanding, will that make him leis the occupier of the land? If it 
ſhould, it would be impoſſible for the officers of the pariſh to know 
whom to charge. We muſt take this tenant of the land to be like 
any other buyer of the tithes, ſince he has no more title to them than 
any ſtranger whatſoever; and when the parſon or his farmer receives 
a tum of money in licu of tithe, that is in law a receipt of the tithe; 
with this only difference, that it is not tithe in-kind. In the caſe of 
a compoſition (as this is) or a modrs, it was never thought but that 
the parſon was chargeable as occupier of the tithe: therefore there 
being no colour to charge the tenant of the land, the order of ſeſſions 
muſt be quaſhed. Sir. 525. HE. 


Coal mines or ſaleable underwoods] That is, proportioning them 
to an annual benefit. Dalt. 165. | 
In the caſe of the Governor and company for ſmelling down lead 
againſt Richardſon and others, M. 3 G. 3. a point was reſerved be- 
( | fore 
0 
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fore Mr. juſtice Bathur/t at Carliſle aſſizes 1561, which was thus: 
The defendant had diſtrained for the poor rate aſſeſſed on the oceu- 
piers of the lead mines lying in the pariſh of Al/fon; upon which they 
brought this action. The caſe Rates, that the plaintiſfs were leſſees 
from Greenwich hoſpital; that they worked the mine, but did not 


live in the* pariſh of Al/on; that the“ profits of the hoſpital that * 


year amounted to 1900 l. but thoſe to the plaintifls, the leſſees, were 
quite precarious and uncertain, and that ſome years they gained no- 
thing; that no lead mines had ever been aſſeſled, except in an inſtance 
or two ſince making this diſtreſs.— By lord Marsfeeld chief juſtice: 
The queſtion is no more than this; Whether tlie lellee of lead mines 

whereon no rent is reſerved, other than a certain proportion of the 
ore to be raiſed, is ratcable to the poor under the 43 Fliæ. Now 
nothing can be clearer, than that theſe mines are not within the letter 
of the ſtatute; for the legiſlature could never intend by the word coal 
mines to comprehend other ſpecies of mines. If they had meant to 
include them, they would either have enumerated them, or uſed the 


general word mines. So that the expreſſion coal mines ex preſsly ex- 


cludes mines of any other ſort, as much as if they had been excepted. 
And there was a very good ground of exempting them; as from the 


nature of working them they are liable to more hazard and ex pence 


than coal mines are. And at that time, all copper, lead, and wn 


mines, in Derbyſhire, Cornwall, and Mendip in Somerſetſkirt (which 
are the only counties where works of that kind were then eſtabliſhed) 
were governed by particular laws; whereby any ſtranger beende 


to the ceremonies thereby required was at liberty to work thoſ 


mines, without any reward to the owner of the ſoil. And as all theſe 
undertakings were attended with infinite hazard and expence, and 


often ruined the projectors; it is no improbable conjeQure, that the 
legiſlature meant for this reaſon, and in order to encourage them to 


proceed in undertakings of this public utility, to exempt them 25 


any other burden or impoſition than thoſe that the miners law ha 
impoſed, Indeed if a man has taken a leaſe of land, with privilege 
to dig for mines, he may be rated for the land: But that is not the 


preſent caſe. And where the legiſlature have not impoſed a tax, this 


court cannot do it by conſtruction. For example, the fees of a phy- 


lician or lawyer are not made liable by the act, and therefore cannot 


be rated. Upon the whole, as here might be a very good reaſon for 
not making theſe mines Tiable, which is fortified by uſage, and they 
are not within the letter of the act, Iam clear they are not rateable. 


—— Mr. juſtice Deni/on was of the ſame opinion. — By Mr. juſtice 


Milmot: There is a material difference between coals and other mi- 
neral works. Coals are eaſily found; but a vaſt deal of time and 
money is often ſpent in diſcovering other mines. The legillature 


therefore conſidered how dangerous it would be to * diſcourage theſe * 


kinds of adventurers, by ſubſecting them to a tax. Angther Whos. 
which convinces me that the legiſlature meant only to include c 


mines is, that in the ſtatute of 31 El. c. 7. concerning cottages, they 


have uſed the words coal mines and all other mineral works; which 


plainly ſhews, they never underſtood that coal mines would com- 
cc predend 
. 


# 
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prehend other ſorts of mines. Burr. Mansf. 1341. Black. Rep, 
hs 16 GC. 3. Rowls and Gells. The plaintiff Rowls was leflec 
under the crown of all lead mines with their appurtenances, within 
the ſoak and wapentake of 71 kſworth, with the lot and cope within 
the ſaid ſoak and wapentake, and was afleſſed for the ſame, as for 
an eſtate of 500 l. a year. The duty of lot payable to the plaintiff, 
as leflee of the crown, is the thirteenth diſh or meaſure of lead ore, 
got, drefled, and made merchantable at all the lead mines within 
the ſaid ſoak or wapentake; and cope is, fixpence for every load 0 
nine diſhes of lead ore raiſed at ſuch mines. Theſe duties are paid 
to and received by the plaintiff, without any riſk or expence in work- 
ing the mines, and in that year wherein they were aſſeſſed amounted 
to the clear ſum of 5001.; but they are uncertain, and vary every 
year. It was argued, that this ſpecies of property is not afſeſlable 
to the poor; and for this were cited the caſes of the Governor and 
company for ſmelting lead againſt Richardſon, and of K. and Vande— 
wall. Unto which it was anſwered, that both the caſes are diſt in- 
guiſhable from the preſent. In K. and Yarndewall, the court held 
the quit rents of a manor were not aſſeſſable; but the ground of the 
deciſion was, that the land itſelf was before aſſeſſed; and therefore 
if the lord were liable, it would be a double aſſeſſment. In the other 

caſe, the mine itſelf was aſſeſſed, which could not be, on account of 
the great uncertainty and hazard attending the adventure. But here, 
the mine itſelf is not aſſeſled, nor are the miners in any reſpect atlſe&- 
ed: But it is the ſhare of profit accruing to the lord, which is rated 
as incident to and in reſpect of the foil, and by way of recompence 
for the injury done to the foil. ——Lord Mansfield delivered the re- 
ſolution of the court: The poor rate is not a tax on the land, but a 
perſonal charge by reaſon of the annual profits which the leſſee ot 
the crown receives out of the land, and which is not charged at all 
before to the poor. In general, the farmer or occupier of land, and 
not the landlord, is liable to this tax. For it ariſes by reaſon of the 
land in the pariſh, and tlie landlord is never aſſeſſed for his rent, 
becauſe that would be a double afſeflment, as his leflee had paid be- 


* P 640. fore. Lead mines are not within the ſtatute of 43 Eliz. They are 


in themſelves uncertain, and may prove unſucceſsful to the adven- 
turers. Taxes therefore upon the adventurers would be hard, and 
they are therefore excuſed. But he, who in caſe they do prove of 
value, receives a ſtipulated benefit from the profits or value of them, 
is not excuſabie on the ſame ground; and therefore is expreſsly 
charged to the land-tax, as that falls upon the landlord. He is 
alike liable to the poor rate for his viſible real property in the pariſh; 
though where the por tax is a charge on the leflee, the landlord dotl 
not pay in reſpect of his rent. Where the adventurer or leſſee of the 
mine pays nothing, it is no double tax in any light; becauſe the lord 
pays, not for that, which the leſſee or adventurer is excuſed from 
paying for; but the lord pays for lis own. It is not a mere caſual 
profit, but an annual revenue, if any; and very different from the 
caſual profits of a manor, which are not annual; for there may be 
none for years. But if the mine produces profit to the miner, the 


lords 
0 
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lord's ſhare is certain, annual, and an annual rent is paid for it con- 
ſtantly- The miner is obliged to pay certain proportions to the 
owner of the land. What reaſon then is there to exempt theſe pro- 
portionable revenues? It makes no difference to the adventurer; it 
doth not prejudice or benefit him. But as ſuch obligatory payment 


is in reſpect of the land, the land-owner ought not to receivq it 


clearer or neater than any other part of his eſtate, when he is at no 
trouble, expence, or poſſible riſk. Therefore we are all of opinion, 
that the plaintiff is liable to be rated for this property. Cowper. 451. 


In the ſaid pariſh] A man having lands in other pariſhes than 
where he lives, the ſame being in leaſe or not in leaſe, he is to be 


taxed in the pariſh where he lives, according to his viſible eſtate 


there, and not for his lands or rent in another pariſh. Dalt. 165. 


For the taxation ought to be made upon the inhabitants and occu- 
piers of lands within the pariſh, according to the viſible eſtates and 
poſſeſſions, real and perſonal, which they have and enjoy within the 


pariſh, without regard to any eſtate which they have elſewhere. 2 


Bulſtr. 354- 
And by the 17 G. 2, c. 37. Where there ſhall be any diſpute in 


what pariſh or place improved waſtes, and drained and improved 


marſh lands lie, and ought to be rated; the occupiers of ſuch lands, 
or houſes built thereon, tithes ariſing therefrom, mines therein, and 
ſaleable underwoods, ſhall be rated to the relief of the poor, and to 


all other * pariſh rates, within ſuch pariſh and place which lies near- * 


eft to ſuch lands; and if on application to the officers of ſuch pariſh 
or place to have the ſame aileiſed, any diſpute ſhall ariſe, the juſtices 
at the next ſeſſions after ſuch application made, and after, notice 
given to the officers of the ſeveral pariſhes and places adjoining to 
ſuch lands, and to all others intereſted therein, may hear and deter- 
mine the ſame on the appeal af any perſon intereſted, and may cauſ; 

the ſame to be equally aſſeſſed, whole determination therein ſhall be 
final. But this ſhall not determine the boundaries of any parith or 


place, other than for the purpoſe of rating ſuch lands to the relief of | 


| the poor, and other parochial rates. f. 1, 2 
The form of the rate may be to the following effect. bf 
AN aſſ-{]ment for the neceſſary relief of the poor, and for the other 


\* purpoſes in the ſeveral ads of parliament mentioned relating to 


the poor, for the pariſh of — in the county of — made and 
aſſeſſed the —— day of —— being the firſt rate at ſixpence in the 
pound for the preſent year . 8 : ih 
: (Fe l. $6 + . 

A. B. — 3 9 2 8 

C. P. R — 89 0 9 

E. F. | 85 
And ſo forth. | | 

Alen, Ho * | Churchwardens. | 

| 8 3 6 Overſeers of the poor. 


yy 2 
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| 2. By the aforeſaid ſtatute of the 43 El. the 
Allowange of ſaid rate and taxation ſhall be made, w2i/r the con- 
the rate by the 5 hs 10 . 
18 ſent of two juſlices, one whereof ts of the quorum, 
7 dwelling in or near the pariſh or diviſion. ſ. 1. 
And this conſent is uſually given, by the juſtices ſigning the ſame, 
with their allowance thereupon, thus: ; | 


Ld 


E two of his majeſty's Juſlices of the peace in and for the faid 
county, one whereof is of the quorum, do conſent unto and al- 
low of this aſſeſſment : Witneſs our hands the day of ———. 

| K. . 


But this conſent is to be underſtood of two juſtices out of ſeſſions; 
for the ſeſſions have no original power to order an aileflment to be 
made, but only if it come before them by way of appeal: for in ſuch 
caſe the party would be depri ved of the benefit of appealing. L. 

5 Raym. 798. Sts = ow 
* P 54. And if the juſtices refuſe to ſign and allow the rate, the court of 
; king's bench will grant a mandamus to compel them. - 
A. 7G. K. and the juſtices of Dorcheſter. . A mandamus iſſued 
to the juſtices to ſign a poor rate made by the churchwardens and 
overſcers. Before the return a motion was made to ſuperſede it, for 
ſeveral obj<ctions to the fairneſs of the rate; and chat this would be 
{peecher and better for the poor, than to reſerve the debate of them 
for a formal retuin. But by the court: The two juſtices are neceſ- 
Lay to han the rate only by way of form; for it is the churchwar- 
dons and overſeers that have the power of making it; and whether 
i: He a fair rate or not, is proper for the juriſdiction of the ſeffions, 
2.14 was never intended for our examination. The ſuper ſedeas being 
denied, the Juſtices returned, that they could not allow the rate, it 
not being a juſt and proper rate: and the court having before given 
their opinion of this upon the motion, they reſented this uſage ſo 
far, that they quaſhed the return, and ordered an attachment againſt 
the juſtices, who thereupon ſubmitted, and returned that they had 
allowed the rate. Str. 393. N „ 
T. 7 G. 3. K. againſt Edwards and Symonds. The defendants 
were juſtices of the peace for St. Ives in Cornwall, and had evaded 
the ſigning of a poor rate, in obedience to a writ of mandamus, by 
keeping out of the way, ſo as nat to be ſerved with the writ; and an 
attachment was granted for the contempt. Black. Rep. 637. ; 
3 | 3. The churchuardeus and over jeers hall cane 
| Rate to be pub- public notice ſo be given in the church, of every, rate 
| liſhed. for relief of the poor, allowed by the fuſlices, the next 
Sunday after ſuch allowance; and uo rate fhall bs 
| reputed ſufficient to be collected, til] after ſuch notice given. 17 G. % 
. E. J. f "Is Ry Re 
3 4. And they ſhall permit any inhabitant to in- 
Any perſon may fped ſuch rate al all ſeaſonable times, paying 18. 
inſpect the ſame. and ſhall give copies on demand, being paid 6 d. for 
| every 24 uhames. 17 G. 2. Co ode 2. 40 
Ai, 
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And if any churchwarden or overſeer ſhall not permit any inhabitant 
to inſpect, or refuſe to give copies as aforeſaid, he ſhall forfeit 20 l. to 
the party grieved. 8 | 

5. If any perſon ſhall be aggrieved by any af. 
ment, or ſhall have any material ob ſect ion to any per- Appeal againſt 
ſon's being put in or left out of ſuch a eſſment, or to the rate. 
the ſum charged on any perſon or per/ons therein; he 1 
may, giving reaſonable notice to the churchwardens or averſeers, appeal 
to the next ſeſſions for the county, riding, diviſion, corporation, or 
franchiſe ; but if * reaſonable notice be not given, theu they „ I*P6 4 
rm, the appeal to the next quarter ſeſſions after. 17 G. 2. 

c. 38. 1. 4. | 1 

50 that in this caſe, in a town corporate, the appeal muſt be to 
the corporation juſtices. Whereas, in the caſe of an order of re- 
moval of a pauper from a town corporate, the appeal muſt be to the 
ſejhons of the county. 77 5 | 3 

And on all appeals from rates, the juſlices ſhall amend the ſame, in 
ſuch manner only as ſhall be neceſſary for giving relief, without alter- 0 
ing ſuch rates, with reſpect to other perſons mentioned in the ſame; © 
but if upon an appeal from the whole rate, it ſhall be jound neceſſary 
to ſet afide the ſame, then they ſhall order a new rate to be mage 


3. 


id. l. 6. „ 5 
And the court may award coſis to either party as in caſes of ſeitle- 
777% wa rr.ccccnern or rag 

Which ſhall be recovered, according to the ſaid ſtatute, by indict- 
ment, if the party lives within the juriſdiction of the juſtices ; other- 
wiſe, by diftreſs, or commitment where no diſtreſs is to be had. 

6. True copies of the rate ſhall be entred in a 
book, by the churchwardens and overſeers, within 14 After appeal, 
days after all appeals from ſuch rates are determined; rates to be en- 
end they ſhall atteſt the ſame, by puiting their names tred in a book. 
thereto; and all ſuch books [hall be kept by the church- _ 0 
wardens and overſeers for the time being, whereto all perſons liable to 
be aſſeſſed may freely reſort, and ſhall be delivered over from time to 
time, tothe new churchwardens and overſeers, as ſoon as they enter 
into their offices, to be preſerved and produced at the ſeſſions when any 
c 5; 

7. It. ſhall be lawful as well for the preſænt as 
ſubſequent churchwardens and overſeers, or any of Rate to be levi- 


= 


them, by warrant from any two ſuch fuſlices, one ed by diſtreſs. 


whereof is of the quorum, to levy the ſaid ſums, and b 
all arr-arages, of every one that ſhall refuſe tg contribute according as 
they ſhall be aſſeſſed, by diſtreſs and ſale. 43 El. c. 2. ſ. 4. : 
Aud by the 17 G. 2. c. 38. The goods of any perſon aſſeſſed and re- 
Ving to pay, may be levied by warrant of diſtreſs, in any part of the 
county; and if ſuffictent diſireſs cannot be found within the county, on 
oath made thereof before a jnſitce of any other county (which oath ſhall 
be certified in the warrant } the goods may be levied in ſuch other county 
or precinct, by virtue of ſuch warrant and certificate; and if any per- 
on ſhall be aggrieved by ſuch diſireſs, he may appeal to the next ſeſſi- 
ons for the county or precindt where the afſ-{[ment was made. I. 3 
| | But 9 
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But by Holt Ch. J. in the caſe of Tracy and Tallot, T. 3 An. 


' ü The rate cannot be diftrained for by virtue of a general warrant made 
*P 644. before the rate; but there ought to ® be a ſpecial warraht on Pur- 
| pole. 2 Salt. 532. That is to ſay, the non-feaſance of the party 
ſhall not be left to the judgment of the oificer, who may out of pri- 
vate reſentment fell his neighbour's goods without ſufficient cauſe; 
but oath of the refuſal muſt be made before the juſtices. And it is 
reaſonable that the party ſhonld be heard in his defence; for he may 
ſhew cauſe varioully why a diſtreſs ſhould not be granted; as, that 
the rate was not regularly allowed, or was not publiſhed in the 
church, or that he had given notice of appeal, or that no demand or 

refuſal had been made, and the like. 


The form of the ſummons in which caſe may be this: 


Ty 3 . To A. O. of the pariſh of 
e 1 ty, yeoman. 


— in the ſaid coun- 
V* whoſe names are hereunto fet and ſeals affixed, tw0 of his 
majeſiy's juſbices of the peace in and for the ſaid county, one 

wc oreof 15 of the quorum, do hereby ſummon you per/onally io appear 
before us at the houſe of 11 ——— 7n the ſuid county, n 
the —— gaay of ———= at the hour of -—— in the forenoon of the ſame 
day, to ſhew cauſe why you refule 19 pay the rate or aff-{ſment made for 
the relief of the poor of the ſaia pariſh for this preſent year ; otherwiſe 
we ſhall proceed as if you had aypeared. Given under our hands and 
feals the —— day of — iu the year of our Lord 


And then the warrant of diſtreſs thereupon may be thus; 


To the churchwardens and overſeers of the poor of 
the pariſh of — in the {aid county. 


Weſtmorland. 


XIXJ HEREAS in and by a rate and aff:ſſment made, aſſeſſed, al- 
lowed, and publiſhed, according #o the ſtatutes in that caſe 
made and provided, A. O. an wikhabitent and oc-upier of an houſe in 

the faid pariſh f was auly rated and afleſſ-d for and towards 

the nec eſſery relief of the poor of the faid pariſh for this preſent year 

the frm o, 35. And whereas it duly appeareth unto us, two of his 
ee juſtices of the peace in and jor the ſaid county, one whereof 1s 

of the quorum, as well upon the oath of O. P. overſeer of the poor of 

3 the ſaid pariſh, as otherwite, that the ſaid ſum of 3 8. hath been law- 
* PG645,/ully demanded of the faid A. O. and that the fatd * A. O. hath refuſes 
and doth reſuſe to pay the lame: And whereas the. ſaid A. O. Having 
appeared before us en purſuance of our ſummons jor that purpoſe, hath 

not ſhewed to us any Inffictent canſe why the ſame ſhould not be paid: 

Or, And whereas it huth geen du proved to us upon oath, that ihe 

faid A. O. hath been aulyſumnon4 ts appear before us the fail Juſ/ices, 

to ſhew cauſe why the ſame ſhorild mot be paid, but he the fard A. 0. 

hath neelecied to appear ac 10 fuck ſummons; and hath 10! 

[higwed 20 US any huffietent ce why e fame ſhould not be 77 ; 

" 1. : | were 
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T heſe a are therefore to require you forthwith to make diſireſs of the goods \ 
and chattels of him the ſaid A. O. Aud if within the ſpace of tour) 
days neat after ſuch dijireſs by you taken, the ſaid Fr 1 togd her wit 
reaſonable charges of taking and keeping the faid diſirefs, ſhall not be 
paid, that then vou do ſell the ſaid goods and chattels fo by you diflrain- 

ed, and out of the money arijing by ſuch ſale, that you detain the ſaid 


uM 54 - and +; your 2 75 charges 0 N 9 and 


and where any diſtreſs mall! be Lede for money ful] d. due for re- 
lief of tlie poor, the diſtreſs itſelf ſhall not be deemed unlawful, nor 
the parties making it be deemed trefpaſſers, for any defect or want 
of form in the warrant for the appointment of overſeers, or in the 
rate, or in the warrant of diſtrefs thereupon ; nor ſhall the parties 
diſtraining be deemed treſpaſſers ab iuitio, on account of any irregu- 
larity, which mall be afterwards done by the parties diſtraining; but 
the party aggrieved by ſuch irregularity, may recover full ſatisfaction 
for the ſpecial Camage, and no more, in an action of treſpaſs, or 
the caſe. But where the plaintiff {hall recover ſuch action, he 
ſhall be paid his full coſts. But no plaintiff Kant "Tecover in any | 
action for any ſuch irregularity, if tender of amehds_ hath been 
made h the party diſtraining, before ſuch action e 17G. 2. 
E 239: 1: Bs 03; 10: wo „FF 
8. "Fa feet of fuch diſtreſs, it /hall be lawful for Yes $4 | 
two ſuch Juſtices to commit ſuch perſon t the COMMON, Commil ment for 
eaol, there lb remain without bail or N Te ot want of . 
ti] payment of the Jaine. 43 Wo 250 5 1.4 1 1 | 
9. And if any perſon fhal! neglet to pay to we 
overſeers, 115 acc 1 ſhall levy the ar- Arrears to 4 
rears, and ſhall rei mi butſe their pre deceſſors the fame” is 1; F 1 
which are allowed to be due to thein'T in thar accounts. Juccee ny 1295 
| censs ils bis 
f 17 G. 2- c. 48. . 11. fe 
Ila caſe a perſon charged mall die before payment (Which is a *P6 A 
ching that muſt needs very frequently happen), it hath been doubted wi 
WH bow far the deceaſed's goods in the hands of the executor or admi- 
s niſtrator are liable to anſwer the ſame. As in the caſe of Stephens 
$ againſt Ez ans and others, E. 1'G. 3. William Veſcy was aſſeſled to 
Fe poor rate, and died inteſtate. Adminiſtration'of ais goods was 
- WH granted to / Stephens the plaintiffl. After which, wo juſtices 
| Executed a warrant, in which warrant the faid allefliment'{ was recited, 
e and in the ſaid warrant it was alfo recited that it appeared to the juſ- 
tices on the oath of the late overſeer, that the ſum allefſed had been 
demanded of the ſaid William Veſey, and (ſince his deceafe) of his 
widow and repreſentative Su/annak Vefey, and that they refuſed to 
pay the ſame; therefore the juſtices require the officer to diftrain the 
| gouds and chattles of the late William 7 Fs An action of trover 
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fated for the opinion of the court; and the queſtion as ſtated was, 


*P647. 


is not an offender. It is a perſonal charge. An overſeer could not 


adminiſtrator ſhould pay this rent, he might be guilty of a devaſavit. 


ſentalive. As to the demand of the money upon Vſey himſelf, it 


does not: The queſtion is, Whether the repreſentative of the perſon 


to be, his repreſentative. 3. Suppoling the rate and varrant to be 


P 0 O R. Gate) 
was brought by Stephens the adminiſtrator, and a ſpecial caſe wag 


Whether the diſtraining and taking and ſelling the catile which were 
the goods of William Veſey, in the hands of the plaintiff his admi- 
niſtrator, by virtue of the ſaid warrant, was lawful, or not. Mr. 
Norton, on behalf of the plaintiff, argued that-“it was not lawful, 
and that an action of trover is maintainable againſt the parith officers 
for talking them. And he made three objections: 1. It was a bad 
rate; being made to reimburſe an overſeer, for the overſeer was not 
obliged to advance the money without a previous rate; and he may 
reimburſe himſelf out of the next, made in his own time: And it was 
made for half a year, whereas it ought not to have been for longer 
than a month. 2. Here was no refuſal by the repreſentative to pay 
the money. And there can be no diſtreſs, without a previous demand 
and refuſal. The refuſal was made by Fefey who is dead; and by 


— — 


the widow, who was not in fact, though ſhe is in the warrant ſtated 


good; yet the goods of Veſey are not diſtrainable, in the hands of 
his perſonal repreſentative, for a rate, made upon Veſey himſelf. 
There is no inſtance of it, nor any caſe to ſupport this; therefore it 
G ght not to be ſupported. Nor is there any neceſſity for it; for the 
poor cannot ſuffer by the non-payment of this money; there are other 
proviſions for raifing the money. This is a caſus omiſſus. The acts 
of parliament give no ſuch power to the juſtices, as to grant ſuch a 
warrant; and nothing can be intended in favour of their juriſdiction, 
It is not the thing that is rated, but only the perſon, the occupier; 
* and the flatute gives the means of compelling it. The refuſal to 
contribute according to the aflellment is treated as an offence, and 
the offender is to be lent to gaol. But the executor or adminiſtrator 


bring an action for it, even againſt the perſon charged. He muſt 
purſue the particular remedy appointed by the act. And if ſo, the 
court will never extend the remedy, againft a repreſentative. If an 


And the compulſion by diſtreſs will not alter the caſe, or be an ex- 
cuſe for a devaſtavit. — Mr. Biſuop, on the other ſide, for the juſ- 
tices. and parilh officers: The court will not now enter into any ob- 


jection to the rate. The only queſtions therefore are, as to the war- 
rant, and as to the aſſets being diſtrainable in the hands of the repre- 


was made upon him, and is ſo ſtated. And as to the demand upon 
the repreſentative, the end and intention of this ſpecial caſe was to 
ſettle the material point, the real queſtion, Whether the goods of 
the perſon rated are or are not difirainable in the hands of the repre 
ſentative. The practice is on our fide, that they are. It is no an- 
ſwer to ſay that other people are liable to pay, if the perſon rated 


Tated is or is not liable. The authority to make this warrant, and 


to make the diſtreſs in obedience to it, is founded upon the ſtatute N 
the 43 liz. which gives the remedy by diſtreſs, on refuſal to 75 


q- 
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The demand of the money is to be made, and in the preſent cafe was 
actually made, upon the perſon afleffed : Ang that made i a debt 
from him. There was no need of a demand upon the repreſentative. 
The affets were already become liable, and remained fo in his hands. 
As to the danger of a devaftavit ; a repreſentative could not be guilty 
of a deraſlavit, even by paying a imple contract debt before a bond 
debt, if he had no notice of the bond debt: And the diſtrefs made 
upon him would be a juſtification to him for paying it under the 
compulſion of ſuch diſtreſs. I do not fay, that the. executor or ad- 
miniſtrator could be ſent to gaol, for.non-payment of this debt; but 
yet the aflets in his hands are diſtrainable, as the proper fund out of 
which it is to be paid ; eſpecially as no action would he for it (as Mr. 
Norton agrees.) Mr. Norton, in reply: No anſwer at all has been 
given to my objection to the rate itſelf. And I fay, that even if the 
adminiſtrator were admitted to be liable to pay, yet ſtill there ought 
to ha ve been a previous demand upon him. No ſuch * practice as & P 48. 
what Mr. Biſhop ſpeaks of; is ſtated in the cafe; and therefore the | 
court will intend that there is none fuch. And I believe there is none. 

I never heard of it before: I take it to be direaly the other way. 

And at all events, the poor cannot ſufler z for there ate other perfons 

who muſt make up the deficiency, ih caſe this man do not pay. This 

is ſcarce a ſolvent eſtate; becauſe the widow has renounced adm = 
tration, and it is granted to a creditor. This is a charge upon the 
perſon, which dies with him: Like coſts payable by one who dies; 

(for which a bill in chancery cannot be revived: And fo in this court, 

upon informations, they are gone by the death of the party.) Ant 
the adminiſtrator cannot poſſibly know, in what courſe of adminif- 
tration to pay this rate. If an executor or adminiſtrator pays a debt 

of a lower nature, at that time knowing of others of an higher, ik 

is undoubtedly a devaſiavit. And here there may be debts of an 
higher nature, which the adminiftrator may know of. And if he 

is obliged to pay it under compulſion, he ought to pay it with= 

out compulſion. It is a charge impoſed ; not a debt. The cafe 

was left * open upon its being ſtated at the trial, to all or any 

other objections that could be made upon the face of it. There 

were other debts beſides this.—— By Mr. jufttce Deniſon: That 
makes no difference. The queftion is ftated particularly upon this 

cale; and is confined to the leiying the money upon the repre- 
ſentative of the perſon charged. I ſhould think, the event muſt have 

often happened, in fact and experience. The practice is not ſtated. 

But however, the queſtion is, what the law is, and not what the 
practice is. It is a rule, that upon a new ftatute which preſcribes a 
particular remedy, no remedy can be taken, but the particular reme- 

dy preſcribed by the ſtatute. Therefore clearly, no action of debt 

will lie for a poor rate. Theremedy given by the act of the 43 El. | 
mult be confidered with analogy to other like cafes. This ftatvte 
confiders the perſon rated and refuſing to pay, as an offender. And. 

| It gives no authority but to diftrain the goods of the offender. 
Therefore no goods are liable to be diſtrained by the wards of this 

act, but the goods of the offender himſelf. I never apprehended, 

Vor. III. 22 $- | that 
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* Mr. Biſſiop denied this. | 2 
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that the goods of the perſon aſſeſſed to the rate can be charged in the 
hands of the repreſentative. And therefore (as at preſent adviſed) 
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I ſhould think that this action will lie for taking them. I agree that 
FP 649. this is in the nature of, an execution: But yet it is perſonal; * and! 


do not know that it is a lien upon the aſſets. Mr. juſtice Wilmot 
concurred; and ſaid he had no doubt about it. He thought the in- 
tention of the ſpecial caſe, which ſtates a particular queſtion, ap- 
peared to be, to fubmit this queſtion only to the court. As to the 
objections that have been made to the rate; the firſt is of no great 
importance: For though you cannot make a rate to reimburſe over- 
ſeers; yet the overſeer may immediately, whilft in office, reimburſe 
himſelf out of the next money raiſed for the rate. As to the ſecond, 
he ſaid, he believed that whatever the law might be, the practice 
was, not to make theſe rates monthly. On the merits: It is not 
ſtated in the caſe, that a demand was made even upon Veſey (the 
perſon aſſeſſed), and that he refuſed payment; though it is ſo recited 
in the warrant. But that is not material. For Ihave not the leaf 
doubt, but that the repreſentative ought to have been convened be- 
fore the juſtices, and aſked, what he had to ſay why he ſhould not 


pay the rate aſſeſſed upon Veſey his inteſtate. This caſe ſeems to be 


*P 6:0, 


like a ſcire facias upon a judgment: Upon which, execution cannot be 
TX out againſt the repreſentatives, without aſking them what they 
have to alledge why it ſhould not be taken out. At the time of the 
teſt of the warrant, they were the goods and chattels of the repreſen- 
tative. If the teſte had been prior to the death; they would have been 
the goods and chattels of the deceaſed. But if teſted after his death, 
they are not his goods and chattels, but the goods and chattels of the 
repreſentative. Therefore if the money had been demanded of the 
repreſentative, I ſhould have had great doubt, whether this warrant 
and diſtreſs would not have been good. For I cannot think that by 
the death of the perſon charged wtth this rate, the afleſſment before 
made upon him and demanded of him would have been quite gone 
and loſt to the pariſh, and could not. have been any way come at. 
For though it may be a charge upon the perſon, yet it is a charge 
upon him in reſpect of the thing occupied. And though he be called 
an offender, if he refuſe to pay it; yet he can be nootherwiſe conſi- 
dered as an offender, than every other debtor who refuſes or neglects 
to pay his debts, and thereby renders his perſon and goods liable to 
be taken in execution, is fo far treated as an offender, till he ſhall 
comply with the judgment awarded. And in experience I know it 
to be the caſe, that theſe payments by executors or adminiſtrators 
are often allowed to go in diſcharge of the aſſets of the teſtator or in- 
teſtate; though I do not remember that it has been ſettled in what 
courſe of adminiſtration. Indeed it might be of too much * conſe 


- quence, to put it into the power of juſtices of the peace-to determine 


upon the adminiſtration of affets, as to the courſe in which they are 

to be adminiſtred. In a caſe of Wallis and Hewit, at Guildhall, à 

the fittings after Hilary term, 5 G. 2. before lord chief juſtice £914 

in an action of treſpaſs, two aldermen of London had made a warrail 

to diſtrain a man for a poor rate» The man died inteſtate. voy 
1 


, , : Ws 
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fore that, there had been a demand made upon him, and refuſed by 
him, and a warrant of diſtreſs granted upon his refuſal. And then 
he, died. Eyre Ch. J. held, that a diſtreſs could not be made after 
his death; or if it could, yet the repreſentative ought to have been 
ſummoned: And he held the property to be changed. A caſe was 
made for the opinion of the court of common pleas: But I could not 
hear what became of it: Lord chief juſtice Eyre was a great lawyer. 
It would be ſtrange, that a diſtreſs ſhould be taken upon a man's 
goods, without hearing him. And it would make great confuſion in 
the adminiſtration of aſſets. He may have paid or retained judg- 
ment debts, prior to this diſtreſs for the rate. Mr. Gould was re- 
tained to take notes for the defendants. But he ſaid, that if Mr. 
Norton inſiſted upon the want of a demand from the repreſentative, 
he could not pretend to maintain the caſe on the part of the defend- 
ants —Mr. juſtice Deniſon and Mr. juſtice Wilmot ſaid, 0 this 
was an <flential circumſtance. And by the court (lord Mansfield 
ci ef juſtice and Mr. juſtice Foſter being abſent) judgment was given 
for the plaintiff the adminiſtrator. Burrow, Mansfield, 1152. 
Black. Rep. 284. | 1 5 8 


[Note, The arguments in this caſe are here recited ſomewhat at 
large, in order to bring in as much light as may be upon this ſulaggt; 
eſpecially as no other caſe hath occurred, wherein this point hath 
been confidered. And this particular caſe, as appears, was deter- 
mined on its own peculiar circumſtances, namely, for want of ſum- 
moning the adminiftrator. So that the principal point ſeemeth yet 
to remain undetermined ; which includes in it theſe particulars: | 
I. Where the warrant of diſtreſs is made out during the lifetime of 
the perſon aſſeſſed, whether the officers can follow the goods into 
the hands of the adminiſtrator or any other, without taking notice of 
any perſon as executor or adminiſtrator? 2. Where the warrant of 
diftreſs is not made out till after the death of the perſon aſſeſſed, 
whether on ſummoning the adminiftrator, and refuſal by him, the 
officers can diſtrain the goods in the hands of ſuch adminiſtrator? | 
3. Whether the adminiſtrator * himſelf may be aſſeſſed in a ſucceed- + P6 5 4} 
ing rate, as for arrears; and on the aſſeſſment being confirm&d at the 5. 
ſeſſions upon his appeal, whether diftreſs may be made as of his own, 
goods, and whether for defect of diſtreſs he may be committed? 
4. In what courſe of adminiſtration ſuch aſſeſſment ſhall be eſti- 
mated? And if the adminiſtrator ſhall plead before the juſtices debts 
of an higher nature, or inſufficiency of aflets; whether and how far 
the juſtices are to take notice of ſuch plea, and how or in what man- 
ner they ſhall determine the ſame 7] ] 


10. E. 5 G. K. and Uttoxeter. Upon greet 
debate, and ſearch after precedents, it was held, Certiorari. 
that a certiorari would not lie to remove the poor © R 
rate itſelf, the remedy being to appeal, or by action when a diſtreſs 
is taken, which will anſwer all the ends of juſtice in coming at an 
equal rate; whereas if the rate itſelf ſhould be required to be ſent up, 
1 2 2 2 2 { great 
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great inconveniencies and delays would follow. Str. 932. Caſes of 
S. 317 7 

- G. 2. K. and the juſtices of Salop. The true objection 
. a certiorari is, that if rates were removeable, the poor might 
be ſtarved whilſt the rates were depending; and therefore the court, 
from the great inconvenience that would attend the remoyal of rates, 
haye refuted to doit. 1 8%. C. 201. Str. 975. 


rt. Taxine others i aid. 


i. Tf the ſaid juſiices do Pes cet de, that the inha- 
Hundred con- Lilanis of any puriſſi are not alle io le among them- 
privutory. | ſelves ſufficient ſums for the purpoſes aforeſaid, then 

the ſaid tzwo Juſizces (1 N fhall tax, rate, and aſ- 
fe as aforeſaid any other of other pariſhes, or out of any pariſh within We 
"the hundred, to pay fuch ſums to the churchwardens and overſcers of Wl 


the foid poor pariſn, for the faid purpoſes, as the faid Juſtices yu 
think ft. 43 El. c. 2. . 3. 


That the 4 b lente of any pariſh are not able) E. 8 * Order 
of two Juſtices: The caſe was thus: There were two vills in one pa- 
piſ&g=%ancl the jaſtices reœoite in their order, that one of the vills was 
very rich, and the other very poor; and further, that the vill which 
was rich, did not pay half {0 much 0 the poor, as the poor vill did. 
Objected, 1. One vill ought not to contribute to another, becauſe 
the ſtatute mentions pariſhes. only. 2. The reaſon given for charg- 
Ing the rich vill to contribnte to the poor vill is uncertain; viz. be- 
cauſe they do not pay half ſo much as the poor vill does, without 

EP 652. ſhewing that either * vill pays any kling to the poar. By the count: 
As to the firſt objection, ſurely this will come within the equity of 
the ſtatute, though the ftatute only makes mention of pariſhes; and 
it is highly reaſonable, that one vill ſhould contribute to another in 
the fame pariſh. But this order muſt be quaſhed on the ſecond Ob- 
Jection, for the uncertainty. Toley. 2 25 


＋ nen the ſaid two Juſtices] T.2 J. 2. K. and Griefly. The fef- 
ons rated the adjacent pariſhes: Guaſhed; becauſe the ftatute ap- 
points It to be done by the two juſtices, and hereby they preyent an 


appeal. Caſes of S. 2.59- 


The aid 170 Juſtices [tall tar, rate, and afſ-[s] T. 12 0. 2. $t, 
Mary's and St. Peter and Pauls in Marlborough. Two juſtices or- 
cler the churchwardens and overſeers of St. Peter and Paul's to aſleſs, 
raiſe, and levy @ ſum towards the maintenance of the poor of St. 
Mary's. But the order was quaſhed by the court; becauſe the juſ- 
tices had delcgated their power to the churchwardens and overſeers, 
whereas by the ſtatute they themſelves are to make the rate on all, or 
on particular perſons. Kr. 1114 

In this caſe, a mandamus was "novel for to the juſtices, to make 
a rate for the ſupport of the poor of the pariſh of S. Mary's; which 
was oppoſed, becauſe the pariſh oflicers ouglit to make tlie rate, and 


0 | the 
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the juſtices are only to ſign it. To which jt was anſwered, that this 
motion was grounded on this clauſe of the ſtatute; and thereupon @ 
mandamus was granted, directed to the juſtices; and as this js a mat- 
ter of right, they ought to make a return. 16 Vin. 416. 

And the juftices are to make the taxation, and leave it to the | 
churchwardens and overſeers to ads ©. it. 2 Salk. 480. 


Any her of other pariſhes] M. 32 C. 2. Reſolved, That the 
juſtices may impoſe the charge upon any of the inhabitants of the 
neighbouring pariſhes, and are not obliged to put a general tax upon 
the whole parſh. Comb. 309. 1 Fentr. 350. 

7.12 G6. K. and Boroughfen. There was a taxation of ſeveral 
perſons in a pariſh: Objedted, that it ſhould be of all the perſons in 
a particular place or pariſh. The court thought it unreaſonable, 
that ſeveral perions 4 in a parifh ſhould be charged, and not all, hut 


that the words of the act are very ſtrong; and did not ah rs the or- 
der for this objection. Foley. 29. | 


* Withix the hundred] T. 9 An. Borouglfen and St. Johr * p53. 
Motion to quaih an order of two juſtices; for that it doth not appear N 
upon the order, that the pariſh which is charged to àid the pariſh 
that is not able to maintain its own poor, is within the ſame - 

dred. And quaſhed by the whole court. Foley. 27. : 
H. 8 An. Motion to quaſh an order of two juſtices, whioh was 
made to affeſs the pariſhes of St. Stephen and St. Mary Magdalen in 
Norwich, in aid of the paxifh of St. Benedict, which was not able to 
niaintain its OWN poor. Objection. Theſe panſhes are not in the 
ſame hundred; it is in Norwich where there is no hundred, ſo the 
juſtices have no juriſdiction. And by Holt Ch. J. The order muft 
be quaſhed. Foley. 31. 
E. 31 G. 2. K. and the:tything of Milland. Two juin tax 
the inhabitants of the tything of Milland, in aid of the parith af &. 
Peter's Chceſetall, in the fame county. The ſeſſions confirm the or- 
der, ſetting forth, that the tything of Milland, and the pariſh of &.. 
Peter's Oberon, both lie in the ſame liberty of the 1 where the 
faid pariſh lies. On referring it back to the ſaſſions to be more par- 
ticularly ſtated, it appeared (ſubſtantially) to be a hundred, though 
called by another name. And the gourt held, they were. nat reſtrain- 
ed to the particular word hundred, but it is ſufficient if (it be:ſignified 


by any word equivalent. And the orders were affirmed. Burraw, 
Mansfield. $70; 


As the ſaid juſtices fall ink it]! . 12:6. X. and &. Mary's 
in Marlborough. An order was made far a. neighbouring pariſh. to 


contribute, . ſo long as aue tlie ſuid uſlices ſnall think fit. But by. the 
court, It muſtſ he quaſhed: for the diſcretion that is:left in the Juſ- 
tices, is as to he een, and nt as to the duration of the contri- 3 
bution. Str. 7 5 
M. 6 W. K. Dal Knighily. A ſum in groſs was taxed upon a 
neighbouring parith, for a whole year; which was objected to as un- 

reaſonable, 

We 
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reaſonable, becauſe their ability may change: neverthelefs the order 
was confirmed. Comb. 309. | 

7. 6 G. K. and Telſcombe. By the court: The order for the 
contributory parith to make a rate at 6d. in the pound is ill for in- 


_ certainty: it ſhould have been, to raiſe ſuch a ſum certain. Quaſh- 


ed. Str. 314. | 5 | | 
Z. 12 G. 2. Caſe of the pariſh of St. Peter and Paul in Marlbo- 


rough. Two juſtices, reciting the inability of the pariſh of St. Mary 
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to maintain its own poor, order the“ pariſh of St. Peter and Paul to 
contribute 60l. for the maintenance of the poor of the other pariſh: 
And objection being made to their ordering ſuch a groſs ſum, the 
court held it in that reſpect to be well. Str. 1114. 

1 2. And if the faid hundred ſhall not be thought 
County contri- by the ſuid juſtices able aud fit to relieve the ſaid ſe- 
butory. - wveral pariſhes not able to provide for themſelves, as 

aforeſaid, then the juſtices at their general quarter 
ſeſſions ſhall rate aud aſfeſs as aforeſaid any other of other pariſhes, or 
out of any pariſh within the county. 43 El. c. 2.1. 3. : 
T7. 3 G6. K. and Percivall. . Order of ſethons, reciting that the 

ariſh is not able to maintain its own poor, nor any other pariſh 
within the hundred to contribute, therefore the juſtices at the ſeffions 
ther pariſhes in another hundred within the ſame county. lt 
was moved to quaſh it, and inſiſted that the ſtatute gives no authority 
to the ſeſſions to charge people out of the hundred, till two juſtices 
have inquired whether any pariſh in the hundred can contribute: 


The firſt application to be to two juſtices, and the ſecond to the ſeſ- 


ions. Parker Ch. J. I do not ſee, to what purpoſe it would be, 


for the two juſtices to make an order, only toadjudge that no parith 
within the hundred is able to contribute. We will preſume the ſeſ- 
ſions is ſatisfied of that, and if the two juſtices ſhould make ſuch an 
adjudication, yet the ſeſſions muſt inquire into the truth of it; and if 
no order appears, which charges any pariſh within the hundred, it 


is a ſufficient ground for the ſeſſions to act. If the two juſtices had 
charged any pariſh within the hundred, that would. have topped 
the ſeſſions from proceeding; and the ſufficiency of the hundred de- 


pends on this, whether two juſtices have ever charged the hundred. 
: Tf the ſaid hundred ſhall not be thought by the ſaid juſtices able, 


E that is, if the two Juſtices do not adjudge it ſo. If two juſtices 


ſhould adjudge the hundred not able, yet if other two Juſtices ad- 
Judge the contrary, their charge would be good, and the ſeſſions be 
ouſted of their juriſdiction, notwithſtanding the firſt adjudication 
Eyre J. Here are two juriſdictions, that of the two juftices, and 
that of the ſeſſions, and both are original juriſdictions. They are 
different in all reſpects, for the two juſtices have no power out of the 
hundred, nor the ſeſſions within it. There need be no appeal from 


an adjudication of two juſtices, for that would be to appeal from a 


nullity. And the order was confirmed. Str. 56. 


| an. How 
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iii. How far parents and children are liable to maintain *P655, 
e each other. | 5 | 
1. The father and grandfather, mother and grand- | 
mother, and children of every poor, old, blind, lame Parents and 
and impotent perſon, or other poor perſon not able to children mutu- 
work, being of a ſufficient ability, ſhall at their own ally liable. 
charges relieve and maintain every. ſuch poor perſon, ; 
in that manner, and according to that rate, as by the Juſlices of. that 
county where ſuch ſufficient perſons dwell in their ſeſſions ſhall be aſſeſſ- 
ed; on pain of 20s. a month. 43 El. c. 2. ſ. 7. ** f 
Which penalty ſhall go to the uſe of the poor of the ſame pariſh, and 
 belevied by ſome or one of the churchwardens or overſeers, by warraut 
from two ſuch juſlices (1 M.) by diſtreſs; or in defect thereof any two 
ſuch juſtices may commit the offender to the common gaol, there to re- 
main without bail or mainprize, till the ſaid forfellures- ſhall be paid. 
EH: 5 | 1 pa a 


Fuat hier and mother] T. ꝙ An. Q. and Clentham. It was moved 
to quaſh an order upon the father in law, to maintain his wite's 
daughter, his wife being dead. By the whole court: The huſband 
ought to provide for the daughter in law during the wife's Veg” 
the right of his wife; but when the wife dies, the relation 1s NH- 
ſolved, and he is not by any means obliged to provide for the daugh- 
ter in law after her mother's death. Foley. 39. 

E. 10 An. O: and St. Botolph's Aldgate. The ſingle queſtion 
was, Whether the huſband ſhall be chargeable to maintain his wite's 
children by a former hufband: And it was reſolved, He was, during 
the wite's life, in her right; but not after. Foley. 42. | 

There was an order upon the mother, who was married to a fe- 
cond huſband, to maintain her children which ſhe had by the former 
huſband: But by the court: a feme covert cannot be charged, but 
they ought. to have charged her huſband. Foley. 44. 

M. J G. 2. K. and Dempſon. It was moved to quaſh an order 
upon the father to pay a certain ſum weekly to his ſon's wife, his ſon 
having run away from her as ſoon as he married her, and ſhe having 
had a child in the mean time. To this order. two exceptions were 
taken: Firſt, that it appears the ſon's wife was an adultereſs; and 
therefore the huſband himſelf would not have been bound to maintain | 
her, much more the huſband's father could not. To this it was an- 
{wered, and allowed by the court, “ that whatever effect this act of P 6 56. 
the wife might have upon the huſband, it could not have any upon 
the pariſh. Secondly, it was objected, that the ſtatute extends only 
to natural relations, and for this purpoſe was cited the caſe of K. and 

Munden (hereafter following): and the court was of opinion that 
this objection was fatal, and that the act doth not extend to relations 
in law. 2 Barnardiſt. 329, 364. Note, Sir John Strange in his 
report of this caſe ſays, that the order was for the father to maintain 
the ſon's wife, after a diyorce a men ſa & thoro for adultery. Str. 


. 
Grandfather 
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Grandfuther and Grandmother) M. y C. K. and Reeve. The 


reputed grandiather or grandmother are not within the ſtatute; for a 
battard is fe/zus populi. 2 Bulſt. 344. Ov 

H. 7 Cha. Gerard's caſe. If a man marries a prandmother, and 
has an eftate with her in marriage; for this eſtate he ſhall be charged 
to be contributory towards the relief and maintenance of the grand- 
child, within the meaning of the ſtatute: but otherwiſe it ſhall be, 


it he has not any eſtate or advancement by his marriage with her. By 
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WWhitlocke and Croke juſtices—But by Croke J. He ſhall be charged 
with keeping the grandchild during the life of the grandmother his 
wife; and it ſhe dies, he ſhall not be charged after her death. 2 
Bulfty. 346. FE; | Ts = | 
But by Holt Ch. J. If the wife dies, he muſt maintain the grand- 
children, though the relation be determined. And he ſaid, that in 
Gerard's caſe, who married the grandmother of a poor perſon, 
though ſhe died,” and fo the relation was determined, yet the ſtatute 
was to be conſtrued by equity, and that he was a grandfather within 
the ſtatute. Comb. 321. 405. Ss 3 
But in the cafe of 2 Bulftr. 346. it does not appear that the grand- 
mother was dead; nor is there any reſolution, the judges differing 
in mer onen i T oo ing: 
von the whole, the diftinction ſeems to be this: If a mother or 
grandmother marries again, and was before ſuch ſecond marriage of 
iufficient ability to keep the child, the hutband ſhall be charged to 
maintain it; for this being a debt of her's when ſingle, ſhall like 
others extend to charge tie huſband ; but at her death, the relation 
being diffolved, the huſband is under no farther obligation. 1 
Blaciſt. 448. FO 5 


And though the father be living, yet if he be unable, the grand- 
father being of ability, may be compelled to * keep the grandchild, 
and alſo to pay ſo much money as the juſtices ſhall think reafonable 


for the time paſt. M.6 An. ©, and Joyce. 16 Viner. 423. 


And children] T. 5 G. K. and Minden. Order, reciting that 
Mupitie n had a good fortune with his wife, and that her mother was 
poor, therefore he is ordered to provide for her. By Pratt Ch. J. 
Fae caſes which have hitherto been, were either where the judges 
were divided, or the matter came not direfly in queſtion, or was 
only a caſe at the judge's chamber. It never came judicially before 
the Whole court till now. And as it ts res zyteora, on conſideration 
we ale alt of opinion, that the fon in law is not bound, either within 


the words or intent of the ſtatute, which provides oaly for natural 


parents. By the law of nature, a man was bound to take care of his 
own father and mother. But there being no temporal obligation to 
inforce that law of nature, it was found neceſſary to eſtabliſh it by 


act of parliatnent, and that can be extended no farther than the law 


of nature went before, and the law of nature doth not reach to this 
caſe. And the order muſt be quaſhed. Str. 190. 1 


Fa 
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In the caſe of Walton and Spark, E. 7 V. Holt Ch. J. ſaid, 
That the word children in the ſtatute extends to grandchildren ; be- 
cauſe there is the ſame natural affection. Caſes of S. 210. 

But no caſe hath occurred, wherein the ſame hath been judicially 
determined. And perhaps there may be ſome doubt as to this point, 
Natural affe&tion deſcends more ſtrongly than it aſcends. And it is 
obſervable, that whereas the ſtatute of the 39 E/7z. g. 3. did onl 
enact, that parents and children ſhould mutually maintain ea 
bother, this ſtatute of the 43 Elia. enlarging this branch, extends it 

to grandfathers and grandmothers, but doth not ſpecify grandchil- 
dren; by which it may 
the obligation ſhould extend to them- 


Of every poor, old, blind, lame, and impotent perſon, or other 


ſeem, that the parliament did not intend, that 


Poor perſon not able to work] M. 13 W. St. Andrews Underſhaſt 
and Jacob Mendez de Breta. The defendant being a jew, had an 


only daughter, who was converted from judaiſm, and embraced 


chriſtianity. Whereupon the defendant turned her out of doors, and 
refuſed to allow her any maintenance. On complaint to the ſeſſions, 
they reciting that ſhe was the daughter of the defendant, and that he 


was a man able to maintain her, made an order * that che defendant 
(being very rich) ſhould allow her 20s. a month. But bec y 
did not alledge that ſhe was poor, or likely to become chargeable; 
the order was quaſhed. L. Raym. 699. 


E. 16. K. and Gulley. It was moved to quaſh an order of ſeſ- 
Hons. The order ſet out, that one Mary Gulley was in a poor deſti- 


tute condition, and that her father was able to maintain her, and 


therefore they make an order upon him to allow her 2s: 6d. a week 
till further order. Objedted, It did not appear that ſhe was lame, 
blind, or unable to work; ſo that though ſhe was in a deſtitute con- 
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dition, it might be becauſe ſhe would not work» And upon this ex- 


ception the court quaſhed the order of ſeſſions. Foley. 47. 


Being of a ſufficient ability] . 12 Au. C. and Halifax. Or- 


der for the father in law to pay fo much à week to his daughter in 


law, was qualhed; becauſe it was not-ſaid that he was of a ſufficient 
ability. Caſes of S. 52. 9 


In that manner, and according to that rate, as by the juſtices of that 


county where ſuch ſufficient perſon dwell in their ſeſſions ſhall be aſſeſſ- 


ed) K. 5 An. Penkins's caſe. An order of ſethons-was made, that 
the defendant ſhall pay 28. a week towards the ſupport of his father, 
till that court ſhould order the contrary. Which was held good; 


becauſe it was indefinite, and no ſet time limited: and if an eſtate 


ifa time was limited. 2 Salk. 534. 


Zy the juſlices of that county where ſuch ſufficient perfons dwell] 
Therefore if the child live in the county of Middleſex, and be main- 


happened to fall to him, they might apply to the juſtices; otherwiſe, 


8 


Vor. Ul. 4 A 


tained by the pariſh there, and the grandfather live in the A 2 
| eil, 
» 


9 
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Suffolk, the juſtices of Middleſex can make no order therein, but the 
Juttices of the county of Suffolk mult make order. 2 Bust. 346. 


Tn their ſeffions ſhall be aſſeſſed} J. ꝙ An. 2, and Jones. There 
was an order for the grandmother to take care of her grandchildren, 
and by the order they fend the grandchildren to the grandmother, 
By the whole court: They cannot ſend the grandchildren to the 
grandmother; but the juſtices ought to have made a rate upon the 

Srandmother of ſo much a week. Foley. 41. „ 
And it is ſaid, that in the order of ſeſſions it ought to appear, that 
the party to be relieved is become chargeable to the parith ; for un- 
leſs he be fo, the parith has no ground of complaint. 16 Viner. 

424. K. and Tripping. os 

P 639. * On pain of 205. a month —— 19 be levied. by di ſlreſs] T. 32 & 
33G.2. K. and Robinſon. The defendant was indicted for refuſing 
to obey an order of ſeſſions, for maintaining his two infant grand- 
children. It was moved in arreſt of judgment; and urged, that this 
is a new offence: and where a ſtatute creates a new offence, and gives 
a particular penalty, and a fpeciſic method of recovering the ſame, 
that courſe otight to be purſued, and the party ſhall not be puniſhed 
taefoiiiiitment. By lord Mansfield chief juſtice: The rule is cer- 
tain, that where a ſtatute creates a new offence, by prohibiting and 
making unlawful any thing which was lawful before, and appoints a 
Tpecifick remedy againſt ſuch new offence, by a particular fanQtion 
and particular method of proceeding; that method muſt be purſued, 
and no other: But where the offence was antecedently puniſhable by 
a common law proceeding, - and a ſtatute preſcribes a particular re- 
medy by a ſummary proceeding; there, either method may be pur- 
ſued, and the proſecutor is at liberty to proceed either at common 
law, orin the method preſcribed by the ftatute, becauſe there the 
ſanction is cumulative, and doth not exclude the common law pu- 
niſhment. In the preſent caſe, a remedy exiſted before the ſtatute 
| of the 43 EI. For diſobedicnce to an order of ſeſſions is an offence 
I indiQable at common law. So that here are two remedies; one, to 
proceed by way of indictme:.t for diſobeying the order, where the 
weekly payment is neglected or refuled to be made; the other, to dif- 
train for the 208. penalty after neglect of payment for a month. The 
tormer method has been taken in the preſent caſe: And there is no 
doubt but that an indictment will he for diſobeying an order of ſefſ- 
ons. And the court were unanimouſly of opinion, that the judgment 
ought not to be arreſted. Burrow, Mansfield. 799. _ 
„5 2. Whereas ſometimes men run away, leaving 
Parents run- their wives and children, and ſometimes women run 
HINg AWAY. - azway, leavine their children upon the charge of the 
| pariſh, although ſuch perſons have fome eflates whith 
would eaſe the pariſh of their charge in whole or in part; It ſhall be 
lawful for the churcheardens or overſerrs, where any ſuch wiſe, child, 
or children ſhall be fo left, on application to, and by warrant or order 
of two juſtices to take and ſeize fy much of the goods and chattles, and 
recetve fo much of the aunual-rcats and profits of the lands and-tene- 
: ET | ments 
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ments of ſuch iu hand, father, or mother, as ſuch two Juſlices ſhall 
order and direct, towards the diſcharge of the pariſh or place where 


fuck wife, child, or children are left, for the bringing up and provid- 
Ing for ſuch wife, child or children; which warrant or order being con- 
firmed at the next quarter * ſeſſions, it ſhall be lawful for the 
ſuch goods or chattles by ſale or otherwiſe, or ſo much of them, for the 
purpoſes aforeſaid, as the court ſhall think fit, and to receive the rents 
and profits, or ſo much of them as ſhall be ordered by the ſaid ſeſſions, 
of his or her lands and tenements for the purpoſes aforeſaid. 5 G. 
| E. . MV | > | | | 

And the ſaid churchwardens and overſeers ſhall be accountable to the 
Juſtices at the quarter ſeſſions for all ſuch money as they ſhall ſo receive. 
1. 2. | : =. > 5 ; | 


And further to compel huſbands and parents to maintain their own 
families, the law hath alſo provided, that all perſons who run away 
and leave their wives or children, whereby they become chargeable io any 


pariſh or place, ſhall be deemed rogues and vagabonds; and puniſhed . 


as ſuch by the vagrant act of the 17 G. 2. c. 5. 

And by the ſame act, All perſons who threatex to run away and 
leave their wives or children to the pariſh, ſhall he d emed idle and 
diſorderly perſons; and ſhall on conviction before one juſtice 
feſſion, or oath of one witneſs, be committed to the houſe of correc- 
tion, there to be kept to hard labour for any time not exceeding one 
month. ; Forge 35 


Form of an order to ſeize the goods, and receive the rents bf the 


lands, of parents or huſbands having run away. 


Ul 4 


1 ME To the churchwardens and overſeers of the poor of 
Wellmoriang: rl . the pariſh of — in the ſaid county. 


THERE AS # appears unto us whoſe names are hereunto ſet 

and ſeals affixed, two of his majeſty s Juſiices of the peace for 
the ſaid county, as well upon the complaint and application of the 
_ thurchwardens and overſeers of the poor of the pariſh of ——— afore- 
Jaid, in the county aforeſaid, as upon due proof upon oath before us 
made, that A. O. late of the pariſh of - — aforeſaid, in the county 
aforeſaid, veoman, hath gone away from tis place of avode at 5 
in the pariſh aforeſaid, into ſome other county or place, and hath left 


— has wife, and — their children, upon the charge of the pa- 
11ſh of — aforeſaid, the place of their laſt legal ſettlement, and 


that the ſaid A. O. hath ſome eſtate whereby to eaſe the ſaid pariſh of 
their ſaid charge, in whole or in part; We do hereby authorize and 
command you the ſaid churchwardens and overſeers of the poor of the 


pariſh of ——— aforeſaid, io take and ſci ac — and —— and 
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, and to receive the annual rents and profits of the lands and te- 
nements * of him the ſaid A. O. at afor eſaid, for and toꝛgurds 
the diſcharge of the ſaid pariſh, for the providing for and bringing up 
of his ſaid wife and children: And with this warrant you are to ap- 
| 44 3 Pear, 

3, 


D 


Juſtices * F 660. 


there, to make an order for the churchwardens or overſeers, to diſpoſe of 


WEE. I TOI — - 
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| peer, at the next quarter ſeſſions of the peace to be holden for the ſaid 
county, and certify then and there what you ſhall have done in the ca- 
ecution hereof. Given under our hands and ſeals aft in the ſaid 
county, the —— day of —— in the year — 


FOR the further maintenance of the poor, there are many fines 
and forfeitures payable to their uſe ; as for ſwearing, drunkenneſs, 
deſtroying the game, and in many other inſtances, which are to be 

| found under their proper titles, - „„ toe 00 
And alſo parts of waſtes, woods, and paſtures may be incloſed for 
the growth and preſervation of timber and underwood for their re- 
lief; as is ſet forth under the title Wood. | | 


E. 28 G. 3. L. Amherſt, v. L. Sommers, and others. The 
queſtion for the opinion of the court was, whether ſtables rented by 
the colonel of a regiment by order of the crown, for the uſe of the 
Tegiment, were liable to be rated to the relief of the poor. The 
court were of opinion, they were not ratable. That neither the 
polleſſions of the crown, nor of the public, are liable to be rated to 
the poor. 40 by Durnf. and Eaſt. vol. 2. 372. 2 
+7. 28 8.3. K. v. Cheſhunt. At the ſeſſions for Hertfordſhire, : 
Fab Breton appealed againſt a poor rate for the pariſh of Che/hunt, WM 
alleging, that he was over-charged: the ſeſſions ordered that he 
ſhould be relieved, by being charged at 211. a year, inſtead: of the 
Jum he ſtood charged with, and that the rate ſhould be amended ac- 
8 A rule was obtained to ſhew cauſe why the order of ſeſ- 
ſions ſhould not be quaſhed, on the ground that the ſeſſions could 
not relieve the appellant without altering the whole rate, and that 
the whole rate ought to have been quaſhed on the authority of K. v. 
Maddern. But without argument, the court ſaid, That the caſe of 
K. v. Maddern could not govern the preſent, becauſe that was juſt 
the reverſe of this. There a perſon had been omitted in the rate; 
here an occupier was over- charged. They were therefore clearly of 
Opinion, that there was no neceſſity for the ſeſſions to quaſh this rate; 
that they had acted properly in amending it; and that the 17 G. 3. 
c. 38. would be nugatory if it did not apply to a caſe like this. Rule 
diſcharged. Caf. by Durnf. and Eaſt. vol. 2. 623 


| V. Of the relief and ordering of the poor. 


1. By the ſeveral ſtatutes all along, the poor 
Ptor to he main- were to reſort or be ſent to their own pariſhes to be 
fai ned within relieved; and in the caſe of Clypton and Ravſtock, 
their own - F. II Anu. It was adjudged as follows: There 
riſhes. was an order reciting, Whereas Fohn Saunderſon 
and his wife are laſt ſettled in Clypton; theſe are to 
order you the churchwardens of C]ypton, to repair to the pariſh of 
Raviſtocł, and to relieve them, being fo ſick that they cannot be re- 
moved. By the court: The juſtices have no authority to ſend for 
officers out of another parith, but the parith where the poor reſide 
zre bound to maintain them as long as they continue with —_ 
3 | | | | a,es 
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Caſes of S. 49. But in the caſe above-mentioned, of Darlington and 
Hemlington, H. 1) G. 3. where two baſtard children, ſettled at Dar- 
lington, reſided with their mother as nurſe children in the pariſh of 
Hemlington where the mother was ſettled, it was determined that the 
pariſh, where the children's ſettlement was, ſhould maintain thoſe 
children in that other parith. = 

2. By the 43 El. c. 2. The churchwardens and © 5 
_ overſeers, with the conſent of two juſlices (1 .) Order to be 
all take order from time to time, far ſetting to work talen therein. 


| "the children of all ſuch whoſe parents ſhall not by the SSN, 


| faid churchwardens and overſeers, or the greater part of them, be 
thought able to keep and maintain thar children; and for ſetting to 
work all ſuck perſons, married or unmarried, having no "means to 
maintain them, and uſing no ordinary and daily trade ; and for the ne- 


eefſary relief * of the lame, impotent, old, blind, and ſuch other P 662. 


among them being poor, and not able to work. ſ. 1. 
And the ſaid juſtices, or one of them, ſhall ſend to the houſe of cor- 
rection, or common gaol, ſuch as ſhall not employ themſelves to work, 
being appointed thereunto as aforelaid. ſ. 4. 


Poor, and not able towork] M. 3 G. K. and the Mhabitants of 
Highworth. There was an order to pay 3s. weekly to a 
ſon, by the pariſh of Highworth, ſo long as he ſhall continue poor. 
It was objected, that by the ſtatute it ought to appear that they are 
Poor and impotent. Parker Ch. J. I favour theſe orders as much as 
1 becauſe nobody takes care to draw them up for the poor. 
But it muſt be quaſhed. Str. 10. N ü 
On the authority of this cafe, E. 3 G. K. and Stokegurſey, an 
order was quaſhed for the ſame fault. So E. 4 G. K. and Tipper, 
an order to maintain a daughter in law. id. 8 


For the neceſſary relief] E. 1 G. K. and Colbitch. An order of 
ſeſſions was made upon the overſeers of this pariſh, that they 
ſhould pay a ſurgeon his bill for curing certain poor under their care. 
The court ſaid, that the ſeſſions have no power to make ſuch or- 
ders; and ſo quaſhed it. 1 Barnardiſt. 46. : 1 

M. 6 G. 2. K. and Wood ſterton. An order was made by two 
Juſtices upon the officers of the pariſh of Mood ſlerton, for paying 51. 
upon account of a poor inhabitant of that pariſh when he was in 
gaol, and likewiſe . paying a ſurgeon's bill that was due upon his 
account; which order was confirmed at the ſeſſions. It was moved 
to quaſh theſe orders. And upon ſhewing cauſe, it was urged, that 
the juſtices have only power to order pariſh officers to relieve a poor 
inhabitant where it is fit he ought to be relieved. But in the preſent 
caſe the pariſh officers have actually given the party relief. They 
employed a ſurgeon, and a nurſe, to take care of him. The ſur- 
geon and nurſe have a proper remedy by way of action againſt the 
officers; and the juſtices have no pretence to interfere in this matter, 
And the court were of opinion that theſe orders ſhould be quaſhed, 
2 Barnardiſt. 207, 247. 85 . 
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| 3. By the 3 C. 4. The churchibardens and over- 
' Betting up 22 may, by the conſent of two Juſtices (1 Q. ) within 
trades. | their reſpectiue limits, wherein ſhall be more juſtices 
than one; and where no more ſhall be than one, with 

the afſent c of that one fuſlice, Jet up and uſe any trade, myſtery or occu- 
pation, ouly for the ſetting on work and better relief of the poor. 


'G 22. 
* P 66 3. * 4. The thay hwardens and overſcers, or the 
Erecri ting col= greater part of them, by the leave of ihe lord of the 
ages. manor, whereof any waſte or common within the pa- 


1tfh is parcel, aud on agreement with him made in 

writing, under his hand and ſeal; or otherwiſe, according to any order 

to be /et down by the juſitces in ſeſſions, by like leave and agreement of 

the lord in writing under his hand and ſeal, may build in fit and conve- 

ment places of habitalton in ſuch waſle or common, at the charge of the 

pariſh, or otherwi 'le of the hundred or county as aforeſaid, to bo rated 

und gathered in manner before expreſſed, convenient houſes of dwelling 
For the ſaid impotent poor. 43 El. c. 2. „ 

5. It ſhall be lawful for the urchwerkras and 


Over ſeers ma overſeers, in any pariſh, townſhip, or place, with 
contrad for/the the conſent of the major part of the pariſhioners or 
Inenance inhabitants, in veftry, or other pariſh or public 


Phi employ- meeting for that purpoſe aſſembled, or of fo many of 
ment of the them as [all be fo afſf-miled, upon uſual notice thereof 
poor. firſt given, to purchaſe or hire any houſe or houſes, in 
the fame pariſh, torun ſſii p, or place, and to contract 
with any perſon or perſons for the lodging, keeping, maintaining, and 
employing any or all fuch poor in their reſ pective pariſhes, townſhips, 
or places, as fhall defire to recetve relief or collection, and there to krep, 
maintain, and employ all ſuch poor perſons, and take the benefit of the 
work, labour, aud ſervice of any ſuch poor perſons, who ſhall be kept 
or ee a, n any ſuch houſe or houjes, for the better maintenance 
and relief of fuch poor perfor, who fill be there kept or maintained. 
And if any poor perfor ſhall refuſe to be lodged, kept, or maintained, in ſuck 
Rouſe or houſes, he ſhall be put out of the pariſh book, and ſhall not be 
_ exititled to receive reef from the churchwardens and e 9G. 
4 To 1. „ | 
M. 7 G. 3. K. and Carliſle. The gefendant was indie for 
difobeving an order of ſeſlions. The caſe was, Fane Carr the pau- 
Per, having been delivered of two baſtard children, was taken into 
the poor houſe ef the pariſh of Sz. Mary's in Carliſle, which had 
been there eſtabliſhed according to the 9 G. c. 7. There {he and her 
children were maintained for a year and an half. Then the pariſh 
Officers agreed to allow her one ſhilling a week, towards the main- 
tenance of herfel and children. After fix months they refuled to 
continue the payment, but offered to take her and her children again 
into the poor houſe. She prayed them to take one child, and faid 
the would take care of the other. That being refuſed, ſhe offered 
to take ſix pence a week. But the parith officers perfiſted in giving 
her no relief, unleſs ſhe would come again into the poor houle- 
MWhercupon [he applied to the general quaiter Jeſſions for the deen 
0 0 
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of Cumberland; * who made an order on the churchwardens and * p 66 4 


overſeers to pay her one ſhilling a week, towards the maintenance 
of herſelf and her two baſtard children, until fuxther order. She 
ſerved the defendant, being one of the overſeers, with the order: 


fered (as he had done ſeveral times before the obtaining the ſaid or- 
der) to take her and her children into the poor houſe. The queſtion 
referved at the aſſiz es for the opinion of the judges was, Whether 
under theſe circumſtances the defendant was by law impowered to 
refuſe payment of ſuch weekly allowance? And the caſe being laid 
before the judges, they were all of opinion, upon confidering the 


aliowance. 


M. 11 G. 3. K. againſt Winſhip and Grunwell,” overſeers ol. the 


In the ſaid townſhip a regular poor houſe had been eſtabliſned; and 
the ſeveral perſons, who received allowances from the ſaid town- 
ſhip, had one month's notice given them to repair to the ſaid 

houſe, to be maintained and provided for therein; ant that from the 


_ expiration of the ſaid month, the allowance to the {MN ſeveral per- 
ſons from the ſaid townſhip ſhould be no longer paid. 


at a general quarter ſeſſions of the peace holden in and for the ſaid 


county, an order was made in the words following; that is to ſay, 


Margaret Richlieu having an allowance of 28. a week payable to her 
out of the townſhip of Corbridge, of which the ſum of 61. 48. is now 


in arrear, it is ordered; that the ſame be. immediately paid to her- 


And it is alſo ordered, that the ſaid allowance of 28. a week be con- 
tinued to be paid by the faid townthip of Corbridge to the ſaid Mar- 
garet Richliau; the ſaid townſhip appearing, and not ſhewing ſuth- 
cient cauſe to the contrary: The oyerſeers refuſed to pay the ſame, 
inſiſting that ſhe ſhould go into the poor houſe. Upon which they 
were indicted. Anda verdict was given againſt the defendants the 
overſeers, ſubject to the opinion of the court of king's bench. Upon 
hearing the cauſe, the court thought the general queſtion to be of 
vaſt conſequence to the ſyſtem of the poor laws: And lord Man gie ld 
expreſſed an approbation of work houſes. But they gave no opinion 
upon the merits; holding the ſeſſions order to be bad and illegal upon 
the face of it: The ſeſſions cannot make ſuch an original order. 
And judgment was entered for the defendants. Bur. Mans: 2677. 
Cal. Ce ſ. 2. 7 ps: | | 


H. 20 G. 3. K. * North Shields. By order. of a Juſtice, the + 


pariſh officers of the townſhip of North Shields were directed to pay 
to Anne Irwin of that townſhip, wife of Zhomas Irwin, the ſum of 
28. 6d. weekly, until ſuch time as they ſhould be otherwiſe ordered, 
for the ſupport of her three children by her faid huſband; one aged 
ſix years, one three, and one fourteen months. The pariſh officers 


of making the order, within the townſhip, a poor houſe, eſtabliſhed 
0 


and demanded payment, which he refuſed, but at the ſame time of- 


words of the ſtatute, that under the circumſtances of this caſe, the 
defendant was by law im powered to refuſe payment of ſuch weekly 


poor of the townſhip of Corbridge in the county of Northumberland. 


appealed to the quarter ſeſſions, where the order was confirmed, and | 
a ſpecial caſe ſtated to the following effect: There was, at the time 
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aecording to the ſtatute 9 G. c. . into which the pariſh officers were 
willing to receive the pau per, with het three children, and offered ſo 
to do; but ſhe refuſed to go with her ſaid three children, who were 
of the ages mentioned in the order. She had another child of eiglit 
years of age, for whom ſhe did not ſeek relief; neither did ſhe ſeek 


relief for herſelf, nor was there any order for her. Her huſband was 


a mariner, and priſoner in France, and his ſaid wife not able to pro- 
vide for the ſaid three children. The caſe concluded, that theſe 
children, being nurſe children, the opinion of the court was, that 
they ought not to be ſeparated from their mother; and that the mo- 


ther, not ſeeking relief herſelf, was not compellable to go into the 


work houſe.— Upon a certiorari, and a rule to ſhew cauſe why 


both the orders ſhould not be quaſhed, it was argued in ſupport of 


the rule for quaſhing them, that the ſtatute of g G. c. 7. ſ. 4- was to 


ſecure to pariſhes a benefit from the labour of perſons aſking relief. 


If parents receive aſſiſtance for the maintenance of their children, 


that in truth is a relief to them. The caſe therefore ſtates impro- 


perly, that the wife had not aſked relief for herſelf; ſhe did virtually, 


by aſking it for her children, whom ſhe, if able, was bound to main- 


tain. And the caſe of K. and Carli/le was relied on as in point. On 


\ 


the other He, it was contended, that as the mother had not aſked 


Mer lor nerſelf, and the order was only for the ſupport of her chil- 


dren; ſhe was willing to let them go into the work houſe, and altho' 
nurſe children .cannot be ſeparated by any compulſory order from 


their mother, ſhe may by her conſent permit the ſeparation if ſhe 


thinks it for their advantage. In the caſe of K. and Carliſle, the re- 
lief aſked, and granted by the order, was partly perſonal, and there- 
fore it was diſtinguiſhable from this caſe, and within the ftatute.— 
Lord Mansfield was not preſent during this part of the argument. 
Milles juftice ſaid this was a humane order, and he wiſhed to ſup- 
port it. He did not think the words of the act in the way, and in- 


clined to * adopt the diſtinction made by the counſel between this 


caſe and that of K. and Carlifle. Aſhhurſt juſtice thought the act 
extends to the preſent caſe: That maintenance for the children was 
relief to the mother. There might he great inconvenience if the 
court were to adopt the other conſtruction. One object of the ſtatute. 


was to encourage induſtry, by holding out the diſgrace of going into 


a work houſe; and if parents could obtain a maintenance for their 


children without being compellable to go to the work houſe, idle- 


neſs would be thereby promoted among artificers and manufacturers. 
Buller juſtice, on the contrary, thought the diſtinftion between this 
caſe and that of K. and Carliſle to be clear. The act was meant in 
eaſe of pariſhes, but the effedt would be quite the reverſe, if, when 
one of a numerous family wants relief, the whole muſt go to the pa- 
riſh work houſe; and, on the other hand, that the pariſh is not in- 
titled to the labour of a whole family, becaufe one of them might 
want relief. The caſe ſtood over for further argument, Willes 
juſtice expreflmg a wifh that it might be compromiſed. And now 
5 delivered the judgment of the court: We think it unneceliary to 
give an opinion on the queſtion which has been argued in this caſe, 


becauſe I and my two brothers are ſatisfied that no appeal lies from 
0 | | | | ar. 
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an order of maintenance. The ſtatute 3 . c. 11. /. 11. gives + 
concurrent juriſdiction, in the making orders for the relief of the 
poor, in or out of ſeſſions, and doth not authorize an appeal. The 
act of 9 G. c. 7. made no alteration in this refpett. The reafon for 
not giving an appeal is, that the pauper might ftarve wlite the cauſe 
was in ſuſpenſe. We have ſpoken to ſeveral gentlemen very conver- 
ſant in ſeſhons law, and none of them. ever heard of ſuch an appeal. 
—And the order of ſeſſions was quaſhed (becauſe they had no ju- 
. and the original order affirmed. Douglas. 3 16. Cal. 
Caſ. 68. „ 
[Upon this Mr. Douglas obſerves, that the words of the 3 W. 
c. II. are © by authority under the hand of one juſtice reſiding within 
« the pariſh, or (if none be there dwelling) in the parts near or next 
<« adjoining, or by order of the juſbices in fefſions.” This, he ſays, 
ſhould ſeem muſt mean by order of the court of quarter ſeſſions, not of 
Juſtices, as individuals, when they happen to meet at the quarter 
ſeſſions. Therefore he makes a query concerning the caſe of K. 
againſt Vinſhip and Grunwell, where the court is ſtated to have held, 
that the ſeſhons could not make an original order of maintenance.— 
Unto which it may be added, with refpect to this laſt cafe of North d 
Shields, that the great fundamental ſtatute of 43 EN. 2. ſ. 6. 
* enacts, that, „if any perſon ſhall find himſelf aggriev 2 
« thing done by the churchwardens and overſeers, or by the juſ- 
cc tices, in relation to the relief of the poor, he may appeal to the 
* general quarter ſeſſions, whoſe order therein ſhall be final.“ 
Waich, by the rule that acts in pars materia are to be taken together, 
and conſidered as one entire act, may ſeem to include this cate con- 
cerning the order of maintenance. The Gerlifle caſe above menti- 
oned was upon an original order at ſeſſrons, in which tho juriſdiction 
was not obje*ted to, but the cauſe was determined on the real me- 
rits. The caſe of K. againſt Winſkip and Gruawell allo was upon 
an original order of ſeſſions, which order the report ſays was quaſhed, 
{ becauſe the court was of opinion that the ſeſſions had no power to 
make ſuch order. This preſent caſe of North Shields was on appeal 
againſt an order of a juſtice out of ſeſſions, and in this caſe of «ay | 
likewiſe the court was of opinion that the ſeſſions had no juriſdicti 


ion. 
From which two laſt caſes it ſeems to follow, that an order of main» 
tenance by a private juſtice out of ſeſſions. is abſolutely eoncluſive; 
which imports a power in this reſpect not uſual in other like caſes; 
eſpecially as ſuch juſtice is required by the ſlatute to be an inhabi- 
tant of the pariſh if any ſuch be there reſiding, and conſequently in 
3ll probability eſſentially intereſted in the poor rate. As to the mat- 
ter of practice, it is certain, that nothing is more common at the ſeſ- 
tons, than applications for the maintenance of poor perſons, as well 
by original motion, as by way of appeal from the orders of private 
juſtices. In ſome places this makes up almoſt half the buſineſs of 
the ſeſſions, even to a degree of ridicule among the unchinking part 
0 mankind ; as if magiſtrates could be better employed than in reliev- 
ing the miſeries of the diſtreſſed. The reaſon that has been ſome- 
umes alledged againſt removing the poor rate into the courts at Wefi- 

VoL. III. 7: 4 B minſler, 
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minfter, left the poor might ſtarve before the cauſe ſhould be deter- 


mined, doth not hold with regard to appeals againſt orders of main- 


tenance. The juſtices order takes effect immediately, and continues 
in force till altered by other legal authority. The uſual way is, for 
the juſtices to order the overſeer to pay to the pauper ſo much weekly 
or otherwiſe, until he ſhall be otherwiſe ordered according to law to 
forbear the ſaid allowance, or, more generally, til further order. 
And this, if not acquieſced in, brings on an appeal to the ſeſſions; 
where the court enlarges, mitigates, or takes off the charge, as they 
ſhall ſee cauſe.] 3 

n * T. 26 G. 3. K. v. John Fearnley. This was 
On an order for a demurrer to an indictment found againſt Fear ley, 
relief weekly, who was overſeer of the poor of the townſhip of 
the money is due GCheckheaton, for diſobeying an order of two juſtices, 
the beginning of for the payment of 18. 6d. a week to Sarah Firth 


| the week, for the maintenance of herſelf and her baſtard child. 


1 One objection was; there was a miſtake in the ca 

tion of the ſeſſions where the inditment was found, the word Fuly 
being inſerted inſtead of October, which the court adjudged to be fa- 
tal. It was alſo objected, that as the money was ordered to be paid 


weekly, thgfdetendant could not be guilty of any diſobedience before 


Lion of the firſt week. But the court were of opinion, that 


4 the ſum which was ordered to be paid weekly, was due at the begin- 


ning of the week. Caſ. by Durnf. and Faſt. 316. 8 
6. And where any pariſh or townſhip ſhall be too 
Two or more ſmall to purchaſe or hire ſuch houſe or houſes, 1905 


places may join. be lawful for tuo or more ſuch pariſhes, townſhips, 


or places, with the conſent of the major part of the 
pariſhioners or inhabitants of their reſpective pariſhes, townſhips, or 
places, in veſiry or other pariſh or public meeting for that purpoſe aſ- 
ſembled, or of ſo many of them as ſhall be ſo aſſembled, upon uſual no- 
'zice thereof furſl given, and with the approbation of any juſtice of the 
peace dwelling in or near any ſuch pariſh, townſhip, or place, ſigni- 


fied under his hand and ſeal, to unite in purchaſing, hiring, or taking 


"(ſuch houſe, for the lodging, keeping, and maintaining of the poor of 
"the ſeveral pariſhes, townſhips, or places ſo uniting, and there to keep, 


znaintain, and employ the poor of the reſpective pariſhes, townſhips, or 


places /o uniting, and to take and have the benefit of the work, labour, 
ar ſervice of any poor there kept and maintained, for the better mainte- 
nance and relief of the poor there kept, maintained, and employed; 
and if any poor in the reſpective pariſhes, townſhips, or places fo unit- 
ing, ſhall refuſe to be lodged, kept, and maintained in the houſe hired 
or taken for ſuch uniting pariſhes, townſhips, or places, he ſhall be 
Put out of the colleclion boo, and not intitled to aſh relief: 

And it ſhall be lawful for the churchwardens and overſeers of an) 


pariſh, townſhip, or place, with the conſent of the major part of th! 


pariſhioners or iuhabitauts of the. ſaid pariſh, townſhip, or place, 

zuhere ſuck houſe or houfes ſhall be purchaſed or hired for the purpoſes 

afarelaid, in veſtry or other pariſh or public meeting for that purpoſe 

effembleg, or of fo many of them as Shall be ſo affembied, upon uſual 
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notice there firſt given, to contra with the churchwardens and over- 


ſeers of any other pariſh, townſhip, or place, for the lodging, * main- & P 66 9: 


taining, or employtng of any perſon or perſons of ſuch other pari 
townſhip, or place, 151 27 hw wh and 72 young — 
of ſuch other pariſh, townſhi , or place, ſhall refuſe to be lodged, 
maintained, and employed in ſuch houſe or houſes, he ſhall be put out 
of the collection book, and not be intitled to have relief: Provided, that 
no poor perſon, his apprentice, or child, ſhall acquire a ſettlement in 
the pariſh, town, or place, to which he ſhall be removed by virtue of 
this act; but his and their ſettlement ſhall be and remain in ſuch pa- 
Tiſh, town, or place, as it was before removal. 9 G. c. 7. ſ. 4. 
7. There ſhall be provided and kept in every pa- EE 
7i/h, a book wherein the names of all perſons who re- —_ relieved 
cei ve collection ſhall be regiſtered, with the day and to be entered in 
year when they were firſt admitted to have relief, and a hook. 
the occaſion which brought them under that neceſſity, 
and yearly in Eaſter week, or as often as ſhall be thought convenient, the 
pariſhioners ſhall meet in the veſtry or other uſual place of meeting in 
the pariſh, before whom the book ſhall be produced, and all perſons re- 
 ceiving collection to be called over, and the reaſon of their taking re 
examined, and a new lift made and entred of ſuch perſog as they ſhall 
think fit and allow to receive collection. 3 W. c. 11. a 
8. And no other perſon ſhall be allowed to receive | 
collection at the charge of the pariſh, but by authority No others to be 
under the hand of one juſtice reſiding within ſuch pa- relieved, but by 
riſn, or (if none be there dwelling ) in the parts near order of the 
or next adjoining, or by order of the juſtices in ſeſ Juſtices. 
ſions, except in caſes of peſtilential diſeaſes, plague, 
or ſmall pox, for ſuck families only as ſhall be therewith inſected. 3 
c. II. f. 11. : ep | 
And no juſtice ſhall order relief to any poor perſon, until oath be 
made before him of ſome matter, which he ſhall judge to be a reaſonable 
cauſe for having ſuch relief; and that the ſame perſon had by himſelf, 
or ſome other, applied for relief to the pariſhioners at ſome veſtiry, or 
other public meeting, or to two of the overſeers, and was by them re- 
fuſed to be relieved; and until ſuch juſtice hath ſummoned two of the © 
overſeers to ſhew cauſe why ſuch relief ſhould not be given, and the per- 
fon ſo ſummoned hath been heard or made default to appear. 9 G. 
c. J. f. 1. „ | e 
Cas the perſon whom| uch juſtice ſliall think fit to order to be Felieved, 
ſhall be entred in ſuck% ook, as one of thoſe who ts to receive collection, 
as long as the cauſe for ſuch relief continues, and no longer. And no 
officer ſhall {except upon ſudden and emergent occaſions) bring to the 
account of the pariſh, any money he ſhall gtve to any poor perſon who 16 
not regiſired in ſuch book, as a perſon intitled to receive collection, on 
pain of * 51. by diſtreſs, by warrant of two Juſhices, who ſhall have * 
examined into and found him guilty of ſuch offence ; whictt ſaid ſan; 
ſhall be applied to the uſe of the poor by direction of the uſtices. 9 G. 
8. 7. ſ. 2. | e , 


4342 9. Moreover 


S 


N 
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Moreover, Every ſuch perſon as ſhall be upon 


Perſons reliev- the collection, end ren or relief of any pariſh or place, 
ed to be badged. and the wife and children of any ſuch perſon cohabtt- 
ing in the ſame houſe (ſuch child only excepted, as 
; ſhall be by the churchwardens and ove) ſeers permitted to live at home, in 
order to attend an impotent and helpleſs parent ) ſhall upon the ſhoulder 
of the right ſleeve of the uppermoſt garment, in an open and viſible man- 
ner, wear a large Roman P, together with the firſt letter of the name 
of the pariſh or place, whereof ſuch poor perſon is an inhabitant, cut 
either in red or blue cloth, as by the churchwardens and overſeers ſhall 
be directed: And if any ſuch poor perſon 75 all neglect or refuſe to wear 
any ſuch badge or mark, it ſhall be lawful for one "Tuftice to puniſh ſuc 
offender, cither by ordering his allowance to be abridged, ſuſpended, or 
withdrawn, or otherwiſe by committing him to the houſe of correction, 
to be whipt and kept to hard labour, not exceeding 21 days: And i} any 
churchwarden or overſeer ſhall relieve any ſuch poor perſon, not wear- 
ing ſuch badge, and be thereof convicted on oath by, one witneſs before one 
Juſtice, he ſhall forfeit 205. by diſtreſs, half to the informer and half ta 
the poor. 8 & 9 W. c. 8 2. 1 1 1 
10. By the 24 G. 2. c. 4 o ſpirituous liquors 
Spi 1 17 hall be fold or uſed in any 45; —4 or houſe * en- 
a tertatument for pariſh poor; as is ſet forth more at 


large, in the article relating t to ſpirituous ann, 
e. under the title Exciſe. 


THE above-mentioned ſtatute of the & G. c. 7. hath been very 
beneficial in practice; but the matter ſeemeth at length to have been 
carried too far; the overſeers in many places having found out a me- 
thod of contracting with ſome obnoxious perſon, of ſavage diſpoſi- 
tion, for the maintenance of the poor: Not with any intention of 
the poor being better provided for, but to hang over them in ter- 
rorem, if they will not be ſatisfied with the pittance which the over- 
gers think fit to allow them. And one ſuch taſkmaſter oftentimes un- 
dertakes for the poor of ſeveral parithes or townſhips. But the juf- 


tices have power, by with-holding their affent, to prevent any bad 
ule being made of this kind of traffick. : 


* Oath of a poor perſon wanting maintenance. 


P. of in the pariſ? /A of - in the county of | 
* maketh oath, that he is very poor and inepavent, and not able to 
proviee. for himſelf and his family, and that on laſi he did a p- 
41s for relief t6 the pariſſitoners of the ſuid pariſh at a veſtry (or other 
pub hc) mecting, (or, to two of the overſeers of the poor of the ſaĩd 
Pari] 4% wes by them refuſed to be relieved. 


A. P. 
Taken aud made before me one of his IS 
mazeſiv's ſtuſlices of - the 1 fon 
the id county the - dey of 


J. F. 


Warrant 


P 0 O R. (Relief) 
Warrant thereupon to ſummon the overſeers. 


a Jo che conſtables of —— in the pariſh of. 
Weſtmorland. 1 in the ſaid county, and to every of them. 


XX HEREAS A. P. of your pariſh hath this day made oath he- f 
fore me ——— one of his majeſty's juftices of the peace in and i 
for the ſuid county, that he the ſaid A. P. is very poor and i ut, 
and noi able to provide for himfelf and his family; and that he the ſaid 
A. P. did on ——— laft apply to the pariſhioners of your ſaid pariſh 
at a veſiry (or other public) meeting [or, to A. B. and C. D. to 

the over ſeers of the poor of the faid pariſh] and was by them refuſed tb 
be relieved : 1 heſe are therefore to require you in his ſaid majeſly's name, 

to ſummon two of the overſeers of the poor of the ſaid pariſh, to ap- 
pear before me on next at the houſe o — 7 — th. 
ſaid county, at the hour of —— tn the forenoon of the fame day, to 
fhew cauſe why relief ſhould not be given to the ſaid A, P. And be you 
ten there with this precept, to ceriify what you ſhall have done in the 


execution hereof. Given under my hand and ſeal the —— day of 
i e —— ear “]ͥò§d: 1 | 
| Order for maintenance. 0 % 5 
Weſtmorland. XXY HEREAS A. P. of —— in the pariſh of 
3 g the ſaid county of hath made 
oath before me —— one of his majeſly's juſtices of the peace for the 


ſaid county, that he the ſaid A. P. ts very poor and impotent, and not ; 
able to wort; and that he * the ſaid A. P. did on laſt apply for x p 672. 
relief to the pariſkioners of the ſaid pariſh of ——— at a veſtry (orr,W 
public) meeting, Lor, to A. B. and C. D. two of the overſeers of the 
poor of the ſaid pariſh] and was by them refuſed to be relieved: And 
whereas A. B. and C. D. overſeers of the poor of the e have 
been duly ſummoned by me, io fhew cauſe why reltef ſhould not be given 
to the ſaid A. P. and have appeared before me in purſuance of fuch ſum- 
mons, but have not made any ſufficient cauſe to appear as aforeſaid, 
{or, but have made default to appear before me according to ſuch ſum- 
mons :] I do therefore hereby order the churchwardens and overſeers of 
the poor of the ſaid pariſh, or ſome of them, to pay unto the ſaid A. P. 
the fum of — weekly and every week, for and towards mn ſupport : 
and maintenance, until ſuch time as they ſhall be otherwiſe ordered ac- 
cording to law to forbear the ſei allowance. Given under my hand 
and ſeal at in the ſaid county, the day of in the 


” - 


Contract for maintenance. 


Ta public meeting of the inhabitants of the pariſh of —— in the 
county of — for that purpoſe affembled upon uſual notice 
thereof firſt given; it is contracted by and with the conſent of the major 
part of the ſaid inhabitants ſo aſſembled as aforeſaid, between A. B. and 


G D. 
5 


— — — — — — — — — — — — — 2 — * a 
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C. D. churchwardens, and E. F. and G. H. overſeers of the poor of 
the ſaid pariſh, M the owe part, and A.M. of in the ſaid pa- 
Tiſh, yeoman, of the other part; That he the faid A. M. ſhall and will 
during the ſ pace of one whole year, to commence from next en- 
fuing, at his own proper coſts and charges, in the houſe in which he now 
dwelleth, find, provide, and allow wnto all ſuch poor people, as ſhall 
be lawfully intitled to relief and maintenance from the ſaid pariſh, and 
ſhall be brought unto him by the churchwardens or overſecrs of the poor 
_ aforeſaid, or any of them, or by their or any of their ſucceſſors for the 
time being, ſufficient lodging, meat, drink, clothing, employment, and 
other things neceſſary for their keeping and maintenance : And that in 
conſideration thereof the ſaid churchwardens and overſcers of the poor, 
and their ſucceſſors reſpectively, ſhall pay or cauſe to be paid to 1 open 
A. M. the ſum of ——— in equal proportions.——The ſaid A. M. to 
have moreover and take unto himſelf the benefit of the faid poor people's 
work, lahour, and ſervice during the ſaid term. In witneſs whereof 
the parties to theſe preſents have hereunto ſet their hands, the —— day 
af is 


#P672. * It may >rhaps be requiſite to inſert a clauſe more particularly 
a0 the article of clothing; ſetting forth in what condition 
ey {hall go, and in what condition be delivered back again. 
As alſo, if they ſhall die; who ſhall be at the expence of burying 
them, and the like. „ 5 „ 
As alſo, if they ſhall be refra@ory or ungovernable; who ſhall be 
at the charge of ſending them to the houſe of correction, or other- 
wiſe reducing them to good behaviour. 55 . | 
And other clauſes as there may be occaſion.  _ NY 
If two pariſhes or townſhips ſhall join in ſuch contracting, it will 
be neceſſary to inſert in the contract, the conſent of a juſtice of the 


peace; as thus, 


— by and with te conſent of the major part of the ſaid inha- 
bitants ſo aſſembled as aforeſaid reſpectively, and alſo by and with the 
conſent of J. P. eſguire, one of his majeſtys juſiices of the peace for the 

| faid county, dwelling in the ſaid pariſh of ——— ſor, near to the ſaid 
pariſhes, or townſhips of ———.} 1 10 


And the aſſent of the ſaid juſtice may be indorſed thereon, as 


follows: 3 
. eſquire, one of his majeſiy's Juſtices of the peace for the 
within mentioned county f and dwc-ling in the within menti- 


oned pariſh of lor, near to the within mentioned pariſhes, or 
townſhips of ] do conſent unto, allow, and approve of the 
within written contract. Given under my hand and ſeal the —— day 


of 


VI. Of 
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VI. Of the overſeers account. SH. T 


1. By the 43 El. c. 2. The churchwardens and 
overſeers ſhall within four days after the end of their Account. * 
year, and other overſeers nominated, make and yield l! 

u to two juſtices (1 QM) a true and perfect account of all ſums by them 
received, or rated and aſſeſſed and not recerved, and alſo of ſuch. Rock as 
ſhall be in their hands, or in the hauds of any of the poor to'work, and 
"of all other things concerning their office; And fuch ſums of money as 
ſhall be in their hands, ſhall pay and deliver over to their ſucceſſors: 
And the 3 churchwardens or overſeers, by warrant from two 
ſuch juſtices, may levy by diſtreſs and ſale of the offender's goods, the 
ſaid ſums or ſtock which ſhall be behind on any account to be made; and 
in defect of ſuch & diſtreſs, two ſuch fuſlices may commit him to the * P674. 
common gaol, there to remain without bail or maiuprize, until pay- 
ment of the ſaid ſum and ſtock: Aud alſo any ſuch two juſtices may com- 
mit to the ſaid priſon every one of the ſaid er wee ae and over ſeers, 
which ſhall refuſe to account, there to remain without bail or main 
prize, until he have made à true account, and ſatisfied and paid ſo 
much as upon the ſaid account ſhall be remaining in tas' han 
. 2,4. 5 15 ED OST ES Gs 
And by the 17 G. 2. c. 38. It is enacted as follows: bre 
wardens and over ſeers ſhall yearly, within fourteen days after ON 
over ſcers ſhall be appointed, deli ver in to the ſucceeding 5 nk a pi 
account in writing, fairly entred in a book to be kept for that purpoſe, 
and ſig ned by them, of all ſums by them received, or rated and not re- 
ceived; and alſo of all materials that ſhall be in their hands, or in the 
hands of any of the poor to be wrought, aud of all money paid by ſuck 
churchwardens and overſeers ſo accounting, and of all other things con- 
cerning their office; and ſhall alſo pay and deliver over all ſums of 
money and other things, whach ſhall be in their hands, to the ſucceeding 
overſeers; which account ſhall be verified by oath before aue fuſtice, who 
ſhall fign and atteſi the taking of the ſame, at the foot of the account, 
without fee; and the ſaid hooks ſhall be preſerved by the\churchwardens 
and overſeers in ſome public or other place within gel = ph or town= 
ſhip; and they ſhall permit any perſon aſſeſſed, or liable to be aſſeſſed, to 
inſpect᷑ the ſame at all ſeaſonable times, paying 6 d. for ſuch inſpection; 
and ſhall upon demand give copies at the rate of 6 d. for every three 
hundred words, and ſo in proportion. And if they ſhall refuſe or ne- 
glect to make and yield up ſuch account, verified as aforeſaid, within 
ſuch time, or ſhall refuſe or negle& to pay over the money and other 
things in their hands; any two juſtices may commit them to the common 
aol, till they ſhall have given ſuch account, or ſhall have paid and 
yielded up ſuch money and other things in their hands as aforeſaid. 
4. 1, 2 | 3 5 


Churchwardens] M. 15 C. 2. K. and Pecke. The churchwarden 
was committed for refuſing to account for all monies received and 
diſburſed by him, and of all ſuch things as concerned his office. But 
upon an habeas corpus he was diſcharged ; for if he be committed as 

_ everſeer, it muſt be ſo expreſſed in the mittimus, although to be 
. overſeer 
® 


2 675. 


*P676. bankruptcy * diſcharged him from his office of overſeer.- 


7 | OY 
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overſeer be annexed to the office of churchwarden, for the juſtices 
have no power over him as churchwarden. 1 Keb. 574. 


Suck money as 2 be in their hands, Shall pay and deliver over - to 
their ſucceſſors] M.8G.2. K. and the Juſtices of Somerſetſhire. 
Mandamus to the juſtices, to grant a warrant for levying 301. 178. 
11 d. being the balance of the laſt overſeers account in their hands. 
They return, that true it is there was ſuch a balance, but that the 
veſtry had ordered them to retain it, and employ an attorney to ſue 
for ſome charity money, and get it laid out or the benefit of the 
poer; that one Young was fo employed, and the balance exhauſted 
in fees, and that the overſeers had engaged to pay Joung; and for 
that cauſe they had refuſed to grant the warrant. But by the court: 
There r uſt go a peremptory mandamus; for the ſtatute ſays, the ba- 
lance ſhall be paid over to the new overſeers, under a penalty; and 
it is not in the power of the Wu to diſpenſe with the ſtatute. | 
Str. 992 - 

T. 26 G. 3. K. and Eggington. The defendant had received as 
overſcer of the poor 41. previous to his becoming a bankrupt, which 


vas on 5th December 1785; but his accounts were not made out till 


the Eaffer follgwing; and he had afterwards been committed to gaol 
s, for not paying over the 41. as the balance of his ac- 
—— Erſkine moved for a rùle to thew cauſe why he ſhould 
not be diſcharged, on the ground gh this ſum was debt ext/ling pre- 
vious to the bankruptcy, and might have been proved under the com- 
miffion, and the defendant had ſince obtained his certificate. And 
he inſiſted, that when the accounts were delivered in, it appeared 
that this ſum was received antecedent to the bankruptey, and might 
have been aſcertained by any pariſhioner, ſo as to have enabled him 
to prove it under the commiſſion, ——L. Mansfield : This money was 
depoſited in the defendant's hands for the uſe of the pariſh, which 

they had no right to call for till a fortnight after Eaſſer 1786; there- 
fore till that time he was entitled to retain it. But this debt only 
ariſes upon the defendant's converſion of it to his own uſe, which is 
not till after the bankruptcy: Therefore the defendant is not entitled 
to be diſcharged. Buller J. This motion can only be ſuſtained 
on the ground that the pariſhioners had a cauſe of action againſt the 
defendant before his bankruptcy; but at that time they could not 
have ſued him for this debt: And even if. this ſum had been kept by 
itſelf, the bankrupt's aſhgnees could not have touched it: The de- 
ſendant was a mere truſtee for the pariſh, and I cannot think that his 
Rule 


diſcharged. Caf. by Durnf. and Eaft. 369. 


Until he have made a true account] T. 2. W. The mayor and 
churchwardens of Northampton. The mayor committed the church- 
wardens, as overſeers of the poor, for refuling to account, and the 
warrant of commitment concluded, until they be duly diſcharged ac- 
cording to law. The court held the commitment void ; becaule the 
warrant ought to conclude, there to remain until they ſhall account, 
as the ſtatute doth Dei And the dillerence | is, Where a man is 


committed 
0 


( 


/ 
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committed as a criminal, and where only for contumacy ; for in the 
firſt ca ſe, the commitment muſt be until diſcharged according to law; 
but in the latter, until he comply and perform the thing required: 
for in that caſe, he ſhall not lie till a ſeſſions, but ſhall be diſcharged 
upon performance of his duty: Carth. 152. „ 8 


Which account ſhall be verified by oath before one juſtice) H. 19 
G. 2. K. and the juſtices of Middleſex. A mandamus was moved 
for, to be directed to the julticesto ſwear William Carr, late over- 
ſcer of the poor of the parithes of St. Andrew and St. George the 
Martyr, to the truth of his account, upon an ada vit made by Carr 
that he had delivered in an account to the juftices, and was ready ta 
{wear to the truth thereof, but that they, had refuſed to ſwear him. 
On behalf of the juſtices, it was objected, that the account conſiſted 
of groſs ſums, and that the juſtices aſked him ſome queſtions touch= 
ing the particulars, which he refufed to anſwer, and therefore they 
refuſe to ſwear him to his account. By the court: A mandamus is a 
matter of courſe, and we cannot refuſe to grant it. If the Juſtices 
have any legal objection, they may return it upon the mandamus 
CC Oe „ C 
And if any perſon thinks himſelf aggrieved by the ace N he may 
have his remedy by appeal. 88 1 = oy 


And the ſaid books ſhall be preſerved by the chulrchwardens and over 
feers] T.24& 25 G.z. K. and Clapham. A mandaikus was 
granted to oblige the old overfeer to deliver over the books of the 
poor rates to the new overſeer; for, by the court: They are public 
books, and ought to be delivered over by one overſeer to another, 
that all the pariſhioners may have acceſs to them, and the .overſeet 
and churchwarden fot the time being ought to have the cuſtody 
thereof. 1 Wilſon. 30g. ee e e 


* 2. And if any overſeer ſhall tembve, he foal Y US * P 09%. 
before hie removal, deliver over, to ſome churchwar- Overſeer re- a 
den or other overſeer, his accotints, verified as afore- moving or dy- 
ſaid, with all aſſeſſments, books, papers, money, ing. 
and other things concerning his he * and if ary 85 3 
overſeer ſhall die, his executors or admini ſtrators ſhall within 40 days 
after his deceaſe, deliver over all things concerning his office to ſomè 
churchwarden or other overſeer, and ſhall pay out of the aſſets all mo- 
ney remaining due, which he received by virtue of his office, before any 
of His other debts are paid. 17 G. 2. c. 38. f. 3 3 
3. By the 43 El. c. 2. an) perſon ſhall ind SHY 
himſelf aggrieved by any aft done by the ſaid over= Appeal againſt 
ſeers or juſtices, he may appeal to the general quarter, the uccaunt. 
e Fons, whoſe order therein ſhall bind all parties. . 
And this power of appealing 8 doth not ſeem to be taken 
away by the ſtatute here next following; but the ſame being only in 
the affirmative, it feemeth that they may both ſtand together, and 
that the appeal may be upon either of the fiatutes © 
And upon this ſtatute of the 43 El. the appeal is not limited to the | 
aext ſeſſions, but may be at any time after. 7 
3% TTT 4 C | The 


ir 
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The other ſtatute abovementioned, with regard to this matter, is 
as follows: If any perſon fhall have any material objedtion to ſuch ac- 
count or any part thereof, he may, giving reaſonable notice, appeal to 
the next ſeffions ; . but if reaſonable Lien be not given, then they ſhall 
adjourn the appeal to the next ſeſſions after ; and the court may award 
coſis to either party, as in caſes of ſettlement by the 8 Sg NM. 17 G. 
2. C. 38. f. 4. 

30 thee be here | 15 2 power to award colts, if the appeal is to the next 
ſeſſions; but if the appeal is upon the 43 El. and not to the next 
ſeſſions, there is no power in ſuch caſe to award coſts. 

And by the ſaid ſtatute of the 17 G. 2. 6. 38. I all corporations 
or franchiſes, which have not four juſiices, perſons aggrieved may ap- 
pears if they think fit, to the uext county ſeſſions. I. 5, 

4 An. V and Hedges. On appeal upon the ſtatute of the 43 

* 401058 the allowance of the account by two juſtices, the ſeſſions 
ordered the overſcer to pay ſo much over, which they adjudged to 
be in his hands; and for nat doing this, they committed him. But 
by the court: They ſhould have levied the arrears by diſtreſs and ſale, 
5P 618, and in deſault of diftreſs have committed him: for the “ ſeſſions muſt 
ee execute their judgment, in the lame manner as the two Juſtices muſt 


do. 3 Sal 

| — 4 * Bartlett. An order made at the ſeſfions relating 

Ee accounts of over leers, was moved to be quaſhed, becauſe it did 

| not appear that the accounts had been before the juſtices out of ſeſ- 

f ſions, and they cannot come per ſaltum to the ſeſſions. On the other 

* ide it was ſaid, that it appeared there was an allowance, for the ap- 

| peal is ſaid to be againſt ! wy diſburſements and the allowance thereof, 

which the court will reſume was regular. But by,the court: It 

| doth not follow, that this was an aHowance by two juſtices, for the 

| pariſh might do it; and therefore for want of juriſdiction this order 
| muſt be quathed. Str. 983. 6 


Allewance of the account. 


E RUSED and allowed (having been firſt figned 
and verified on oath by A. B. and C. D. church- 

nin; and E. F. and G. H. overſeers of the poor) by me one of hts 
77 $ Joſe ** the Peace in and for the ſaid county, the —— day 


* J. b. 


| Weltmorland. 


| 1 vr II. Penalty of over 1 for the neglect of their duty. 


3 In general, overſeers being negligent i in their office, mall ſor⸗ 
feit for every default 208. to the poor, to be levied by one of the 
church wardens or overſeers, by warrant of two juſtices (1 2; by 
diſtreſs; or in default thereof, any two ſuch juſtices may commit the 
| offender to the common paol, there to remain without bail or main- 
prize, till the ſaid forfeiture ſhall be pug: 43, Kl. c. 2. /. 2. II. 


2. And 


— e — 


3 2 
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2. And by the 17 G. 2. c. 38. Any pariſh officer negleQing to 
obey any directions of that act, being convicted thereof on cath be- 
fore two juſtices, in two calendar months after the offence commit- 
ted, ſhall forfeit not exceeding 51. nor leſs than 40 8. to the poor, by 
diſtreſs. ſ. 14. | Ws {NE | 
3. And in all actions to be brought in the courts at Wefminfter, 
or at the aſſizes, for the recovery of any ſum miſpent or taken to 
their own uſe by the churctwardens or overſeers, the evidence of the 

pariſhioners, other than ſuch as receive alms, ſhall be admitted. 3 
NV. c. 11. f. 12. N th | 


VIII. Indemnity of overſeers in performance of their duty. #P 679. 
1. By the 9 J. c. 5. If any action ſhall be brought againſt any 
« Juſlice of the peace or conftable (and by 21 J. c. J. againſt any church- 

warden or overſper of the poor, or other perſon who in their aid or 
by their commandment thall do any thing concerning their offices), 
he may plead the general iſſue, and give the ſpecial matter in evi- 
dence; and if a verdict ſhall paſs for him, or the plaintiff ſhall be 
nonſuit or ſuffer diſcontinuance, he ſhall have double coſts. And 
ſuch action ſhall be laid in the county where the fact wgs committed, 
and not elſewhere. - * ES | 
2. By the 43 El. c. 2. Perſons ſued for any thing done on wn 
act, may plead the general iſſue, and give the ſpecial matter in evi-& 
dence; and if a verdict be found for the defendant, or the plaintiff 
be nonſuit, the defendant ſhall have treble damages with coſts, to be 
aſſeſſed by the jury in caſe of the iſſue tried, or by a writ to inquire | 
of the damages in caſe the plaintiff is nonſuit. /. 19. 
3. And by the 24 G. 2. c. 44. No action ſhall be brought againſt 
any conſtable, head borougù, or other officer, or any perſon adling by 
his order, and in his aid, for any thing done in obedience to the war- 
rant of a juſtice of the peace, until demand hath been made, or left 


at the uſual place of his abode, by the party, or by his attorney, in TC, 
writing, ſigned by the party demanding the ſame, of the peruſal and 
copy of ſuch warrant, and the ſame hath been refuſed or neglected _ WO 


for ſix days after ſuch demand; and if after compliance therewith, 
any ſuch action ſhall be brought, without making the Juſtice who 
ſigned ſuch warrant defendant, on producing and proving ſuch war- 
rant at the trial, the jury thall give their verdict for the defendant, 
notwithſtanding any defect of juriſdiction in the juſtice. And if ſuch 
action be brought jointly againſt the juſtice and ſuch conſtable, head- 
» borough, or other officer, or perſon acting in his aid as aforeſaid; 
then on proof of ſuch warrant, the jury ſhall find for the defendant. 
And if the verdi&t ſhall be given againſt the juſtice, the plaintiff 
{hall recover his coſts againſt him, to be taxed in ſuch manner by the 
proper officer, as to include ſuch coſts as the plaintiff is liable to pay 
to ſuch defendant for whom ſuch verdict ſhall be found as aforeſaid. 


* E. 13 G. 3. Fackſon's caſe. An action of treſpaſs was brought *P 680. | 
by the plaintiff, againſt the overſeers of the poor for taking his geld- ö 
ing. They alledged, that by virtue of their office, and in purſuance , 

| | 40 2 5 ot 1 
- | 
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of a juſtice's order, they levied ſatisfaction for. a poor rate, which 
was the treſpaſs complained of. It was objected on the trial, that 
by the ſtatute of 24 G. 2. c. 44. demand ſhould have been made of 
the peruſal and copy of the juſtice's warrant, and ſix days neglect or 
refuſal. And the judge who tried the cauſe being of the ſame opi- 
nion, the plaintiff was nonſuited. It was moved for a rule to ſhew 
cauſe why the nonſuit ſhould not be ſet aſide. Apgainit the rule it 
was argued, that this act of 24 G. 2. was a remedial act, and to be 
. conſtrued ſo as to ſuppreſs the miſchief, and advance the remedy. 
That the miſchief was, that juſtices of the peace were often inſnared 
| Þy ſurprize on ſome little inadvertency into which they had fallen; 
that the remedy was, giving them a power to rectify that inaccuracy 
or miſtake; ſo as neither the perſon affected by it might ſuffer, nor 
the juſtice be vexatiouſly harraſſed. That in order to this, notice is 
required by the ſtatute, to give the party a power of tendering 
amends, bringing money into court, or pleading as he ſhall be ad- 
viſed. The conſtables and headborpughs are likewiſe by the ſaid act of 
2.4 G. 2. not to be proceeded againſt, without demand and peruſal of 
the warrant. That churchꝛoardens and overſeers of the poor are 
within the ſame reaſon, and therefore within the remedy. That, 
aſter conſtahles and headboroughs, are added, other officers. By 
lord Mgns#1d and the court: They are clearly within the act of 24 
H. 2. The juſtices warrant is the authority under which they act. 
To extend the benefit of the ſtatute of 21 J. was the intent of the 


ſtatute of 24 G. 2. and all officers acting under a Juſtice s Warrant are 
inc! uded! in it. Left. 249. 


ene 


P O O R. 


* Some account of the act of 22, G. 3. c. 83- for the maintenance of the P 6811 
poor by incorporated foreeties: 


| ENERALLY, nothing i in this act ſhall 


extend to any pariſh, townſhip, or place Reſtrifiong of | 
which ſhall not agree to adopt the proviſions herein tue aid act. 
contained. 
2. In order to which agreement, whenever two 6-15 
parts in three in number and value of the owners or Uniting for the 
- occupiers, according to their poor rate, within any +” a 0 this 
pariſh, townſhip, or place, ſhall at a public meet- 
ing ſignify their approbation of the proviſions herein þ 
contained, and ſhall at ſuch meeting nominate to the juſtices three 
perſons qualified for guardians, and three others for governors of 
the poor houſe, and fix ſalaries to be paid to them, and ſhall pro- 
cure the conſent of two juſtices within that diviſion to ſuch agree- 
ment and ſalaries; they ſhall from that time be Nuke to the er 
fits of this act. /. 3. ; 
In like manner, two or more pariſhes, townſhips, or places, may 
unite for the purpoſes aforeſaid. —Provided, that no pariſh, town- 
hip, or place, diſtant more than ten miles from 1 houſe, 
| ſhall be permitted to unite with the parithes or places ch "IN 
eſtabliſh ſuch poor houſe. / 4, 5. 
3. Which notice for ſuch meetings, and for 
eyery other public meeting under this act, ſhall be 1 to be 
given in the church three Sundays before; and none held. 
ſhall vote at ſuch -meeting, unleſs he be owner or 
occupier of lands aſſeſſed to the poor rate after the rate of 51. per 
annum at the leaſt; nor ſhall any perſon vote as occupier unleſs he 
ſhall be afſeiled to ſuch poor rate. ſ. 6. 
4+ And where guardians are appointed, neither 3 
churchwarden nor overſeer ſhall intermeddle in the Power if the a 
care and management of the poor; but the guardian guardians: | 
ſhall be inveſted with all powers given by any act of 
parliament to the overſeers of the poor, and in all reſpeRts, except 
in regard to making and collecting the rates, ſhall be an overſeer; but 
the churchwardens and overſeers {hall continue to be liable to collect 
the poor rate, and ſhall pay the ſame to the guardian; or if two pa- 
rithes or places be united, they ſhall pay over their quotas reſpec- 
tively to the treaſurer of ſuch united diſtrict. 7. 8. . 
And all notices or applications directed by any act of parliament to | 
be given or made to the overſeers, ſhall be given and made to the 
guardians; but if any orders of removal or notices ſhall happen to 
be given to the churchwarden or overſeer, the ſame ſhall be valid, 


and the * churchwarden or oyerſeer ſhall deliver the ſame to the * p 684] 


guardian. f. 7. 

Provided, that nothing herein ſhall extend to alter or affect the 
jettlement of any perſon; or to give to any illegitimate child born in 
a poor houſe or work houſe eſtabliſned under the authority of this 
at, a ſettlement in the pariſh or place where ſuch houſe me he 
| A ut 
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Yr — — 


— —— 2 


2 * —— WIE "5 3 — Ik | a — - 


0 . * 


2 22 


2 


* 15 _— 4 a 
41 - is Wn — 
0 , 2 , 
P 0 0 R. 


(but ſuch child ſhall be conſidered as fettled in the pariſh or place 
to which the mother belongs); or to alter the regulations eſtabliſned 
by any act of parliament for any particular houſe of induſtry in any 
part of this kingdom. J. 39. | 3 
OO  $, In like manner a viſitor ſhall be appointed; 
Vifitor ap- who may appoint a deputy. The ſaid viſitor or 
pornted. _ deputy to ſuperintend every ſuch houſe, to ſettle 
1 all doubts concerning the perſons who are to be 
ſent thither, to inforce the rules and regulations for the better ac- 
commodation and relief of the poor, and to ſettle accounts between 
guardians and treaſurer. And for an inducement for undertaking 
the office, the vilitor or deputy ſhall be freed from the office of con- 
Rable, and all parochial offices, and from ſerving upon juries, whilſt 
he continues in ſuch office. f. 1o, 1111. Me 
6. And the guardians ſhall recommend to the 
| Treaſurer: juſtices a treaſurer, who ſhall appoint him accord- 
| 2 ingly; which treaſurer ſhall account before the 
guardians at every meeting, and ſhall once a year make out an ac- 
count of the expences attending the poor houſe, and of the number 
of poor perſops, diſtinguiſhing their age And ſex, and how they have 
been e Fed, and how much money hath been earned by the la- 
Aur of the poor in the year preceding, to be laid before the viſitor, 
and if by him approved, ſhall be tranſmitted to the clerk of the 
peace, and by him laid before the ſeſſions: and ſuch treaſurer ſhall 
be allowed an annual falary not exceeding 101. as the vilitor ſhall 


appoint. . 12. | 

7. The juftices ſhall alfo appoint a governor of 
Governor. each poor houſe; who may, upon proof of miſbe- 
haviour or incapacity, be removed by the viſitor or 


guardians. /. 9. bs 
Officers how 8. The ofhces of guardian, governor, viſitor, 
nam and treafurer, ſhall determine in Eaſer week yearly, 
i do conte on the day on which the public meeting tor the 
"OR purpoſes of this act ſhall be held. /. 14. 
In the intermediate time, if any yacancy ſhall happen in any of 
the ſaid offices, by death, reſignation, or removal; meetings ſhall 
be called as ſoon as conveniently may be, and the vacancies filled up 
in the manner before mentioned. /. 13 Ph 1 5 


1 The guardians ſhall provide houſes, with 
| Houſes tobe proper buildings and accommodations, either by 
* P68 2. Provided. _ er-Gting new * ones on land to be purchaſed or 


rented by them, altering old ones, or hiring build- 
ings for the purpoſe; and fit them up with the advice of the vilitor, 
at the proportionable expence of the ſeveral places reſpectively. 
. 17. EE 
1 Provided, that the poor houſe ſhall be ſituate within the reſpec- 
tive pariſh or townſhip, or if ſeveral be united, then within one of 
the pariſhes or townſhips ſo united: and not elſewhere, without the 
cConſent of three parts in four in number and value as aforeſaid. 


A & , 
1 And 
ES 


>. d. _ 


And the guardians, with the approbation of the perſons qualified 
as aforeſaid, may fell any houſe erected or purchaſed for the poor of 
ſuch place, and alſo by order of a juſtice, may remove the perſon or 
perſons who ſhall inhabit the ſame or any other houſe provided at 
the expence of ſuch pariſh or place, if they (hall refuſe to quit after 
14 days notice. {a8 a 3 

The houſes to be hired ſhall be taken for not more than 21 years 
nor leſs than three; and ſhall be free from all parochial and perlia- 

mentary taxes, except ſuch as they were liable to at the time of tak- 
ing thereof. . 19. dy 

10. The viſitors and guardians ſhall be a "0 
corporate, and enabled to take by purchaſe or leals Purchaſing. 
any lands not exceeding in any city or town one lands. 
acre, and in the open country twenty acres, for the ns 2 
5 of houſe and for lands to be occupied for the purpoſes of this 
. "+ 9 7 N 8 
Perſons incapacitated, as infants, femes covert, and the like, ſhall. 
72 power to {ell or leaſe, not exceeding the quantities aforeſaid. 
J. 22, 23- e 
11. The guardians may incloſe from any waſte 
or common, with conſent of the lord of the manor, Jzcloſing cam 
and the major part in value of the perfons having 
right of common thereon, any quantity not exceed- 


* - 


ing ten acres, for 5 . upon or improving the ſame for the ben 


1 


fit of ſuch poor houſe. ſ. 27. 
12. The viſitor and guardian, where the ex= * 

pences or their proportion thereof reſpectively ſhall Borrowing mo- 

amount to 100 l. or upwards, may borrow the fame ney. > 


at intereſt, and ſecure the ſame by a charge upon, . 
the poor rate, in ſums not exceeding 501. each, for the greater caſe |, 

in diſcharging the ſame. And the guardians and their ſucceſſors fhall _— 
keep down the intereſt: and when the principal ſhall be called for, --—jþp 
they may arg it from ſome other perſon by aſſignment of the | 
ſecurity. . 20. | ; | OR 

13. Every perſon ſent to the poor houſe ſhall 88 
deliver to the 3 order 3 his admiſſion Homes * 
ſigned by one of the guardians. /- 28. — To a 1 
But no perſon ſhall be ſent to ſuch poor houſe, except ſuch as #P gg 4. 
are become indigent by old age, ſickneſs, or infirmities, and are un- 
able to acquire a maintenance by their labour, and except ſuch or- 
phan children as ſhall be ſent thither by order of the guardian with 
the approbation of the viſitor, and except ſuch cluldren as ſhall ne- 
ceſſarily go with their mothers thither for ſuſtenance. f. 29, 
14. All infant children of tender years, and who 

from accident or misfortune ſhall become charge» Gildren. 
able to the pariſh or place where they belong, may | 1 
be either ſent to ſuch poor houſe, ax be placed by the guardian with 
the approbatian of the viſitor with ſome reputable perſon at fuch 
weekly allowance, as fhall be agreed upon, until ſuch child ſhall be 
of age to go to ſexvice or bound apprentice; ang thy viſitox a 


3 


— 


— 
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that they be ſo placed out, at the expence of the place to which they 


| ſhall belong, according to the laws now in being: Provided, that 


if the parents or relations of ſuch poor child ſo ſent to ſuch houſe, 
or any other reſponſible perſon, ſhall deſire to receive and provide 
for ſuch poor child, the guardian may diſmiſs him from the poor 
houſe and deliver bim to ſuch perſon: Provided alſo, that nothing 
herein ſhall give any. power to ſeparate any child under the. age 
of ſeven years from lis parent or parents without their conſent. 


7. 40+ -* — 5 | 
| 136. All idle or diſorderly: perſons, who are 
Perſons able to able, but not willing, to work and maintain them 


_ work, but not . ſelves and families, thall be proſecuted by the guar- 


willing. . dians, and punithed as idle and diſorderly perſons 
are directed to be by the vagrant act of 17 G. 2. 


And if any guardian ſhall negle& to make complaint thereof againſt 
fuch perſon to ſome neighbouring juſtice within ten days after it 


mall come to his knowledge, he ſhall forfeit a ſum not exceeding 
51. nor leis than 20s. half thereof to be paid to the informer. 

16. Where there ſhall be any poor perſon able 
and willing to work, but who cannot get employ- 
ment, the guardian may agree for the labour of ſuch. 


Perſons not a 
toget e 


JE: Poor perſon at any employment ſuited to his ſtrength 


and capacity, and maintain him until ſuch employ- 


ment ſhall be procured, and during the time of ſuch work, and to 


receive the money earned, and apply it in ſuch maintenance, and 


make up the deficiency; and 1f ſuch poor perſon ſhall refuſe to 


work, or run away from ſuch employment, the guardian ſhall com- 
1 to a juſtice, who ſhall on conviction commit the offender to the 
z0uſe of correction to be kept to hard labour not exceeding three 
months, nor lets than one. þ 8 5 
a 157. From the time that any pariſh, townſhip, 
Farming out the or place ſhall have adopted the proviſions of this 
poòr to ceaſe. act, ſo much of the at g G. c. J. as reſpects the 
12 maintaining or hiring out the labour of the poor 
by contract ſhall be repealed. J. I. B 5 
Provided, that the viſitors and guardians may make agreements 


with any perſon for the diet or cloathing of ſuch poor perſons who 


ſhall be ſent to the houſes provided by this act, and for their work 
and labour; ſo that ſuch agreement be made for not longer than 12 
months, and fo as the ſame be under the control of the viſitor, guar- 
dian, and governor; with power to two juſtices to diflolve the con- 


„ 


18. On complaint upon oath to a juſtice, on 
Occaſional re= behalf of any poor perion belonging to any parith 
lief ordered by or place, that the guardian hath refuſed to ſuch 
the juſ{ices- Poor perſon proper relief, the juſtice (on enquiry 
into the circumſtances upon oath) may order ſome 
weekly or other relief, or direct ſuch guardian to ſend him to the 
poor houſe, if he thall appear to-be a fit object, to be kept and po 
h 1 vide 
4 


v. 


1 


„ 0m I, 


vided for there; which order ſhall be complied with by the guardian 
within two days after he ſhall receive the ſame, on pain of 51. of 
which ſum ſo much ſhall be paid to ſuch poor perſon as the juſtice 
oy 3 the remainder to be applied as the other penalties by 
this act. . 

Or if it ſhall appear that ſuch perſon is able and willing to work, 
but wants employmeht, the juſtice may order the guardian to procure 
him maintenance and employment in the manner herein betore di- 
rected : Or if ſuch perſon ſhall appear to be an idle or diſorderly 
perſon, and has not uſed proper means to get employment; or that 
he is an idle or diſorderly perſon, able to work, but by his neglect of 
work, or for want of ſeeking employment, or by ſpending the mo- 
ney he earns in alehouſes or places of bad repute, doth not maintain 
his wife or children; the juſtice may commit him to the houſe of 
correction for any time not exceeding three months, nor leſs than 
one. . 35. wn LON 1 | 4 

Provided; that in places where a viſitor is appointed, application 
ſhall be firſt made to the guardian; and if he refuſes redreſs, then 
application ſhall be made to the viſitor; and if he refuſes, then ap- 
plication ſhall be made to a juſtice. ſ. 36. 1 J 

19. The poor perſons ſent to every ſuch houſe ER 
Mall be maintained at the general expence of the pa- MaNmaances 
riſhes or places ſo uniting. {. 24. | = | k. 9 
And the treaſurer, with the aſſiſtance of the governor, ſhall pro- 0 
vide all neceſlaries for maintenance of ſuch poor and keep an account \ - 

1. 


thereof. id. he abs : 
20. The guardian of the poor for any pariſh or 
place ſhall provide, at the expence of ſuch pariſh Cloathing. 
or place, ſuitable cloathing for the perſon ſent by 1 
him to ſuch poor * houſe; which FJ he ſhall neglect to do, the go- 
vernor or one of the guardians of ſuch houſe ſhall complain to a 
neighbouring juſtice, who ſhall ſummon the perſon complained of, 
and direct him to provide ſuch cloathing; and if he ſhall make de- 
fault in providing the ſame within ten days after ſuch direction, the 
Juſtice mall order the governor of ſuch poor houſe to provide the 
ſame, and levy the price thereof, together with coſts and charges 
by diſtreſs and ſale of the goods of ſuch guardian ſo making default. 
9 . Rt | 
l 21. Every perſon receiving weekly relief ſhall 
wear the badge directed by the 8 & 9g V. unleſs di- Badge. 
rected otherwiſe by a juſtice on proof of very decent 
and orderly behaviour. f.-35 _ ae 


*P 


22. And there ſhall be a meeting of the guardi- 
ans at the poor houſe, on the firſt Mon day in every Monthly meet a. 
month, to ftate and examinę the actounts of the ings. 
preceding month. f. 24. 5 

At which meeting the treaſurer ſhall produce his accounts, and 
the money due to him ſhall be ſettled and adjuſted in proportion to 
the ſums paid by the reſpective pariſhes or places at a medium of 
tree years, next before ſuch agreement in writing. And the overs 

VOI. III. | 4 | | | ſeers, 
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ſcers, on pain of 51. ſhall attend and give-an account what has been 
tlie expence at a medium for three years. / 24, 25. pn 
And if the guardian ſhall not attend the monthly meeting, or ſend 
ſome perſon to attend and make payments for him (if by ſome acci- 
dent he cannot attend himſelf); he ſhall forfeit not exceeding 5 1. 
nor leſs than 40s. /. 26. "TAR 
Puſlices may 23. The juſtices may hold ſpecial ſeſſions for 
Fold ſpecial ſeſ the purpoſes of this act; on giving proper notices to 
A 4 the ſeveral juſtices, peace officers, and guardians. 
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234. If any poor perſon ſent to ſuch houſe ſhall 
Pauper embe- embezil or wilfully waſte any of the goods or ma- 


gilling goods. terials, he ſhall be committed to the houſe of cor- 
rection not excecding ſix months nor leſs than two. 
40, 
/ 25. If any viſitor, guardian, or governor ſhall 
Ofricer not to fell or furniſh any materials, goods, cloaths, vic- 
be a dealer. tuals, or proviſions; or do any work in his trade 
3 for the uſe of any work houſe, poor houſe, or poor 
perſons, within any place for which he ſhall be appointed to act; or 
be concerned in trade or intereſt with any perſon who ſhall ſell or 
furniſh e ſame; he ſhall forfeit not exceeding 201. nor leſs than 


25 1. / 42. | 3 
P : 286. If any poor perſon ſhall be retarded on his 
* Occaſional poor paſlage through any pariſh or place in which he has 
1 falling ick. no legal ſettlement, by reaſon of any accident, ſick- 
1 . | neſs, or bodily infirmity, without means of ſubſiſt- 
{2 689, ence, the guardian near the * place where ſuch diſtreſſed object thall 
. be, ſhall provide for him lodging and ſuitable nouriſhment and aſſiſt- 
N ance (and alſo cloathing if neceffary), until he can be removed. with 
ſafety; and when he thall be fit to be removed ſhall carry him to 
ſome neighbouring juſtices, who ihall examine him on oath touching 
the place of his ſettlement, and make an order for his removal thi- 
ther if they think fit. And the pariſh othcer who thall 19 provide 
for ſuch poor perſon ſhall make a charge of the. expences; which, on 
being allowed by the juſtices, ſhall be paid by the guardian of the 
arith or place where ſuch poor perſon ſhall be ſettled, if that can 
be diſcovered, and be within the county: Or if ſuch perſon thall die 
before he can be ſo examined, or ſhall be found dead in any parith. 
or place to which he did not belong, the guardian of that place thall 
cauſe him to be buried in the pariſh or place where he ſo died or was 
found dead, and makes charge of the expences thereof; which, 
Þeing allowed by a juſtice, ſhall be paid by the guardian of the place 
where ſuch perion ſhall appear to have been ſettled, if it be within 
the county; but if the ſettlement cannot be diſcovered, or mall not 
be within that county, the ſame ſhall be paid by the treaſurer out 0! 
the county rate. J 38. | 
| 27. Whereas it frequently happens, that poor 
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Tnticing poor children, pregnant women, or perſons afſlicteq 
Perſous to re with ſickneſs or ſome bodily infimity, are inticge 
Ho 5 4 Vs 
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gulations ſpecified in the act to be obſerved at every Special rules 


made by the ju ſtices at a ſpecial ſeſſions; provided, 


ble characters, and fixed up in ſome conſpicuous part of ſuch houſe. 


or conveyed by pariſh officers or other perſons, from more without 
one pariſh or place to another, without any legal a warrant. 
order of removal, in order to eaſe the one pariſh or 
place, and to burden the other with ſuch poor perſons ; if any guar- 
dian or other perion ſhall ſo intice, convey, or remove, or cauſe or 
procure to be io inticed, conveyed, or removed, any ſuch poor per- 
lon from one pariſh or place to another which ſhall acopt the provi- 
ſions of this act, without an order of removal from two juſtices, he 
ſhall forfeit not exceeding 201. nor leſs than 31. . 41. 

2.8. All penalties inflièted by this act ſhall be 
recovered before one juſtice of the juriſdiction where Penalties. 
the oflender dwells, by diſtreſs; for want of ſuffi- 
cient diſtreſs, the ollender to be committed to the houſe of correction 
not exceeding ſix months, nor leſs than one. Which ſaid penalties, 
not herein otherwiſe directed, ſhall be paid to the treaſurer towards 
defiaying the expences of the houſe. /. 45. 
49 Perſons aggrieved may appeal to the next _ 2 Y 
ſeſhons, giving eight days notice, and giving ſecu- Appeal. 
rity by * recognizance to pay the coſts it the matter 
ſhall be determined againſt the appellant. /. 40. 
30. Finally, There are rules, orders, and re- 


{uch poor houſe, with ſuch additions as ſhall be and forms. 


| he 


that ſuch additions be not contradictory to theſe ſame rules and - 
ders, and that the ſame be not repealed at the quarter ſeſſions: And I 
the governors ſhall cauſe the ſame rules to be printed in plain legi- 2 


32: 35 
f There are alſo in the act ſpecial precedents of forms of proceed: 
in ſome of the moſt material inſtances; which rules and forms bei 
ſomewhat long, and not capable of being abridged, it is thought 
proper for theſe and other minute particulars to refer to the act 
ieſelf. | 7 


Here endeth the Tuind VoLume. 
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